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PREFACE. 


Prompted  by  a  desire  to  place  before  the  profesaion,  at 
the  earliest  practicable  moment,  ihe  accumulated  decisions 
handed  over  to  me  by  my  predecessor,  I  have  prepared  this 
volume  somewhat  hastily ;  too  much  so  perhaps,  for  careful 
analyses  and  accurate  statements  of  &cts,  at  least  by  one 
inexperienced  in  the  task. 

I  trust  the  motive  will  serve  as  a  partial  apology  for 
the  blunders  that  may  be  discovered  herein,  and  will  induce 
a  lenient  criticism. 

I  propose  but  few  changes  in  the  plan  adopted  by  the  late 
reporter.  The  "  table  of  cases  cited,''  only  contains  those 
cited  in  the  opinions.  The  object  in  view  in  publishing  such 
a  table,  of  tracing  "leading"  or  "frontier"  and  important 
cases,  it  seems  to  me  can  be  thus  accomplished,  without 
cumbering  the  reports  with  the  numerous  authorities  cited 
in  counsel's  points.  Many  members  of  the  bar  have  expressed 
a  wish  to  have  a  reference,  in  some  shape,  to  the  cases 
marked  "  not  to  be  reported,"  at  least  those  in  which  any 
general  principles  are  discussed  and  passed  upon*  To  meet 
this  wish,  and  with  the  approval  of  the  court,  I  have  added 
a  list  of  the  cases  decided  during  the  period  embraced  in 
the  volume,  which  are  not  reported  in  fuU,  with  brief  reports 
or  memoranda  of  such  as  present  any  question  not  limited  by 
the  case  itself.  These  are  regularly  indexed  with  the  full 
reports. 


i 


I 


t 


i\' 


iv  PREFACE. 

The  volume  closes  with  the  proceedings  in  the  Court  of 
Appeals  upon  the  announcement  of  the  death  of  the  Hon. 
HreAM  Dbnio.  Aside  from  the  labors  of  this  distinguished 
jurist,  at  the  bar  and  upon  the  bench,  his  reports,  so  clear, 
concise  and  comprehensive,  have  been,  and  will  ever  remain, 
models  to  all  who  succeed  him;  and  in  no  more  fitting 
place  can  his  memory  be  embalmed. 

H.  E.  8ICKELS. 

Albany,  May  20, 1872. 
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ERRATA. 


In  the  ^Uabus  to  White  v.  Bawardt  page  144,  an  important  paragraph 
at  to  power  of  foreign  oorporatlons  to  take  by  devise  was  omitted.  It 
appears  hi  the  index. 

In  the^Uabns  to  Eart  y.  MMtenffer^  page  968,  the  word  ''offered,"  in 
fifth  line  from  bottom  of  page,  ahonld  be  "  giyen.** 

In  the  syUabns  to  Baioit  t.  Loitich^  page  898,  the  word  **  his,"  in  the 
eleventh  line  ftom  the  bottom  of  page,  should  be  *'  na" 
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STATE   OF   NEW   YORK, 

JLT    XSS    SS2PX£l]^dLSS2R    XBJB]^dL,    JL.   13.    1371. 


DsLoe   L.  HoLDEN,  Respondent,  v.  The  Putnam  Fnus 

LrsTTBANOE  CoicPAKY,  Appellant. 

The  mandate  of  the  act  of  congress  of  1789,  that  where  the  proper  steps 
are  taken,  which  entitles  defendant  to  the  removal  of  a  cause  to  the  Cir- 
cuit Cknirt  of  the  United  States,  the  State  court  shall  ^proceed  no 
&rther  in  the  cause,"  is  ohligatoiy  as  well  upon  a  court  of  appellate  as 
of  original  Jurisdiction. 

Upon  an  application  to  remove,  it  is  necessary  for  defendant  to  show  as 
well  that  the  suit  was  commenced  "  by  a  citizen  of  the  State  in  which  the 
suit  is  brought,"  as  tiiat  it  was  commenced  "  against  a  dtiaen  of  another 
State."  A  petition,  therefore,  stating  that  plaintiff  '*<»  a  citizen"  is 
insufficient  No  legal  presumption  arises  from  it  that  he  was  a  dtizen 
at  the  time  of  the  commencement  of  the  action. 

One  party  to  a  contract  is  not  estopped  from  enforcing  it,  by  the  execution  of 
an  instrument  purporting  to  cancel  the  contract  for  a  consideration,  where 
none  in  &ct  is  received  by  him,  and  the  act  is  induced  by  the  false  repre- 
sentations of  the  agent  of  the  other  party,  although  the  latter  has  acted 

*  upon  the  fiuth  of  the  declarations  contained  in  said  instrument,  in  settling 
the  accounts  of  the  agent 

(Argued  June  14th,  1871 ;  decided  September  2d,  1871.) 

Appeal  from  an  order  of  the  late  General  Term  of  the 
sixth  judicial  district,  affirming  an  order  of  Special  Term, 
denying  a  motion  to  remove  action  to  the  Oircnit  Court  of 
the  United  States  for  the  northern  district  of  New  York. 

Also,  appeal  from  judgment  entered  on  decision  of  said 
General  Term,  denying  motion  for  new  trial  and  directing 
judgment  on  verdict.    Oause  tried  at  Chemung  circuit. 
SicKBLB — Vol.  L        1 
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The  facts  appearing  npon  the  motion  are  sufficiently  set 
forth  in  the  opinion. 

The  defendant  is  a  fire  insurance  company  created  by  the 
laws  of  the  State  of  Connecticut,  with  its  principal  pla^  of 
business  at  Hartford,  in  said  State,  and  doing  business  in  the 
State  of  New  York,  by  agents  appointed  for  that  purpose. 
On  the  18th  of  May,  1866,  it  issued  a  policy  of  insurance  to 
the  plaintiff  upon  a  stock  of  groceries,  etc,  at  Elmira,  running 
for  one  year.  On  the  23d  of  December,  1866,  the  stock  was 
destroyed  by  fire.  On  the  25th  of  March,  1867,  the  plaintiff, 
who  is  a  citizen  of  the  State  of  New  York,  brought  his  action 
in  the  Supreme  Court  of  the  State  of  New  York,  to  recover 
upon  such  policy  of  insurance. 

The  defendant  read  in  evidence  a  receipt  executed  by  the 
plaintiff,  as  follows : 

«  Elmiba,  K  T.,  Deo.,  18, 1«66. 
Beceived  of  the  Putnam  Fire  Insurance  Company,  by  the 
hands  of  McKinney  &  Brown,  agents,  thirty  dollars,  being 
return  premium  for  policy  143,  which  is  hereby  canceled  and 
surrendered,  the  policy  being  mislaid  or  lost. 

In  fact  the  premium  never  was  returned  to  plaintiff.  The 
receipt  was  executed  under  a  mutual  mistake  of  plaintiff  and 
Brown,  the  agent  of  defendants  in  the  transaction,  plaintiff 
relying  upon  the  representation  of  Brown,  defendant's 
agent,  that  the  policy  had  been  canceled  and  a  new  policy 
substituted  in  place  of  the  one  in  question.  Before  th6 
fire  the  defendant,  relying  upon  the  receipt  as  a  voucher, 
settled  with  the  agents  McEinney  &  Brown  allowing  them 
the  amount  stated  in  receipt.  The  counsel  for  the  defend 
ant  asked  the  court  to  instruct  the  jury,  ^^  that  if  the  plaintiff 
signed  this  receipt  of  December  18,  at  the  request  of  McEon* 
ney  &  Brown,  or  either  of  them,  for  the  purpose  of  enabling 
them  to  adjust  their  accounts  with  the  company,  and  the 
company  subsequently  adjusted  their  accounts  with  McEan- 
ney  &  Brown,  before  being  notified  that  this  policy  was  out- 
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gtanding  and  before  the  fire,  upon  the  baeis  that  this  poliey 
had  been  surrendered,  then  the  plaintiff  cannot  recover." 

The  court  declined  so  to  charge  the  jnry,  npon  the  ground 
that  the  proposition  ignores  the  question  of  the  mutual  mis- 
take of  fiict,  and  the  defendant's  counsel  duly  excepted.  The 
defendant's  counsel  then  requested  the  court  to  charge  the 
jury,  ^^  that  if  they  should  find  that  the  plaintiff  signed  the 
'receipt  as  stated  in  his  last  preceding  request,  then  the  plain- 
tiff is  estojpped  firom  bringing  this  action."  The  court  declined 
so  to  charge,  and  the  defendant's  counsel  duly  excepted.     * 

The  jury  rendered  a  verdict  for  the  plaintiff  for  $2,131.29. 
The  court  directed  the  exceptions  to  be  heard  in  the  first 
instance  at  the  General  Term.  The  Oeneral  Term  over- 
ruled the  defendant's  motion  for  a  new  trial,  and  directed 
judgment  for  plaintiff  which  was  accordingly  entered. 

W.  F.  GogmjoeUy  for  appellant,  that  Supreme  Court  was 
ousted  of  jurisdiction  and  all  farther  proceedings  were  void, 
Stevens  v.  Ptumix  In8ur(mce  Company  (41  N.  T.,  149). 
That  the  &ct8  stated  in  request  to  charge,  present  every 
element  of  estoppel  m  pans.  {DeaeU  v.  OdeUy  3  Hill,  215 ; 
Abbott's  Digest,  vol.  2,  p.  587,  title  estoppel,  §§  100  and  101.) 
That  the  mistake  of  plaintiff  did  not  affect  the  question  of 
estoppel.  (The  Mwn,ufacf9/wreTi  Md  Traderi  Bank  v. 
Eaza/rd,  80  U.  T.,  226.) 

H.  B.  Smithy  for  respondent;  iSiat  petition  to  remove 
cause  should  show  plaintiff  was  a  citizen  of  this  State  ^^  at 
time  of  6(mvmjefnoemefgU  of  action.^  {People  v.  Cfma/go^  34 
m.,  356 ;  SopiAmge  Bank  v.  Bemton^  2  Mete.,  Ey.,  242.) 
That  doctrine  of  estoppel  did  not  apply.  {East  India  Co.  v. 
YmoMt^  2  Atkins,  83 ;  Olayhwgh  v.  Byerhfy  7  Gill,  584 ; 
' Alexander  v.  Kert^  2  Rawle,  83 ;  Hepbv/r%  v.  IfcDowU^  2 
Penn.,  23;  17  8.  &  E.,  388;  Owt  v.  «7aci,  8  Watte,  328; 
Menges  v.  Oyster^  4  W.  &  8.,  20 ;  Cae^  v.  Inloee^  1  Gill, 
480;  Mowfoe  v.  Hwnion^  8  Harris,  383;  Kn(mffY.  Thomp- 
dony  4  id.,  502;  6fray  v.  BarOetty  20  Pick.,  186 ;  Morrii  v. 
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MoorCy  11  Hmnph.,  433.)  That  plaintiff's  mistake  in  sign- 
ing this  receipt  is  a  sufficient  answer  to  the  estoppel  asserted. 
{McKay  v.  HoUamdy  4  Mete,  69 ;  Whittaker  v.  Williams, 
20  Conn.,  98 ;  Dyer  v.  Oay,  20  id.,  668  ;  Stelle  v.  Putney^  3 
Shepley,  337 ;  8  Iredell,  83 ;  Ca/rpmter  v.  StihoeUy  1  K.,  61 ; 
See  opinion  of  Johnson,  J.,  at  pp.  73,  79 ;  Storra  v.  Bakery 
6  J.  Ch.,  166 ;  8  Bosw.,  1, 16, 16.) 

Andbewb,  J.  The  defendant  is  a  corporation  created  by 
the  law  of  Connecticut,  and  is  a  citizen  of  that  State  within 
the  federal  judiciary  act  of  1789.  Its  citizenship  was  not 
changed,  nor  was  its  right  to  apply  for  a  removal  of  the  action 
from  the  State  to  the  federal  court  affected  by  the  fiust,  that  it 
made  contracts  of  insurance  in  this  State,  and  had  complied 
with  the  provisions  of  our  statute  respecting  foreign  insur- 
ance companies,  and  subjected  itself  to  the  visitatorial  power 
of  the  State.  {Stefoen^  etalY,  Phoenim  Ineiirance  Compamyy 
41  N.  Y.,  149.) 

K  the  proceedings  on  the  part  of  the  defendant,  to  remove 
the  case  to  the  Oircuit  Court  of  the  United  States,  were  in 
accordance  with  the  twelfth  section  of  the  act  of  congress 
referred  to,  and  if  the  &ct8  presented  to  the  court  upon  that 
application,  established  a  case  within  the  act,  then  the  State 
court  eo  matantiy  lost  jurisdiction  of  the  case,  and  it  was  by 
operation  of  law  vested  in  the  federal  court,  and  all  subse- 
quent proceedings  in  the  action  in  the  State  court  were  void. 
{Gordon  v.  Longesty  16  Peter's  97;  Kanovse  v.  Mwrtwthy  16 
How.,  U.  S.,  198.) 

As  we  have  reached  a  conclusion  adverse  to  the  defendant, 
u{x>n  the  merits  of  the  application  for  the  removal  of  the 
cause,  it  is  unnecessary  to  decide  the  point  made  by  the 
respondent,  that  this  court  cannot  review  the  order  denying 
the  application  for  the  removal.  {lUivs  v.  The  New  York 
and  N.  K  R.  R.  Oo.y  3  Kern.,  697.) 

The  petition  and  papers  used  upon  the  application  to  remove 
the  cause,  are  attached  to  and  made  a  part  of  the  record,  and 
if  upon  them  a  case  was  made,  which  entitled  the  defendant 
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to  have  the  canse  removed,  this  court  could  not  disregard  the 
error  of  the  court  below  and  affirm  the  judgment,  ^though 
the  order  made  upon  the  application  was  not  appealable 
within  section  11  of  the  Oode.  The  mandate  of  the  statute 
of  1789,  that  in  such  a  case  the  State  court  ^^  should  proceed 
no  further  in  the  cause,"  is  obligatory  as  well  upon  a  court 
of  appellate  as  of  original  jurisdiction.  This  court  could  not 
give  judgment  of  affirmance  without  disregarding  the  statute, 
but  it  could  suspend  or  dismiss  the  appeal,  leaving  the  defend- 
ant to  pursue  his  remedy  in  the  federal  court,  to  correct  the 
error  of  the  State  court  in  denying  the  application.  The  fact 
that  the  defendant  was  a  citizen  of  Connecticut  was  not  alone 
sufficient,  to  authorize  the  removal  of  the  cause  to  the  federal 
court  under  the  twelfth  section  of  the  act.  It  was  also  neces- 
sary, that  the  suit  should  have  been  brought  by  a  plaintiff, 
who  at  the  time  of  the  commencement  of  the  action,  was  a 
citizen  of  the  State  in  which  the  action  was  brought.  The 
language  of  the  statute  does  not  admit  of  any  other  construc- 
tion. The  right  of  removal  is  confined  to  suits  against  aliens, 
and  to  suits  commenced,  ^^  by  a  citizen  of  the  State  in  which 
the  suit  is  brought,  against  a  citizen  of  another  State."  It 
was  as  essential  for  the  defendant  to  show,  upon  the  applica- 
tion to  remove  the  cause,  that  it  was  brought  by  a  citizen  of 
this  State  as  that  it  wds  brought  against  the  citizen  of  another 
State.  The  State  court  had  jurisdiction  of  the  action,  and  it 
could  only  be  deprived  of  its  jurisdiction,  by  proceedings  in 
conformity  with  the  act  of  congress,  and  upon  proof  presented 
to  the  court  of  the  &ct8,  which  under  the  act  determined  its 
jurisdiction,  and  entitled  the  defendant  to  have  the  cause 
transferred  to  the  Circuit  Court  of  .the  United  States.  The 
only  proof  of  the  citizenship  of  the  plaintiff,  made  upon  the 
application,  is  found  in  the  petition  of  the  defendant  made 
and  verified  April  5,  1867,  which  recites,  that  the  action  was 
commenced  March  25,  1867,  and  after  stating  the  nature  of 
the  action,  and  that  the  defendant  is  a  citizen  of  Connecticut, 
proceeds  as  follows :  "  That  Delos  L.  Hoiden,  the  plaintiff  in 
said  action,  is  a  citizen  of  the  State  of  New  York."    This  is 
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simply  an  avenaent,  that  when  the  petition  was  drawn  the 
plaintiff  was  a  citizen  of  this  State,  but  no  legal  presamption 
arises  from  this  fact,  that  he  was  a  citizen  at  the  time  of  the 
commencement  of  the  action. 

The  rights  of  the  parties  under  this  statute,  are  governed 
by  the  facts  existing  at  the  commencement  of  the  suit,  and  a 
subsequent  change  of  residence  or  citizenship  does  not  confer 
or  defeat  a  right  to  proceed  under  it.  {Clark  v.  Matheiosony  et 
oZ.,  12  Pet,  164 ;  M(yrgan  v.  Margcm,  2  Wheat.,  290.)  The 
case  of  MoUau  v.  Tarranoe  (9  Wheat.,  537),  is  an  authority 
very  much  in  point  upon  this  question  in  the  case. 

The  statute  of  1789  gives  jurisdiction  to  the  Oircuit  and 
District  Courts  of  the  United  States,  in  civil  actions  between 
citizens  pf  different  States,  when  the  amount  in  controversy 
exceeds  five  hundred  dollars.  In  the  case  cited  the  action 
was  brought  in  the  District  Oourt  of  Mississippi,  by  the 
plaintiff  claiming  title  by  assignment,  to  the  claim  upon  which 
the  action  was  founded.  The  defendant  pleaded  to  the  juris- 
diction of  the  District  Oourt,  that  the  person  under  whom 
the  plaintiff  claimed,  was  a  citizen  of  Mississippi,  of  which 
State  the  defendant  was  also  a  citizen.  The  court  sustained 
the  demurrer  to  the  plea  and  Mabshall,  Gh.  J.,  said :  ^^  A 
plea  to  the  jurisdiction  of  the  court  must  show,  that  the  par- 
ties were  citizens  of  the  pame  State,  at  the  time  the  action 
was  brought  and  not  merely  at  the  time  of  the  plea,  pleaded. 
''  The  jurisdiction  depends  on  the  state  of  things  at  the  time  of 
the  action  brought.'- 

It  did  not  appear  upon  the  application  made  in  this  case, 
that  the  plaintiff  was  at  the  time  of  the  commencement  of 
the  action  a  citizen  of  New  York,  and  the  court  properly 
denied  the  application  and  retained  jurisdiction  of  the  action. 
{People  V.  ChicagOj  84  HI.,  356 ;  Satoinge  Bank  v.  Benton^  2 
Mete.,  Ky.,  242.) 

The  remaining  question  in  the  case,  relates  to  the  effect  of 
the  receipt  of  December  18,  1866,  given  by  the  plaintiff. 
The  counsel  for  the  defendant  requested  the  court  to 
instruct  the  jury,  that  if  this  receipt  was  signed  by  the  plain- 
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tiff,  at  the  request  of  McKinnej  &  Brown  or  either  of  them, 
to  enable  them,  to  adjoBt  their  accoant  with  the  defendant, 
and  that  subsequently  and  before  the  fire,  such  adjustment 
was  made  upon  the  basis,  that  the  policy  to  the  plaintiff  had 
been  surrendered,  the  plaintiff  was  estopped  and  could  not 
lecoTer.  This  instruction  was  refused  and  the  defendant 
excepted.  It  is  not  controverted,  that  up  to  the  time  the 
receipt  was  given,  the  contract  of  insurance  between  the  par- 
ties was  in  fiill  force,  notwithstanding  the  instructions  which 
had  been  given  by  the  defendant  to  its  agent  McEinney  & 
Brown  to  cancel  it,  and  their  representation  to  the  company 
that  such  cancellation  had  been  made.  The  right  reserved 
to  the  defendant,  to  cancel  the  policy  on  returning  the 
unearned  portion  of  the  premiimi,  had  not  been  exercised. 
The  plamtiff  had  assented  to  the  proposal  of  McKinney 
made  in  September,  to  surrender  the  policy  upon  being  fur- 
nished with  one  of  like  amot^nt  in  another  company,  but  the 
arrangement  was  not  consummated ;  no  policy  was  furnished 
and  the  unearned  premium  was  not  paid  or  tendered.  The 
receipt  acknowledged  the  payment  and  declared,  that  the  policy 
was  surrendered  and  canceled,  but  no  money  was  in  fact  paid, 
nor  was  any  consideration  received  by  the  plaintiff  for  a  sur- 
render or  cancellation  of  the  instrument.  The  receipt  was  pro- 
cured by  Brown,  acting  in  that  business  at  the  instance  and  at 
the  request  of  the  defendant,  and  upon  his  representation  and 
assurance  to  the  plaintiff,  that  the  arrangement  proposed  by 
McEinney  had  been  consummated,  and  that  a  policy  in 
another  company,  had  been  issued  to  the  plaintiff  in  place  of 
the  poUcy  of  the  defendant. 

There  is  no  contradiction  on  any  material  point  of  the 
statement  made  by  the  plaintiff,  of  the  circumstances  under 
which  the  receipt  was  given.  The  plaintiff  signed  the  receipt 
under  a  misapprehension  of  and  in  ignorance  of  material 
facts,  and  relying  upon  the  statements  of  Brown,  which 
though  made  in  good  faith  were  false  in  fkct.  It  is  the  con- 
stant practice  of  courts  of  equity,  to  relieve  parties  from  con- 
tracts grounded  in  material  error  and  mistake  of  fact,  although 
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both  parties  were  innocent  and  free  from  fraud ;  and  the  act 
of  the  plaintiff,  in  executing  an  instrument  purporting  to 
cancel  the  contract  of  insurance,  induced,  in  part  at  least,  by 
&l8e  information,  communicated  by  the  agent  of  the  other 
party  to  the  contract,  should  not  conclude  him,  and  the  case 
is  within  the  remedial  jurisdiction  of  the  court.  (Story's  £q. 
Jur.,  §§  142, 167 ;  Sore  v.  Beohery  12  Sim.,  465 ;  JSast  India 
Co.  V.  Dondldj  9  Ves.,  Jr.,  2Y5.) 

Nor  is  there  any  ground  for  the  application  of  the  doctrine 
of  equitable  estoppel.  The  defendant  claims  to  have  been 
discharged  from  the  contract,  without  performance,  because 
the  company  acted  upon  the  faith  of  the  declaration  con- 
tained in  the  receipt  to  its  prejudice.  But  this  declaration 
was  induced  by  the  conduct  of  its  agent:  It  cannot  claim  the 
benefit  of  the  receipt  and  repudiate  the  representations  upon 
which  it  was  given.  It  is  not  claimed,  that  there  was  any 
collusion  between  the  plaintiff  and  Brown,  or  that  the  plain- 
tiff did  not  act  in  good  faith. 

The  defendant  may  have  reason  to  complain  of  the  negli- 
gence of  its  agent,  but  the  consequences  of  his  negligence 
diould  not  be  visited  upon  the  plaintiff, 

K  the  plaintiff  and  Brown  were  mutually  negligent  in  fail- 
ing to  prosecute  the  inquiry,  or  if  the  former  fiuled  to  exercise 
the  vigilance  of  a  cautious  and  prudent  man  in  ascertaining 
the  fEicts,  the  defendant  cannot  complain  that  he  reposed  an 
undue  confidence  in  its  agent. 

The  defendant  undertook,  for  a  valuable  consideration,  to 
insure  the  property  of  the  plaintiff  against  loss  by  fire,  for  a 
term  which  had  not  expired  when  the  loss  occurred.  It  was 
for  the  defendant  to  show,  that  the  contract  had  been  termi- 
nated prior  to  that  time. 

The  receipt  did  not,  for  the  reasons  stated,  in  equity  extin- 
guish the  right  of  the  plaintiff  under  the  contract,  nor  was  he 
estopped  from  claiming  to  recover  in  opposition  to  it. 

The  judgment  should  be  affirmed  with  costs. 

All  concur.     Judgment  affirmed. 
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The  People  ex  rel.  J.  Henby  Pebkinb,  Appellant,  v,  Simeon 
S.  Hawkinb,  Supervisor  of  the  town  of  Eiverhead,  in  Suf- 
folk county,  Bespondent. 

Under  the  proYision  of  chapter  486  of  the  Laws  of  1870,  a  principal  who 
has  furnished  jobitly  with  a  town  of  the  county  of  Suffolk  a  substitute 
whose  service  constituted  a  part  of  the  excess  of  years,  for  which 
moneys  were  received  from  the  State,  has  a  clear  legal  remedy  by 
action  against  the  town  to  recover  his  just  proportion  of  such  moneys. 
A  mandamus,  therefore,  will  not  lie. 

(Argued  June  18th,  1871;  decided  September  2d,  1871.) 

Appeal  from  order  of  the  late  General  Term  of  the  second 
district,  reversing  an  order  of  Special  Term,  which  directed 
the  issue  of  a  peremptory  writ  of  mandamus  to  defendant. 

On  the  23d  August,  1864,  at  a  special  town  meeting  held 
in  the  town  of  Biverhead,  the  following  resolution  was 
adopted : 

^Besol/vedj  That  the  supervisor  and  committee  be  empow- 
ered, to  raise  a  sufficient  number  of  substitutes  or  volunteers, 
to  fill  the  quota  of  the  town  on  the  best  terms  they  can,  and 
each  person  wishing  to  procure  a  substitute  for  himself  shall 
pay  $125  for  three,  or  sixty  dollars  for  one  year,  and  the 
town  pay  the  balance." 

Under  this  resolution  a  substitute  was  furnished  for  relator 
for  three  years,  relator  paying  $125.  On  the  22d  May,  1865, 
said  town  received  from  the  State*  $400  for  the  two  years 
excess  of  service  of  said  substitute.  The  average  paid  for 
three  year  substitutes  was  $684.  In  some  instances  as  high 
as  $1,000  was  paid. 

Robert  Sewell^  for  appellant,  that  where  a  supervisor  was 
authorized  to  pay,  it  was  his  duty  so  to  do.  {People  ex  rd  v. 
Supervisors,  etc.,  36  How.,  1 ;  People  ex  rel.  v.  Svpervisors^ 
11  Abb.,  114 ;  Mayor  v.  Furze,  3  Hill,  612 ;  United  States 
V.  Supervisors,  4  Wallace,  435 ;  City  of  OaleTia  v.  Amy, 
5  Wallace,  705.)    That  where  officers  refuse  to  do  an  act 
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required,  a  mandamus  will  lie.  {People  v.  Perry,  13  Barb,, 
206 ;  JEPuU  v.  Sripervisors  of  O^ieida,  19  John.,  259 ;  People 
V.  Swperviaore  of  AThamy,  12  John.,  414;  People  v.  Hcmee, 
34  Barb.,  69 ;  People  v.  Superviaors  of  Columbia^  10  Wend., 
363  ;  People  v.  Edmonds,  19  Barb.,  468 ;  People  v.  Super- 
visors  of  Chencmgo,  8  N.  Y.,  817 ;  People  v.  Supervisors  of 
N.  r*.,  82  N.  T.,  478 ;  People  v.  Supervisors  of  Oswego,  86 
How.,  1.)  That  mandamus  will  lie  in  some  cases  where  there 
is  a  legal  remedy  by  action.  {Mo  CvUough  v.  Mayor  of  Brook- 
lyn, 23  Wend.,  459 ;  People  v.  Taylor,  1  Abb.,  200 ;  S.  0.,  80 
How.,  78.) 

TTiomas  S.  Strong,  for  the  respondent. 

Chuboh,  CTh.  J.  To  entitle  a  party  to  a  mandamus,  he 
must  have  a  dear  legal  right  to  the  relief  demanded.  {Peo- 
ple V.  Supervisors  of  Chena/ngo,  11  N.  Y.,  568,  and  cases 
cited.)  By  the  act  of  1870,  chapter  436,  the  towns  of  the 
county  of  Suffolk  are  made  liable,  to  refurd  a  portion  of  the 
moneys  received  from  the  State,  for  certain  excess  of  years' 
service  for  soldiers  furnished  during  the  late  rebellion,  to  the 
principal  who  furnished  jointly  unth  the  town,  a  substitute 
whose  service  constituted  a  portion  of  such  excess.  It  is 
claimed  by  the  relator,  that  he  did  furnish  a  substitute  jointly 
with  the  town  of  Biverhead,  and  paid  towards  such  substi- 
tute the  sum  of  $125 ;  that  two  years'  excess  of  service  of 
such  substitute  was  credited  to  the  town  on  the  next  call,  for 
which  the  State  reimbursed  the  town  the  sum  of  $400 ;  and 
he  claims  $150  of  that  sum.  On  the  part  of  the  town,  it  is 
claimed,  in  substance,  that  by  an  arrangement  between  him 
and  the  town,  the  relator  was  to  pay  $125,  and  the  town 
undertook  to  furnish  a  three  years'  substitute  at  whatever 
cost  or  expense ;  in  other  words,  that  the  town  assumed  the 
burden  of  furnishing  a  substitute  for  the  relator  for  $125.  If 
the  relator's  construction  is  the  correct  one,  the  town  is  liable 
to  him  for  some  amount,  assuming  the  validity  of  the  act  of 
1870 ;  but  if  the  other  construction  is  the  correct  one,  then 
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the  relator  is  not  within  the  terms  of  the  act,  as  he  did  not 
famish  a  substitute  jointlj  with  the  town  or  otherwise,  and 
he  is  not  entitled  to  any  part  of  the  reimbursement.  It  is 
unnecessary  if  not  impracticable  to  determine  which  version 
is  correct,  as  the  proper  mode  of  trying  the  question  is  by 
action,  and  it  may  depend  upon  other  &ct8  than  those  appear- 
ing before  us.  It  is  sufficient  to  say,  that  the  legal  right  in 
favor  of  the  plaintiff  is  far  from  being  de/ir. 

Nor  will  a  mandamus  lie,  where  the  party  has  a  plain  legal 
remedy  by  action.  {JEa parte  Lynch^  2  Hill,  45.)  An  action 
against  public  officers  for  neglecting  to  perform  their  duty, 
would  not  be  considered  such  a  remedy  as  to  supersede  that 
by  mandamus.  (23  Wend.,  461  j  People  v.  Mead^  24  N.  Y., 
114;  IKer.,  563.) 

If  the  relator's  version  is  the  correct  one,  he  has  a  dear 
legal  remedy  by  action  against  the  town,  declared  by  the  act 
itself.  It  declares  that  the  officers  of  the  township  shall  pay 
the  balance  of  the  money  (after  reserving  a  certain  portion 
to  the  town)  to  the  principal,  his  heirs  or  assigns.  Although 
it  appears,  that  the  town  has  paid  out  for  municipal  purposes 
all  the  money  received,  yet  the  liability  of  the  town  remains, 
and  can  be  enforced  by  action.  An  action  is  the  appropriate 
remedy  also,  because  if  the  relator  is  entitled  to  anything  the 
amount  to  which  he  is  entitled  is  in  dispute.  He  paid  $125, 
and  claims  $150.  It  does  not  appear  clearly  what  the  town 
paid  for  the  substitute.  The  average  paid  for  substitutes  was 
$684,  and  the  town  paid  as  high  as  $1,000  for  some.  The 
town  received  $400  from  the  State.  The  relator  states  that 
he  paid  $125  and  received  $876  from  the  town. 

It  appears  that  he  was  employed  by  the  town  authorities 
to  assist  in  procuring  substitutes,  and  I  infer  that  the  relator 
claims,  that  the  town  only  paid  $375  toward  his  substitute, 
and  that  the  town  is  only  entitled  to  the  balance  of  that  sum 
after  deducting  one<third  for  one  year's  service,  which  is  $250, 
and  that  he  is  entitled,  under  the  act,  to  the  balance  received 
from  the  State,  being  $150.  «This  may  be  the  true  construe* 
tion  of  the  act,  but  the  facts  upon  which  the  relator  reaches 
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thiB  result  do  not  clearly  appear.  It  is  nowhere  stated  what 
amount  the  town  paid  for  this  substitute.  Although  the 
relator  received  only  $375  from  the  town  towards  the  substi- 
tute, the  latter  may  have  paid  $1,000.  We  cannot  say  that 
injustice  would  not  be  done  by  reversing  the  judgment,  and 
it  must  be  affirmed.  All  concur. 
Judgment  affirmed. 
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The  Oobak  ISahonal  Bank  of  Kew  Yobk,  Appellant,  v. 
Kate  G.  Oixxyir  and  Oosnelius  Olcott,  Bespondents. 

A  certificate  of  discharge  iasaed  under  the  hanknipt  act  of  1867,  cannot  be 
impeached  in  a  State  court  on  the  ground  that  it  was  improperly  granted. 

In  an  action  brought  after  a  debtor's  dischaige  in  bankruptcy,  to  enforce  a 
lien  upon  property  held  by  the  debtor's  wife,  claimed  to  have  existed  at 
the  time  of  the  discharge,  under  the  proyisions  of  sections  51  and  52  of 
the  statute  of  uses  and  tmsts  (1  R  8.,  Edmonds*  ed.,  677,  §§  51  and  52). 

BMf  that  those  sections  do  not  give  a  specific  lien  upon  the  pr\>perty, 
but  an  equitable  right  to  be  enforced  by  suit  in  equity,  after  all  avaScMe 
legal  remedies  are  exhausted ;  that  the  conunencement  of  the  equitable 
action  and  filing  of  Ua  pendeM  is  necessary  to  constitute  a  lien,  and  that 
as  in  this  case,  before  the  commencement  of  such  action,  the  judgment  or 
debt,  which  is  the  foundation  thereof,  was  extinguished,  the  relation  of 
debtor  and  creditor  did  not  exist,  and  the  action  would  not  lie. 

MeOartMjf  y.  Boihoiek^  82  N.  Y.,  58,  commented  on. 

(Argued  June  7th,  1871 ;  decided  September  2d,  1871.) 

Appeal  from  judgment  of  the  General  Term  of  the  £rst 
department,  reversing  an  order  of  the  Special  Term,  overruling 
demurrer  to  plaintiff's  reply  and  sustaining  demurrer  to  the 
fourth  and  fifth  counts  of  defendant's  answer. 

This  action  is  in  the  nature  of  a  creditor's  bill,  on  a  judg- 
ment recovered  by  the  plaintiff  against  the  defendant,  Corne- 
lius Olcott,  on  the  15th  of  April,  1861.  And  the  allegations 
in  the  complaint  are,  that  since  the  judgment  said  defendant 
has  paid,  of  his  own  moneys,  for  certain  real  estate,  the  con- 
veyance of  which  was  taken  by  i^id  in  the  name  of  the  defend- 
ant, Eate  G.  Olcott,  the  wife  of  the  other  defendant,  in  fraud 
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of  his  creditors.  The  answer  denies  all  these  allegations  of 
frand,  and  sets  up  the  defence:  That  since  the*jadgment| 
and  before  this  action  was  commenced,  the  defendant,  Corne- 
lius Olcott,  obtained  a  discharge  in  bankruptcy,  under  the  act 
of  congress  of  1 867,  and  was  thereby  fully  discharged  from  all 
his  debts,  the  aforesaid  judgment  included. 

The  plaintiff  replied  to  the  defence  of  the  discharge  in 
bankruptcy,  alleging  that  said  discharge  was  fraudulently 
obtained,  and  setting  forth  the  frauds  complained  of. 

The  defendant  demurred  to  the  reply,  that  it  does  not  state 
fiusts  sufficient  to  constitute  a  reply. 

P.  </.  Oagej  for  the  appellant,  that  as  the  real  estate  was 
transferred  to  the  wife  in  fi^ud  of  plaintiff's  assignor,  a 
trust  results  to  the  creditor.  (IB.  8.,  Edmond's  ed., 
677,  §§  61  and  62 ;  Garifield  v.  Hatmaker,  15  K  Y.,  478, 
479 ;  Wood  v.  RdbvMon^  22  N.  Y.,  664-66 ;  McCart/My 
y.  Bo9tfioick^  82  IS.  Y.,  63,  60 ;  Bankrupt  Act,  §  33.)  That 
the  bankrupt  act  simply  affects  remedy,  and  does  hot  dis- 
chaige  debtor.  {In  re  Seoy  et  a{.,  1  Bankrupt  Begis., 
66.)  If  plaintiff 's  judgment  was  a  lien,  it  is  not  removed  by 
a  discharge  obtained  after  such  lien  attached.  {Bates  y.  Tap- 
pony  3  Bankrupt  Begis.,  169 ;  Same  Oaae^  99  Mass,  B.,  876 ; 
JBotoman  y.  Harding^  4  Bai^krupt  Begis.,  6  ;  Same  Caee^  66 
Maine,  669  ;  Btewster  y.  Power^  10  Paige,  662, 669 ;  Pwyne^ 
et  al.j  y.  AUej  et  cd^^  4  Bankrupt  Begis.,  67.)  On  trial  of 
issue  raised  by  demurrer  to  the  reply,  the  plaintiff  was  at 
liberty  to  attack  the  answer  for  insufficiency.  {HoUiday  y. 
NoUe,  1  Barb.  B.,  163;  White  y.  Joy,  18  K  Y.  B.,  83; 
People,  etc.y  y.  Booth,  32  K  Y.  R,  397 ;  Code,  §§  144  and 
148.)  That  aU  liens,  Btatutory,  as  well  as  others,  are  protected 
and  preserved  by  the  bankrupt  act  (See  act,  §§  14  and  20 
Inre  Oregg,  3  B.  R,  131 ;  In  re  Scott,  3  B.  B.,  181 ;  In  re 
Wynne,  4  B.  B.,  6.)  That  a  party  haying  a  lien  may  enforce, 
after  discharge  granted.    {Jones  y.  TeUgett,  39  Geo.,  64.) 

Bichard  H.  HvmXby,  for  tha  respondent,  that  if  dischaige 
in  bankruptcy  is  not  well  pleaded,  objection  is  waiyed  by  the 
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reply.  {JmkvM  v.  Skmlef^^  10  Man,  326.)  That  diechai^ 
camiot  be-  attaeked  when  pleaded  za  a  defenee.  {Chemnmg 
Oandt  Bank  v.  Judmmy  8  N.  Y.,  354 ;  judiciazy  aet  of  Septem- 
bera4^178»;  IStat-at  Large^  W,  §9;  WheO^^.Baymond, 
8  Oowen,  811 ;  C&trylY.  Ruwdl^  18  N.  T.,  194,  198 ;  Brem^ 
ton  y.  EvUy  1  Dmio,  76.)  That  dischaige  attacks  die  debt, 
and  deBtroyB  all  obligation  for  its  payments  {Ogd&ti  v. 
SoMnderSj  13  Wheaton,  808;  McMiOan  ▼.  MoNeOj  4 
Wheaton,  309 ;  Fwfm/eri  and  MeohanM  Bmk  of  Pmn.  v. 
andih^  6  Wheaton,  181 ;  Euoknum  ▼.  OaweU^  1  K  Y.,  605 ; 
Clark  V.  JSotolmgy  8  N.  Y^,  316 ;  Dre^aorv.  Brooksy  8  Barb^, 
429 ;  J^OB  V.  Wood/ruff y  9  Barb.,  498 ;  Depwy  v.  xSw^ar^,  8 
Wendell,  136 ;  Bolter  y.  Whecaan^  6  Mass.,  509 ;  Moore  y. 
F^,  4  Wendell,  420 ;  Dea/n  y.  iSTiW/^^  6  Wendell,  257, 262 ; 
Martin  v.  Bushy  16  Johnson,  233,  263 ;  RooeeveU  y.  Champ- 
liny  17  Johns.,  108  j  in  M^  Jfo^w  of  Dmid  T.  WendeUy  19 
Johns.,  168 ;  JSiMeR  y.  Grfltmp,  11  Paige,  810 ;  In  the  Moit- 
ter  of  (hatea  and  StUardy  13  How.  Pr.,  344,  860,  in  Court 
of  Appeals,  1866 ;  ToMaa  y.  HogerSy  18  N.  Y.,  69.)  This 
action  does  not  lie  until  all  the  remedies  at  law  are  exhausted, 
including  return  of  execution.  {URcMes  y.  Braytony  10 
Paige,  138 ;  Pennvnum  y.  Ifortony  1  Barb,  Ch.,  246 ;  John- 
eon  y.  Mtzhughy  8  Barb.  Ch.,  860 ;  Weedr.  Pierosy  9  Oowen,^ 
723,  728 ;  Beck  y.  Bwrdetty  1  Pa^e,  306 ;  Edmeeton  y.  LydCy 
1  Paige,  637 ;  McDermoU  y.  Strongy  4  Johns.  Ch.,  687, 691 ; 
Coming  y.  WhiiSy  3  Paige,  667 ;  Clarkeon  y.  DePeyetery  3 
Paige,  819 ;  ?7Woa  Ineiura/nce  Co,  y.  Power y  8  Paige,  868 ; 
C%«w^a5t*5t«a  Cfewn^  Bank  y.  FTlife,  6  N.  Y.,  336-363 ; 
Storm  y.  WaddeUy  3  Sandf.  Ch.,  494.) 

Chusoh,  Ch.  J.  The  two  principal  questions  in  this  case 
are :  1.  Whether  a  certificate  of  discharge  in  bankruptcy, 
issued  under  the  bankrupt  act  of  1867,  can  be  impeached  in  a 
State  court,  on  the  ground  that  it  was  improperly  granted  f 
and,  3.  Whether  the  plaintiff  can  enforce  the  judgment, 
against  the  property  conyeyed  to  the  defendant^  Kate  G-. 
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Olcott,  wife  of  the  otber  defendant  Oomeliiu  Olcott,  not- 
withstanding hiB  dischaige  ia  bankruptcy  ? 

The  ConBtitatLon  of  the  United  States  confers  upon  Con- 
gress^ power  to  establish  nnifonn  laws  on  the  subject  of 
bankraptdes  throughout  the  Umted  States.  This,  like  all 
other  powers,  is  ezdusive  when,  exercised  by  congress.  By 
the  thirty-fi>iirth  section  of  the  bankrupt  act  of  1867,  a 
mode  of  attacking  the  discharge,  is  prescribed  in  the  court 
which  issued  it^  on  the  groimd  that  it  was  firauduleutly 
obtained.  A  creditor,  therefore,  seeking  to  invalidate  the 
discharge  fi>r  that  reason,  must  pursue  the  remedy  presecibed 
in  the  act  Otiierwise  the  certificate  is  declared,  to  be  ^'oon- 
elusive  evidence''  in  &vor  of  such  bankrupt  of  the  fis^t,.and 
the  regularity  of  the  discharge.  It  follows  that  neither  in 
any  other  mode,  nor  in  any  other  court  csn  the  discharge  be 
quatbned,  on  the  gtound  that  it  w«  improperly  granted. 
Besides  the  plaintifb  have  alleged  in  the  reply,  that  they 
have  made  application  to  the  United  States  court,  to  set 
aside  the  discharge  for  the  frauds  alleged  to  invalidate  it  in 
this  case,  and  if  the  State  court  should  entertain  concurrent 
jurisdiction  to  try  the  same  questions,  a  conflict  of  judgment 
and  authority  might  result  ia  a  case  dearly  withui  the  cogni- 
sance of  the  federal  courts.  In  this  respect  the  act  of  1867, 
is  mdike  the  act  of  ISll,  which  contained  no  provision  fbr 
setting  aside  the  discharge,  but  permitted  its  impeachment 
whenever  it  was  interposed  as  a  defence.  We  must  therefore 
regard  the  discharge  as  valid  for  tiixe  purposes  of  this  action. 

The  second  point  presents  the  important  question  in  the 
case.  It  comes  up  on  demurrer  to  the  reply,  and  the  plaintiff 
seeks  to  attack  the  answer,  setting  up  the  discharge,  on  the 
ground  that  it  constitutes  no  defence  to  the  action*  In  deter- 
mining this  question,  we  must  take  the  allegations  in  the 
complaint  as  true.  It  is  alleged,  in  substance,  that  after  the 
plaintiff's  debt  was  contracted,  the  defiandant,  Oomelius 
Olcott,  purchased  and  paid  the  consideiation  for  a  large  quan- 
til7  of  real  estate,  which  was  conveyed  to  his  wife,  and  which, 
by  this  action,  the  plaintiffs  seek  to  reach,  for  the  purpose  of 


16  Thb  Ockan  National  Bahik  v.  Olcott.        [Sept., 

Opinion  of  the  Oourt,  per  Chubch,  Ch.  J. 

satisfying  their  demand.  Judgment  was  obtained  against 
Olcott  before  the  bankmpt  discharge  was  obtained,  but  this 
action  was  not  commenced  until  after  that  time.  A  discharge 
in  bankruptcy  extinguishes  the  debt  against  the  bankrupt. 
The  judgment  became  extinguished,  and  the  demands  upon 
which  it  was  rendered.  {Ittiokman  V,  Oowell^  1  N.  Y.,  SOS ; 
Depwy  V.  8wa^  8  Wend.,  135 ;  Baker  v.  Wheaton^  5  Mass., 
509.)  In  the  language  of  the  iCct,  the  discharge  releases  '*  the 
bankrupt  from  dl  debts,  daims,  liabilities  and  demands, 
which  were  or  might  have  been  proved  against  his  estate  in 
bankruptcy,  and  may  be  pleaded  *  *  *  *  as  a  full  and 
complete  bar  to  all  suits  brought  on  any  such  debts,  claims 
liabilities  or  demands.'' 

It  is  claimed  by  the  plaintifls,  that  as  creditors  they  had,  by 
▼irtue  of  the  fifty-first  and  fifty-second  sections  of  the  statute 
of  uses  and  trusts,  a  lien  upon  the  property  held  by  the  wife, 
the  consideration  for  which  was  paid  by  tiiie  debtor,  and  that 
such  lien  existed  at  the  time  the  discharge  was  granted,  and 
was  not  affected  by  it. 

Prior  to  the  Bevised  Statutes,  where  the  consideration  for 
land  was  paid  by  one  person,  and  the  land  was  conveyed  to 
another,  a  trust  resulted  to  the  person  paying  the  considera- 
tion, and  the  interest  of  such  person  might  be  taken  and  sold 
on  execution,  and  the  legal  title  thereby  transferred  to  the 
purchaser.  (1 E.  8.,  74 ;  Guthrie  v.  Oardnery  19  Wend.,  414 ; 
Jackson  v.  Walker^  4  Wend.,  462.)  The  Bevised  Statutes 
changed  this  rule,  by  providing  in  the  fifty-first  section,  that 
no  use  or  trust  shall  result  in  &vor  of  the  x)er8on  by  whom 
the  payment  is  made,  but  that  the  title  shall  vest  in  the  per- 
son named  as  alienee  in  sucH  conveyance,  subject  only  to  the 
provisions  of  section  52,  which  declares  that  every  such  con- 
veyance ^^  shall  be  presumed  fraudulent  as  against  the  credi- 
tors, at  the  time,  of  the  person  paying  the  consideration,  and 
that  when  a  fraudulent  intent  is  not  disproved,  a  trust  shall 
result  in  ftvor  of  such  creditors  to  the  extent  that  may  be 
necessary  to  satisfy  their  just  demands."  This  change  was 
probably  made  to  prevent  an  evasion  of  the  general  policy  of 
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the  statute  prohibiting  trusts,  except  for  a  few  specified  pur- 
poses. It  is  obvious  that  the  interest  or  right,  or  whatever  it 
may  be  termed,  secured  to  creditors  by  this  statute,  is  an 
equitable  interest,  enforceable  only  in  equity.  A  trast  results, 
not  of  the  whole  property,  but  sufficient  only  to  satisfy  the 
just  claims  of  creditors ;  not  of  one  creditor  only,  but  of  all 
creditors.  Except  as  against  creditors,  the  title  is  perfect  in 
the  grantee,  and  as  against  them  it  is  perfect,  if  the  grantee 
can  disprove  a  fraudulent  intent.  The  rights  of  both  credi- 
tors and  grantee  can  only  be  properly  adjusted  and  enforced, 
in  a  proceeding  in  equity,  where  all  interested  persons  can  be 
made  parties,  and  a  sale  and  proper  distribution  of  the  pro- 
ceeds can  be  made.  That  this  is  an  equitable  and  not  a  legal 
interest,  to  be  enforced  in  a  court  of  equity,  was  decided  in 
this  court  in  Qcwfidd  v.  Hatmaker  (15  N.  Y.,  475). 

The  bankrupt  act  preserves  the  rights  of  creditors  by  mort- 
gage, pledge,  or  other  lien  upon  the  property  of  the  bankrupt, 
and  the  assignee  takes  the  property  subject  to  it  (sections  14, 
20),  and  of  course  a  valid  lien  against  the  property  of  a  third 
person  would  not  be  affected  by  the  discharge. 

Although  there  may  be  some  apparent  confusion  from  the 
use  of  terms,  I  do  not  think  the  interest  of  the  creditors  con- 
stitutes a  lien,  within  the  meaning  of  the  bankrupt  act ;  nor  in 
any  such  legal  sense  as  to  give  creditors  a  priority,  except  by 
means  of  the  usual  equitable  remedies.  A  lien  is  not  a  pro- 
perty in  the  thing  itself,  nor  does  it  constitute  a  mere  right 
of  action  for  the  thing.  It  more  properly  constitutes  a  charge 
upon  the  thing.  (1  Story's  Eq.,  §  506 ;  1  Burrill  Law  Diet.,  title 
^^Lien,^^)  In  some  general  sense,  creditors  have  an  equitable  lien 
upon  the  property  thus  situated.  So  they  would  have,  if  a 
general  liability,  instead  of  a  resulting  trust  had  been  declared. 
So  debts  are  an  equitable  lien  upon  property  fraudulently 
transferred  by  a  debtor ;  and  it  may  be  said  that  every  debtor 
is  a  trustee  for  bis  creditors'  and  bound  to  use  his  property  for 
their  benefit,  and  that  creditors  have  an  equitable  lien  upon 
the  property  of  the  debtor.  But  in  all  these  cases  the  usual 
remedies  are  to  be  pursued  to  create  and  enforce  the  lien  before 
SicKKLB  —  Vol.  L        3 
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a  Bpecific  change  constituting  an  encumbrance  is  created. 
There  is  no  mystery  in  the  term  re^vltmg  trust.  After  adopt- 
ing the  fifty-first  section,  it  was  indispensable  to  make  some 
provision  to  preserve  the  rights  of  creditors,  otherwise  the 
grantee  wonld  have  held  the  title  absolutely  against  creditors 
and  all  others.  Hence  the  fifty-second  section  was  adopted, 
which  placed  the  property  in  the  same  relation  to  creditors  as 
it  would  have  been,  if  the  debtor  himself  had  fraudulently 
transferred  it,  and  the  words  used  were  appropriate  for  that 
purpose.  The  object  of  the  statute  was  to  cut  ofiT  all  interest 
In  the  person  paying  the  consideration,  and  then  to  declare  pro- 
perty liable  for  his  debts ;  but  this  liability  can  only  be 
enforced  in  the  usual  mode.  A  creditor  at  large  cannot 
enforce  the  liability,  without  a  preliminary  judgment  and  exe- 
cution. When  the  legislature  transformed  this  from  a  legal 
into  an  equitable  interest,  we  must  presume  that  they  intended, 
to  apply  equitable  rules  and  principles  existing  at  the  time 
for  its  enforcement.  One  of  them  is,  that  before  the  equi- 
table ilxterests  of  a  debtor  can  be  reached  in  equity,  all  avail- 
able legal  remedies  must  be  exhausted.  It  is  not  necessary 
to  hold  that  such  an  action  is,  in  strictness,  a  creditor's  bill, 
and  that  jurisdiction  depends  upon  a  tecdinical  compliance 
with  the  statute.  The  general  powers  of  a  court  of  equity 
over  trusts  and  frauds,  may  be  conceded  as  sufficient  to  confei 
jurisdiction,  but  this  concession  does  not  dispense  with  the 
rule  of  equity,  which  existed  prior  to  and  independently  of 
the  statute,  that  creditors  mu^t  exhaust  available,  legal  reme- 
dies, before  resorting  to  courts  of  equity  to  reach  equitable 
interests.  In  1  Paige,  806,  the  chancellor  laid  down  the 
rule  of  equity  established  before  the  Bevised  Statutes,  as  fol- 
lows :  ^^  There  are  two  classes  of  cases  where  a  plaintiff  is 
permitted  to  come  into  this  court  for  relief  after  he  has  pro- 
ceeded to  judgment  and  execution  at  law,  without  obtaining 
satis&ction  of  his  debt.  In  one  case  the  issuing  of  an  execu- 
tion gives  to  the  plaintiff  a  lien  upon  the  property  ;  but  he  is 
compelled  to  come  here  for  the  purpose  of  removing  some 
•obstruction,  fraudulently,  or  mequitably  interposed,  to  prevent 
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a  sale  on  the  execatioo.  In  the  other,  the  plaintiff  comee 
here  to  obtain  satisfiustion  of  his  debt,  out  of  property  which 
cannot  be  reached  by  execution  at  law.  In  the  latter  case, 
his  right  to  relief  here  depends  upon  the  fact  of  his  having 
exhausted  his  legal  remedies  without  being  able  to  obtain  sat- 
isfaction of  his  judgment"  ( Wiggins  y.  Armstrangy  2  J. 
CL,  144,  id.  388 ;  Brinkerhoff  y.  Brown^  4  J.  Oh.,  671,  and 
eases  there  cited.) 

The  foundation  of  courts  of  equity  is  to  exercise  jurisdicr 
tion,  "  in  cases  of  rights  recognized  and  protected  by  munici- 
pal jurisprudence,  where  a  plain,  adequate  and  complete 
remedy  cannot  be  had  in  courts  of  law."  (1  Story's  Eq.,  Juris., 
§  33.)  Legal  remedies  are  the  cheapest  and  most  expeditious 
for  creditors,  and  in  this  class  of  cases  they  protect  both  credi- 
tor and  the  person  holding  the  title. 

As  between  the  grantor  and  debtor,  the  latter  is  bound, 
both  in  law  and  equity,  to  pay  his  debts  from  other  pro- 
perty if  he  has  it ;  and  the  dictates  of  propriety,  as  well 
as  the  established  rules  of  equity,  require  that  resort  should 
in  the  first  instance  be  had  to  such  other  property,  if 
it  can  be  reached  by  the  ordinaiy  process  of  law.  This 
question  is  only  pertinent  in  this  case,  as  an  argument  to 
elucidate  the  nature  of  the  interest  of  creditors  under 
this  statute.  Although  the  indorsement  of  the  execution 
^^'nvUa  bona^^  was  not  filed,  it  was  actually  made,  which, 
with  the  other  facts  alleged,  may  be  regarded  a  substantial 
compliance  with  the  equity  rule  referred  to.  But  neither 
the  judgment  nor  execution  constituted  a  lien  upon  equi- 
table interests.  The  commencement  of  the  equitable  action 
and  the  filing  of  the  lis  pendens  was  necessary  for  that 
purpose.  This  is  well  settied  in  analogous  cases.  In 
JSSgeU  y.  Haywood  (3  Atk.,  357),  Lord  Chancellor  Habd- 
wiGKE  held,  that  a  Ixma  fide  assignment  of  such  properly  after 
judgment  and  execution  would  beyalid,  and  added:  ^^But 
ajfter  a  bill  brought,  and  a  lis  pendens  created,  as  to  this  thing, 
such  assignment  could  not  prevail."  {Weed  y.  Pierce^  9 
Cow.,  722 ;  Ocmmg  y.  White^  2  Paige,  567 ;  Spader  y.  Domsy 
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6  J.  Oh.,  280 ;  Edmestan  v.  lA/dey  1  Paige,  637.)  Judge  Stoby 
lajB  down  the  general  role  that,  ^^  courts  will  also  enforce  the 
security  of  a  judgment  creditor  against  the  equitable  interest 
in  the  freehold  estate  of  his  debtor,  treating  the  judgment  as 
in  the  nature  of  a  lien  upon  such  equitable  interest.  But  m 
aU  oases  of  this  sort,  the  judgment  creditor  must  have  pur- 
sued the  same  steps  as  he  would  have  been  obliged  to  do  to 
perfect  his  lien,  if  the  estate  had  been  legal."  (Story's  Eq., 
Jut.,  §  1216;  Jfeate  v.  Duke  of  JUarlbarotiffhj  8  Myl.  & 
Craig,  407,  415.) 

The  nature  of  the  interest  of  creditors  under  this  statute,  and 
the  remedy  to  enforce  such  interest,  have  not  been  definitely 
settled  by  the  courts  of  tfiis  State.  Brewster  v.  Power  (10 
Paige,  562)  was  a  case  where  the  only  point  involved,  and  the 
only  one  decided,  was  whether  the  plaintiff  was  and  must  be 
a  creditor  at  the  time  of  the  conveyance,  in  order  to  avail 
himself  of  the  interest  secured  to  creditors  under  the  statute. 
The  chancellor  dismissed  the  bill,  but,  in  the  course  of  his 
opinion,  made  the  following  remark :  ^^  I  am  not  prepared  to 
say  that  a  judgment  for  such  a  debt  would  not  create  a  pre- 
ferable lien  in  equity  upon  such  real  property,  except  as 
against  a  purchaser  for  a  valuable  consideration." 

In  MbCartney  v.  Bostwiok  (82  N.  T.,  58),  the  plaintiff  had 
prosecuted  the  defendant  to  judgment  and  execution  in  Min- 
nesota, where  he  resided,  and  then  commenced  an  action  in 
this  State,  to  reach  property  which  had  been  paid  for  by  the 
debtor  and  transferred  to  his  wife. 

I  infer  from  the  opinions  that  the  court  declined  to  decide, 
whether  in  such  a  case  it  was  necessary  to  exhaust  the  legal 
remedies.  At  all  events,  such  is  the  most  favorable  construc- 
tion of  the  case  for  the  plaintiffi. 

PoBTEB,  J.,  who  delivered  one  of  the  opinions,  said :  ^^  The 
case  presented  being  one  of  pure  trust,  we  are  not  prepared  to 
say  that  the  action  might  not  have  been  maintained  without 
recourse  in  the  first  instance  to  all  attainable  legal  remedies 
against  the  principal  debtor ;  but  it  is  unnecessary  to  deter- 
mine this  question,  as  the  fact  is  admitted  that  all  remedies  at 
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law  were  exhausted  against  the  debtor  in  the  State  in  which  he 
resided,  and  that  in  this  State  no  legal  remedy  was  available." 
Days,  J.,  who  also  delivered  an  opinion,  said :  ^^  The  case 
is  an  anomalous  one.  There  exists  concededly  in  the  fitrm 
held  by  the  respondent  a  pure  trust  in  &yor  of  the  appellants. 
But  to  reach  and  apply  this  trust  estate,  a  general  rule  of 
equity  requires  that  they  should  have  exhausted  their  legal 
remedy."  The  case  was  decided  upon  the  ground  that  the 
plaintiff  had  exhausted  all  available  legal  remedies,  and  that 
the  court  would  entertain  jurisdiQ|ion  by  virtue  of  its  inherent 
equitable  powers. 

The  opinions  of  the  learned  jud^s  in  the  two  cases  referred 
to,  although  not  at  all  decisive,  and  not  very  explicit  upon  the 
main  point,  are  not  antagonistic  to  the  views  above  expressed. 
The  most  that  can  be  said  is  that  one  or  two  of  them  enter- 
tained an  undefined  impression  that  the  words  ^^  resulting 
trust,"  as  used  in  this  statute,  meant  something  more  than  a 
declaration  that  the  property  was  liable  for  existing  debts,  to 
be  enforced  in  the  mode  prescribed  for  reaching  other  equi- 
table interests. 

The  learned  chancellor  was  not  prepared  to  say  but  a  judg- 
ment might  constitute  a  ^^ preferable  Uen;^^  but  as  it  was 
unnecessary  to  decide  it,  he  refrained  from  expressing  an  opin- 
ion, and  PoBTEB,  J.,  was  not  prepared  to  say  but  the  claim 
might  be  en&rced  without  resort  to  any  legal  remedies,  but 
he  expressly  declined  on  behalf  of  the  court  any  intention  to 
determine  the  question,  while  Davis,  J.,  held  that  although  the 
court  could  exercise  jurisdiction  independently  of  the  statute, 
the  general  rules  of  equity  required  that  the  legal  remedies 
shoidd  be  exhausted.  The  decision  in  both  cases  was  undoubt- 
edly right,  and  it  is  quite  unnecessary  in  this  case  to  criticise 
any  of  the  intimations.  The  question  of  a  lien  was  not 
involved  in  either  case.  K  it  should  be  conceded  that  it  was 
not  indispensable  to  exhaust  the  legal  remedies,  and  that  an 
action  would  lie  by  a  creditor  at  large,  no  lien  would  exist 
until  an  action  was  actually  commenced  for  that  purpose. 
The  statute  does  not  restrict  the  creditor  to  this  property.   It 
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gives  him  a  right  to  pursue  the  property  in  the  hands  of  the 
fraudtilent  grantee,  bnt  he  is  not  obliged  to  do  so ;  and  until 
he  takes  some  decisive  legal  step  evincing  his  purpose  to  do  so, 
no  lien  is  created,  any  more  than  would  have  been,  upon  pro- 
perty fraudulently  transferred  by  the  debtor  himself. 

The  harmony  and  analogies  of  the  law  are  better  preserved, 
by  requiring  all  available  legal  remedies  to  be  resorted  to,  as 
a  prebminary  requisite  to  an  action  for  the  application  of  the 
trust  property.  It  is  difficult  to  perceive  any  distinction,  or 
any  reason  for  it,  between  the  rights  of  creditors  as  to  pro- 
perty fraudulently  transferred  by  the  debtor  himself,  and 
property  paid  for  by  him  and  transferred  to  a  third  person. 
Why  should  creditors  have  different  and  superior  rights  to 
enforce  their  debts,  in  the  latter  case,  to  those  enjoyed  in  the 
former  ?  I  can  see  no  reason  for  any  distinction,  and  I  do  not 
believe  the  statute  has  created  any.  But,  in  either  case,  the 
commencement  of  an  equitable  action  is  necessary  to  consti- 
tute a  lien  or  charge,  in  any  legal  sense,  upon  the  land. 

These  views  dispose  of  the  plaintifb'  case.  The  judgment, 
or  debt,  is  the  foundation,  of  this  action.  Both  were  extin- 
guished before  the  action  was  commenced.  The  plaintiffs 
sought  to  enforce  and  secure  a  lien  against  this  property,  by 
virtue  of  their  rights  as  creditors.  The  debt  having  been 
discharged,  they  were  not  creditors,  and  could  not  avail  them- 
selves of  the  resulting  trust,  which  was  secured  to  creditors 
only.  That  relation  must  exist  at  the  time  of  the  conveyance, 
and  at  the  time  when  the  action  is  commenced,  to  establish 
the  lien. 

The  judgment  must  be  affirmed. 

All  concur,  except  Gbovsb,  J.,  dissenting. 

Judgment  affirmed. 
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MioHABL  HiooiKS,  BespondeDt,  v.  The  Watsrvubt  TuKsr- 
piKE  AKD  Bailboad  Compant,  Appellwt. 

A.  master  is  responsible  omUter  for  the  wrongftQ  act  of  a  servaat,  if  such 
act  was  committed  in  the  business  of  the  master,  and  within  the  scope 
of  the  servant's  employment ;  and  this,  though  in  doing  it,  he  departed 
from  the  instructions  of  the  master. 

Therefore,  where  the  employee  of  a  railroad  company  (a  c^ductor),  under 
a  mistake  of  facts,  or  of  Judgment,  ejected  a  person  from  me  car  in  which 
he  was  a  passenger,  which  act  was  not  justified  by  the  passenger's  mis- 
conduct— Hdd^  that  the  company  was  liable.  So,  also,  where  there  was 
Justifiable  cause  for  ejection,  but  excessive  force  was  used  (not  wantonly 
ormalicioi:^).  ESbbard  y.  N.  T.  and  M  R  R  Oo.,  16  N.T.,  467, 
explained. 

(Aigued  May  80th,  1871 ;  dedded  September  3d,  1871.) 

Appeal  from  the  judgment  of  the  late  General  Term  in 
the  third  judicial  district,  affirming  the  judgment  entered 
upon  a  verdict  at  the  Albany  circuit,  in  favor  of  the  plaintiff. 

On  the  13th  day  of  July,  1866,  plaintiff  was  a  passenger 
on  defendent's  horse  car  in  the  city  of  Albany.  He  had  paid 
his  fare,  and  was  forcibly  thrown  from  the  car  by  defendant's 
conductor  and  driver,  who  claimed  that  he  was  drunk  and 
disorderly.  He  gave  evidence  tending  to  show  this  was. 
not  so,  and  the  jury  so  found. 

The  court  charged  the  jury,  ^^  that  if  the  defendant  used  more 
force  than  was  necessary,  the  company,  and  not  the  conductor, 
is  liable  for  that  and  for  the  consequences."  Also,  that,  ^^  If 
the  conductor  was  wrong,  and  acted  without  legal  authority, 
then  the  company  was  liable  for  all  the  consequences  result- 
ing from  the  act." 

To  both  which  propositions  defendant's  counsel  excepted. 

The  defendant's  counsel  requested  the  comt  to  charge,  '^  that 
the  plaintiff  cannot  recover  in  this  action,  for  any  personal 
injuries  occasioned  by  any  assault  upon  him  by  Biohardson, 
the  conductor,  or  Beach,  the  driver,  or  either  of  them,  there 
being  no  evidence  of  any  authority  from  the  company  to 
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do  it.''  Also,  ^^  that  the  plaintiff  is  not  entitled  to  recover, 
in  this  action,  any  damages  against  the  defendant,  beyond 
those  arising  from  its  breach  of  contract,  to  convey  the  plain- 
tiff to  his  place  of  destination.'' 

The  conrt  refused  so  to  charge,  and  defendant's  connsel 
excepted. 

Samtbd  Homd^  for  appellant,  that  the  servant,  and  not  the 
company,  is  ^able  for  excess  of  force,  Hihbard  v.  iT.  Y. 
<md  E.  R.  R.  Co.  (15  N.  Y.,  467,  468);  23  N.  Y.,  347; 
Crocker  v.  New  London  R.  R.  (24  Conn.,  249,  265)  ;  Pierce 
on  Bailroad  Law,  254 ;  Lowell  v.  Boston  and  Lowell  R.  R, 
(23  Pick.,  31) ;  JHoManus  v.  Oriokett  (1  East,  106) ;  VanderiUt 
V.  Richmond  T.  Oo.  (2  Comst.,  479) ;  Wright  v.  Wilson  (19 
Wend.,  343) ;  Green  v.  McNamofra  (8  C.  B.  N.  S.,  880) ; 
Roe  V.  Birkenhead^  etc.,  R.  R.  (7  Exch.,  86) ;  Brickner  v. 
Frowani,  (6  T.  R.,  659).  The  company  is  not  liable  for  the 
assault,  not  having  expressly  or  impliedly  authorized  it. 
(  Wright  v.  Witc(w,  19  Wend.,  343 ;  Eibbard  v.  E.  R.  R.  Co., 
15  K  Y.,  455;  Lyons  v.  MaHin,  8  A.  &  E.,  512;  Mall  v. 
Lordy  39  N.  Y.,  381 ;  Church  v.  Mansjiddy  20  Conn.,  287 ; 
Thomas  v.  H,  R.  R.  Co,,  24  Conn.,  54 ;  De  Camp  v.  Miss. 
R.  R.  Co.,  12  Iowa.,  348 ;  Ayerigg^s  Ee.  v.  N.  Y.  R.  R., 
1  Vroom.,  N.  J.,  460 ;  Eaack  v.  Fearing,  86  How.,  459.) 

Anson  Binghami,  for  the  respondent.  That  principal  is 
liable  for  malfeasance  or  misfeasance  of  agent.  (Story  on 
Agency,  §452;  1  Black  Com.,  429,  431;  New  Orleans 
R.  R.  Co.  V.  AUbritton,  38  Miss.,  242;  The  Yickshv/rg 
and  Jackson  R.  R.  Co.,  31  Miss.,  156 ;  Camp  v.  Miss., 
etc,,  R.  R  Co.,  12  Iowa,  348 ;  Milwaukie  R.  R.  Co.  v. 
Finney,  10  Wis.,  388 ;  Echols  v.  Dodd,  20  Texas,  190 ; 
New  Orleans  R.  R.  Co.  v.  Bailey,  40  Miss.,  395  ;  Sharp  v. 
Nei€  York,  40  Barb.,  256 ;  Wright  v.  Wilcox,  19  Wend., 
343 ;  Jod  v.  Morrison,  8  Car.  xfe  P.,  501 ;  Weed  et  al.  v. 
Panama  R.  R.  Co.,  17  N.  Y.,  362 ;  P  and  R.  R.  R.  Co.  v. 
Derby,  14  How.  U.  S.,  468 ;  Brovm  v.  N  Y.  C.  R.  R.  Co., 
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34  N.  Y.,  412 ;  Mvlhado  v.  BrooUyn  C.  R.  R.  Co.,  30  N. 
T.,  370 ;  Breio  v.  /Skb^A  ^w.  ^.  B.  Co,,  26  N.  Y.,  49 ; 
Leey.  YUlage  of  Sandy  Hia,  ¥)  N.  Y.,  448;  Goddard  v. 
<?.  and  B.  Co.,  67  Maine,  20,  26 ;  Jurist,  N.  S .,  part  2,  p. 
143 ;  Pa.  B.  B.  Go.  v.  Fan  iWtw,  42  Penn.,  366.) 

Andbews,  J.  Upon  the  theory  that  the  act  of  the  con- 
dnctor,  in  removing  the  plaintiff  from  the  ear,  was  nnlawfnl, 
and  was  hot  justified  by  the  circnmstances,  the  court  was 
requested  by  the  counsel  for  the  defendant,  to  charge  the 
jury,  that  the  plaintiff  could  not  recover  for  any  personal 
injuries  occasioned  by  the  assault  of  the  conductor,  there 
being  no  evidence  of  authority  from  the  company  to  com- 
mit it. 

Upon  the  other  theory  of  the  case,  that  the  expulsion  was 
justified  by  the  conduct  of  the  plaintiff,  but  that  unnecessary 
force,  occasioning  injury,  was  used  in  ejecting  him.  The 
court  charged,  that  the  defendant  was  liable  for  such  injury. 

Exception  was  taken  by  the  defendant  to  the  refusal  of  the 
court  to  charge  as  requested,  and  to  the  charge  made.  These 
exceptions  present  the  questions  made  upon  the  argument. 

The  main  contention  on  the  trial,  related  to  the  conduct  of 
the  plaintiff,  immediately  before  his  removal  from  the  car. 

The  evidence  on  the  part  of  the  defendant  tended  to  show 
that  he  was  noisy  and  disorderly ;  that  he  refused  to  obey  the 
reasonable  directions  of  the  conductor,  and  that  his  expulsion 
was  justified  by  his  misconduct. 

This  version  of  the  facts  was  controverted  by  the  plaintiff, 
and  we  cannot  decide,  as  a  question  of  law,  that  the  jury 
were  not  justified  in  finding  with  the  plaintiff  upon  this  issue. 

But  there  is  no  evidence,  that  the  act  of  the  conductor  was 
prompted  by  malice,  or  any  wrongful  intention,  or  by  any 
motive,  except  to  discharge  what  he  supposed  to  be  his  duty 
under  the  circimistances.  The  request  to  charge  must  be 
regarded,  as  having  been  made  with  reference  to  this  view  of 
the  facts,  otherwise  it  was  irrelevant  and  inapplicable  to  the 
case. 

SiCKBLd — Vol..  L  4 
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The  expulsion  of  the  plaintiff,  if  not  justified  by  his  mis- 
conduct, was  an  unlawful  assault,  and  the  question  arises, 
whether  the  defendant  is  responsible  for  the  injury  occasioned 
by  the  unlawful  act  of  its  servant,  done  under  a  mistake  of 
facts,  or  a  mistake  of  judgment  upon  the  feicts,  though  in  the 
course  of  the  business  of  his  master. 

This  question  must  be  answered  in  the  affirmative,  in  view 
of  the  nature  of  the  service,  in  which  the  conductor  was 
engaged,  and  the  principle  upon  which  the  liability  of  the 
master  for  the  acts  of  the  servant  rests. 

The  conductor  was  put  by  the  defendant  in  charge  of  the 
car.  Passengers  were  bound  to  conform  to  the  reasonable 
rules  and  regulations  of  the  company,  and  to  behave  them- 
selves in  an  orderly  manner,  promoting  thereby  the  mutual 
interest  of  the  company  and  the  public. 

The  company  had  the  right  to  enforce  order  and  decency, 
by  expelling  from  the  car  a  passenger  guilty  of  disorderly  and 
indecent  conduct. 

The  defendant  could  only  act  through  agents.  The 
appointment  of  a  conductor  carried  with  it  as  an  incident, 
authority  to  maintain  order,  and  to  eject  a  passenger  who  had 
tbrfeited  his  right  to  be  carried  by  his  misconduct. 

This  authority,  it  is  true,  was  confined  to  the  expulsion  of 
persons  who,  in  fact,  misbehaved  themselves  so  as  to  justify 
their  expulsion ;  but  whether,  in  a  given  case,  the  miscon- 
duct was  such  as  to  justify  an  expulsion,  must  necessarily  be 
determined  at  the  time  of  the  transaction. 

The  duty  of  deciding  is  cast  upon  the  conductor ;  he  repre- 
sents the  defendant;  he  may  misunderstand  or  misjudge 
the  facts ;  he  may  act  unwisely  or  imprudently,  or  even  reck- 
lessly ;  but  the  business  of  preserving  order  and  enforcing  the 
regulations  of  the  company  is  committed  to  him,  and  for  his 
acts  in  that  business  the  company  is  responsible. 

The  master's  liability  for  the  negligence  or  tort  of  his  ser- 
vant, does  not  depend  upon  the  existence  of  an  authority  to  do 
the  particular  act  from  which  the  injury  resulted.  .  In  most 
cases  where  the  master  has  been  held  liable  for  the  negligence 


.1871.]      HiGOxsm  V.  The  Watsbtubt  TusirpiKa  C<^  27 

OpiBkm  of  the  Oourt,  per  AjRdbswb,  J. 

of  hie  eervant,  not  only  was  there  an  absence  of  anthority  to 
commit  the  wrong,  but  it  wa«  committed  in  violation  of  the 
duty  which  the  servant  owed  to  the  master.  The  principal 
is  bound,  by  a  contract  made  in  his  name  by  an  agent,  only 
when  the  agent  has  an  actual  or  apparent  authority  to  make  it ; 
but  the  liability  of  a  master  for  the  tort  of  his  servant,  does 
not  depend  primarily  upon  the  possession  of  an  authority  to 
commit  it.  The  question  is  not  solved  by  comparing  the  act 
with  the  authority. 

It  is  sufficient  to  make  the  master  responsible  oimUUr^  if 
the  wrongful  act  of  the  servant  was  committed  in  the  business 
of  the  master,  and  within  the  scope  of  his  employment,  and ' 
liiis,  although  the  servant,  in  doing  it,  departed  from  the 
instructions  of  his  master.  This  rule  is  founded  upon  pubUo 
policy  and  convenience.  Every  person  is  bound  to  use  due 
care  in  the  conduct  of  his  business.  If  the  business  is  com* 
mitted  to  an  agent  or  servant,  the  obligation  is  not  changed. 

The  omission  of  such  care  by  the  latter,  is  die  omission  of 
the  principal,  and  for  injury  resulting  therefrom  to  others,  the 
principal  is  justly  held  liable.  If  he  employs  incompetent  or 
untrustworthy  agents  it  is  his  fault ;  and  whether  the  injury  to 
third  persons  is  caused  by  the  negligence  or  positive  misfea- 
sance of  the  agent,  the  maxim  respondeat  stip&rior  applies, 
provided  only,  that  the  agent  was  acting  at  the  time  for  the 
principal,  and  within  the  scope  of  the  business  intrusted  to 
him. 

It  is  often  stated,  and  with  sufficient  accuracy  for  general 
purposes,  that  a  master  is  not  liable  for  an  assault  committed 
by  his  servant. 

It  is  said  by  Lord  Keztton,  in  the  leading  case  of  MoManits 
T.  Orichett  (1  East,  106),  ^^  that  when  a  servant  quits  sight  of 
the  object  for  which  he  was  employed,  and,  without  having  in 
view  his  master's  orders,  pursues  that  which  his  own  miQice 
suggests,  his  master  will  not  be  liable  for  such  acts."  If  for 
his  own  purposes,  and  not  in  his  master's  business,  the  servant 
commits  an  assault,  the  master  is  not  responsible ;  and  the 
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statement,  that  the  master  is  not  liable  for  the  assault  of  his 
servant  requires  this  qualification. 

In  the  case  of  Sandford  v.  Eighth  Avenue  RaH/icoad  Com- 
pcmy  (28  N.  T.,  348),  the  action  was  brought  to  recover  dam- 
ages, resulting  from  the  death  of  the  plaintiff's  intestate, 
caused  by  his  being  thrown  from  the  car  of  the  defendant,  by 
the  conductor,  when  it  was  in  motion.  The  deceased  refused 
to  pay  his  fare,  and  for  that  reason  the  conductor  ejected  him. 
The  court  held  that  the  conduct  of  the  intestate,  justified  the 
conductor  in  expelling  him  from  the  car  in  a  proper  manner, 
but  not  when  the  car  was  in  motion,  and  the  defendant  was 
held  liable  for  the  injury.  Comstook,  Ch.  J.,  says :  "  The 
case  is,  therefore,  to  be  stated  thus :  The  defendants  by  their 
servant  were  guilty  of  a  personal  and  intentional  assault 
upon  the  intestate.  The  assault,  as  we  think,  was  not  in  law 
justified  by  the  fact,  and  they  are  consequently  without  a 
legal  defeftce.'' 

This  case  is  in  point  against  the  defendant  upon  the  ques- 
tion we  have  considered,  and  accords  with  the  general  princi- 
ple, governing  the  liability  of  masters  for  the  tortious  acts  of 
their  servants.  (Addison  on  Torts,  28 ;  Smith  on  Master  and 
Servant,  151 ;  Story  on  Agency,  §  462.) 

The  charge  of  the  court  that  the  defendant  was  responsible, 
for  the  excessive  force  used  in  ejecting  the  plaintiff  from  the 
car,  assumed  that  there  was  lawful  cause  for  liis  expulsion. 
The  charge,  in  our  opinion,  was,  under  the  proof  in  the  case, 
correct,  and  is  supported  by  the  considerations,  to  which  we 
have  adverted,  in  considering  the  other  exception. 

We  are  not  called  upon  in  this  case,  to  determine  what  the 
law  is  as  to  the  master's  responsibility,  in  a  case  where  a  con- 
ductor, though  justified  in  using  violence  in  expelling  a  pas- 
senger, wantonly  and  intentionally  used  unnecessary  force 
to  accomplish  it,  and  where  the  justifiable  and  excessive  force 
were  parts  of  a  single  act.  In  this  case  that  hypothesis  is 
inadmissible.  The  evidence  does  not  warrant  the  supposition 
that  the  conductor  acted  in  bad  £Edth  or  wantonly  used  unne- 
cessary violence. 
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In  Seymowr  v.  Oreerymood  (7  H.  &  N.,  856),  it  was  held 
by  the  Court  of  Exchequer  Chamber,  that  a  master  was  liable 
for  an  injury  caused,  by  the  unlawful  and  violent  conduct  of 
his  servant,  in  the  performance  of  an  act  within  the  course  of 
his  employment.  The  case  in  its  circumstances  was  quite  like 
the  case  in  question.  The  guard  of  the  defendant's  omnibus, 
in  removing  a  passenger  whom  he  deemed  to  be  drunk,  for- 
cibly dragged  him  out  and  threw  him  on  the  ground,  whereby 
lie  was  severely  injured.  The  passenger  brought  an  action 
for  the  injury,  and  the  defendant  claimed,  that  he  had  not 
authorized,  and  was  not  liable  for  the  acts  of  the  servant. 
Williams,  J.,  in  pronouncing  the  unanimous  opinion  of 
the  court,  said:  ^^We  think  there  was  evidence  for  the 
jury  that  the  guard,  acting  in  the  course  of  his  service 
as  guard  of  the  defendant's  omnibus,  and  in  pursuance 
of  that  employment,  was  guilty  of  excess  and  violence 
not  justified  by  the  occasion,  or  in  other  words,  miscon- 
ducted himself  in  the  course  of  his  master's  employ- 
ment, and,  therefore,  the  master  is  responsible.  It  is  said, 
that  though  it  cannot  be  denied,  that  the  defendant  authorized 
his  guard  to  superintend  the  conduct  of  the  omnibuses 
generally,  and  that  such  authority  must  be  taken,  to  include 
an  authority  to  remove  any  passenger,  who  misconducts  him- 
self, yet  the  defendant  gave  no  authority,  to  turn  out  an  inof- 
fensive passenger,  and  the  plaintiff  was  one.  But  the  master, 
by  giving  the  guard  authority,  to  remove  an  offensive  passen- 
ger, necessarily  gave  him  authority  to  determine  whether  any 
passenger  had  misconducted  himself.  It  is  not  convenient 
for  the  master  personally  to  conduct  the  omnibuses,  and  he 
puts  his  guard  in  his  place,  therefore,  if  the  guard  forms  a 
wrong  judgment  the  master  is  responsible."  (See,  also,  lAm- 
pas  V.  London  Oeneral  Omnibus  Campcmy^  1  H.  &  Colt., 
626 ;  OoffY.  Great  Nor.  Rway  Co.,  80  L.  J.,  Q.  B.,  148 ; 
PovUon  V.  London  and  SoiUh  Western  JPway  Co.,  2  L.  R, 
2  Q.  B.,  684.) 

The  remark  of  one  of  the  judges  in  the  case  of  Sibhard 
V.  New  York  a/nd  Erie  R.  W.  Co.  (15  N.  T.,  467),  may  not. 
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when  read  in  connection  with  the  charge  to  which  it  referred 
be  consifitent  with  the  viewB  here  expressed.  Bnt  the  case 
was  decided  npon  another  pointy  and  it  is  not  an  authority 
for  the  doctrine  stated  by  the  learned  judge. 

The  judgment  should  be  affirmed. 

All  concur,  but  Psokham,  J.,  not  yoting. . 

Judgment  affirmed. 
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Emma  Hoffman,  Bespondent,  v.  William  Hoffman, 

Appellant. 


A  decree  of  divorce  obtained  in  another  State,  the  defendant  not  being 
served  with  process,  and  both  parties  at  the  commencement  of  the  snit 
and  during  its  pendency  being  residents  of  this  State,  is  invalid. 

An  attempt  by  the  defendant  in  such  suit,  made  in  a  court  of  the  State 
where  decree  was  granted,  to  set  it  aside,  which  was  defeated  upon 
tedmical  grounds  solely,  does  not  affect  the  question. 

The  record  pf  such  decree  is  not  conclusive  as  to  Jurisdiction,  but  the  fiicts 
therdn  stated  giving  the  court  Jurisdiction  may  be  disputed.  This  rule 
is  not  in  conflict  with  section  1,  article  4,  of  Constitution  of  the  United 
States. 

(Argued  June  4th,  1871 ;  decided  September  2d,  1871.) 

Appeal  from  judgment  of  tlie  late  General  Term  of  the 
first  judicial  district,  affirming  judgment  entered  upon  decision 
of  the  court  in  favor  of  plaintiff. 

The  action  is  brought  for  a  divorce  upon  the  ground  of 
adultery.  The  answer  admits  the  adultery,  but  sets  up  a 
decree  of  divorce  obtained  by  defendant  in  the  State  of 
Indiana.  The  facts  appearing  upon  the  trial  are  sufficiently 
stated  in  the  opinion. 


Z.  J.  Choitfield^  for  the  appellant,  that  under  the  Constitu- 
tion of  the  United  States  (section  1,  article  4)  the  Indiana 
decree  was   valid  and  binding  here,  MiZU  v.  Dv/ryea  (7 


1871.]  HoVVMAJSf  V,  HoirvHAN.  81 

Opinion  of  the  Ooort,  per  Pboshax,  J. 

Oranch,  481) ;  Ooofititation,  art  4,  §  1 ;  Kemj^a  Lessee  v. 
Kenedy  (5  Cranch,  178);  Mayhew  y.  ThcMjer  (1  Whea., 
129) ;  Cheever  v.  Oheeoer  (9  Wallace,  108) ;  9  Pet.,  8 ;  10  Pet, 
449;  TheMwry,  9  Granch,  126;  3  Cranch,  300;  Blaohyr. 
Black,  Bradf.  That  each  former  adjndication  is  a  bar. 
{Neafie  v.  NeajUy  7  John.  Oh.,  1 ;  Perme  v.  Dunn,  4  id., 
140 ;  2  ComBt,  113 ;  4  Johns.  Ch.,  199 ;  JSfoyes  v.  BuUer,  6 
Barb.,  113.) 

E.  M.  Wright,  for  respondent,  that  the  Indiana  decree 
was  void  for  want  of  jurisdiction,  Laws  of  Indiana,  fol.  200 ; 
Shannon  y.  Shannon  (Am.  Law  Beg.  1863,  180) ;  S.  0., 
10  Allen  Mass.  B.,  249 ;  Frost  y.  BriMn  (19  Wend.,  11) ; 
Chami  y.  Wilson  (1  Bosw.,  678) ;  Borden  y.  FiAeh  (16  Johns., 
151) ;  Bradshaw  y.  Heath  (18  Wend.,  406) ;  Jackson  y.  JofCh- 
son  (1  Johns.,  424) ;  VisiJker  y.  VisiJier  (12  Barb.,  640) ; 
McOiffert  y.  McOjffert  (31  Barb.,  69) ;  Kerr  y.  Kerr  (41  N. 
T.,  272) ;  Stmyis  v.  Fay  (16  Ind.,  429) ;  Bea^  y.  Beard  (21 
Ind.,  821) ;  Forrest  y.  Forrest  (26  N.  Y.,  801). 

« 

Peokham,  J.  There  is  but  one  question  in  this  case. 
Is  the  judgment  of  diyorce,  obtained  by  the  defendant 
against  the  plaintiff  in  the  State  of  Indiana,  of  any 
force  here  t  Frcxn  the  facts  as  found  by  the  referee,  and  sus- 
tained by  the  proof,  it  appears  that  on  the  7th  day  of  April, 
1867,  the  defendant  applied  to  a  court  in  Indiana  for  a 
diyorce,  and  obtained  a  judgment  therefor  on  the  fifth  of 
June  following,  within  two  months  after  presenting  his  peti- 
tion. He  obtained  it  upon  the  ground  of  adultery  commit- 
ted by  this  plaintiff. 

But  at  the  time  of  commencing  his  snit  there,  and  while 
it  was  pending,  both  parties  resided  in  the  dty  of  New  York. 
No  process  was  aeryed  upon  this  plaintiff  in  that  suit ;  it 
appears  she  had  no  knowledge  of  it,  and  authorized  no 
appearance  in  it. 

'  Her  subsequent  attempt  by  a  suit  in  the  courts  of  Indiana, 
to  set  that  judgment  aside  for  fraud,  has  no  bearing  upon  this 
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question.  Though  she  succeeded  at  the  trial,  and  obtained 
the  decree  upon  the  ground,  that  he  had  obtained  a  di  /orce 
upon  the  indispensable  fact  that  he  was  a  bona  jide  resident 
of  that  State,  when  in  truth  he  was  not,  but  then  resided 
in  this  State,  this  judgment  was  set  aside  upon  appeal,  for 
the  reason  that  the  party  was  confined  by  statute  to  a  motion 
for  a  new  trial  in  a  court  of  law,  and  must  comply  with  the 
proyisions  of  their  statute  on  that  subject. 

It  thus  appears  that  this  defendant  obtained  this  judgment 
in  Indiana  by  fraud.  By  fraud  upon  the  laws  of  that  State 
as  well  as  of  this.  The  statutes  of  that  State  require  that  a 
party  in  such  case,  in  order  .to  be  entitled  to  this  relief, 
should  be  ^^  at  the  time  a  honafide  resident  of  the  county  in 
which  the  petition  is  filed."    (Act  of  1852,  §  6.) 

The  obvious  reason  why  he  went  to  that  State  was,  because 
he  had  condoned  the  offence,  and  in  answer  to  a  suit  here,  it 
would  have  been  proved.  It  was  equally  an  answer  in  Indi- 
ana ;  hence  the  necessity  of  obtaining  the  judgment  without 
any  notice  to  the  wife. 

It  is  impossible  to  sustain  this  Indiana  judgment,  without 
coming  in  conflict  with  every  decision  of  our  own  courts 
touching  this  question.  {Kerr  v.  KerT^  41  N.  T.,  272,  and 
cases  there  cited.) 

A  contract  of  marriage,  regarded  in  this  State  as  a  solemn 
obligation,  is  a  mere  farce  if  it  can  thus  be  dissolved. 

The  dissatisfied  party  need  only  take  the  cars  for  another 
State,  and  upon  alighting  there  may  at  once  institute  proceed- 
ings for  divorce.  Besidence  for  no  particular  time  seems  then 
to  have  been  required  in  Indiana,  only  a  "  honafide  residence." 

It  is  almost  necessarily  an  expwrte  proceeding,  where  the 
other  party,  as  here,  resides  in  New  York.  In  such  case  the 
statute  of  Indiana  requires  notice  of  the  petition  to  be  published, 
once  a  week  for  three  weeks  "  in  some  weekly  paper  of  general 
circulation,  printed  and  published  in  such  county ;  or,  if  there 
be  no  such  paper,  then  in  the  one  printed  and  published  in 
this  State,  nearest  to  the  county  seat  of  such  county."  (Act 
of  1852,  §  11,  Laws  of  Indiana.) 
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There  is  no  probability  that  such  a  notice  would  reach  the 
opposite  party. 

The  State  might  as  well  have  enacted,  that  a  divorce  might 
there  be  procured  by  a  bona  jide  resident,  without  any  notice 
whatever  to  a  non-resident,  upon  proof  of  the  required  facts. 
Honest  justice  would  be  thus  quite  as  well  attained. 

Is  the  record  of  this  judgment  conclusive  upon  the  courts 
of  this  State  ? 

It  is  the  settled  doctrine  of  this  State,  that  such  record  is 
not  conclusive  as  to  the  question  of  jurisdiction. 

It  is  not  conclusive  even  though  it  states  facts,  which  give 
the  court  jurisdiction ;  but  these  alleged  facts  may  be  shown 
to  be  untrue.  {MUls  v.  Duryee,  2  Am.  Lead.  Cases,  725,  note, 
and  cases  cited  ;  Shvmway  v.  StiUmany  6  Wend.,  447 ;  Star- 
buck  V.  Murray  5  Wend.,  148 ;  Ncyea  v.  Butler^  6  Barb., 
613 ;  Kerr  v.  Kerr,  evfpra.) 

There  are  authorities  in  some  States  against  this  position, 
holding  that  statements  in  a  record  of  a  sister  State  are  con- 
clusive. In  the  United  States  Court,  Mr.  Justice  Cliffoed,  in 
Chrietwxjs  v  MusselZ  (6  Wall.,  290),  said  that  such  judgments 
"  are  open  to  inquiry  as  to  the  jurisdiction  of  the  court  and 
notice  to  the  defendant." 

In  Oheever  v.  WUson  (9  Wall.,  108,  123),  Mr.  Justice 
SwAYNE,  after  stating  that  the  fact,  that  the  petitioner  did 
reside  in  the  county  (in  Indiana)  where  the  petition  was  filed, 
is  expressly  found  by  tHe  decree,  remarked,  "whether  this 
finding  is  conclusive  or  only  prima  facie  sufficient,  is  a  point 
on  which  the  authorities  are  not  in  harmony.  We  do  not 
deem  it  necessary  to  express  any  opinion  upon  the  point." 

In  holding  this  record  void  in  the  courts  of  this  State      ( 
under  the  facts,  it  is  not  intended,  in  any  degree,  to  impair      \ 
the  force  of  the  federal  Constitutional  provision,  '*  that  full 
faith  and  credit  shall  be  given  in  each  State  to  the  public 
acts,  records  and  judicial  proceedings  of  every  other  State." 

That  provision  was  never  intended  to  embrace  a  case  like 
this.  The  Constitution  did  not  mean  to  confer  a  new  power 
or  jurisdiction,  but  simply  to  regulate  the  effect  .of  the. 
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acknowledged  jurisdiction  over  persons  and  things  within 
the  State.  (Story's  Com.  on  Con. ;  MiUs  v.  Dwryee^  2  Am.  L. 
cases,  623,  note.) 

The  necessary  effect  of  sustaining  this  decree  would  be,  to 
allow  any  other  State  substantially  to  make  laws  for  this  State ; 
to  regulate  not  only  onr  domestic  relations  of  husband  and 
wife,  but  almost  every  other  right. 

A  court  has  no  more  authority  to  assume  jurisdiction  over 
a  marriage  contract  than  over  any  other  subject,  without  due  * 
service  of  process  or  the  appearance  of  the  party  defendant. 

Had  the  husband  instituted  his  suit  for  divorce  in  this  State, 
instead  of  Indiana,  he  could  net  have  obtained  a  decree  there- 
for upon  the  facts  found  in  Indiana.  Here  he  must  state, 
under  oath,  that  he  has  not  voluntarily  cohabited  with  the 
defendant  since  the  discovery  of  the  adulfery.  In  that  State 
it  is  made  matter  of  defence,  but  the  plaintiff  is  not  required 
to  make  oath  in  regard  to  it. 

For  the  reason,  therefore,  that  the  court  in  Indiana  had  no 
jurisdiction  of  the  subject  of  the  action,  as  the  plaintiff  in 
that  action  was,  in  fact,  a  resident  of  this  State  at  the  time 
he  claimed  to  have  resided  there,  and  went  to  Indiana  only 
to  obtain  this  decree,  and  the  defendant  therein,  was  during 
all  the  time  a  resident  of  this  State,  was  never  served  with 
process  or  appeared  in  that  action,  the  decree  therein  cannot 
be  enforced  here,  but  must  be  held  void.  This  decision  may 
operate  harshly  upon  innocent  parties,  but  it  cannot  affect 
the  rule  of  law. 

Judgment  affirmed,  with  costs. 

All  concur. 


Samuel  R.   Childs,  Appellant,  v.  Ezekibl  S.   Smith, 

Respondent. 

plaintiff  sold  and  conveyed  certain  real  estate  to  defendant;  a  part  pay- 
ment was  agreed  to  be  made  in  cash,  when  a  certain  contemplated  ccMrpo- 
ration  should  be  formed. — HM,  that  the  organization  of  the  oorporation 
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was  not  the  event  which  fixed  the  fitct  of  the  indebtedness,  but  it  only 
marked  the  time,  when  the  payment  of  such  indebtedness  might  be 
exacted,  and  that  such  corporation  was  formed,  in  the  contemplation  of  the 
contract,  when  such  acts  were  done  among  the  associates  as  would  form 
and  set  on  foot,  in  practical  existence,  a  body  in  which  they  would  have» 
rights,  and  to  which  they  would  owe  obligations,  although  no  statutory 
organization  had  been  perfected. 

(Submitted  May  80th,  1871 ;  decided  September  2d,  1871.) 

Appeal  from  the  judgment  of  the  late  General  Term  of  the 
Snpreme  Court  in  the  fonrth  judicial  district,  reversing  a 
judgment  entered  in  Saratoga  county  upon  report  of  referee 
in  fevor  of  plaintiflF,  and  granting  a  new  trial. 

In  April,  1867,  plaintiff  was  the  owner  of  150  acres  of 
land  situated  about  two  miles  east  of  Saratoga  Springs,  upon 
which  were  two  mortgages  for  about  $10,000  in  the  aggre- 
gate. Vlftj  acres  of  the  farm  were  thought  valuable  for  the 
manufacture  of  brick  and  peat.  On  the  18th  April,  1867, 
plaintiff  conveyed  the  farm  to  defendant  subject  to  the  encum- 
brances, upon  a  parol  agreement  of  sale  for  $20,000,  by  which 
defendant  was  to  assume  and  pay  the  two  mortgages  of 
$10,000 ;  $2,000  to  be  allowed  for  four  acres  reserved  by 
plaintiff;  $6,000  to  be  deducted  for  one-fourth  interest  in  the 
fifty  acres  of  peat  land  to  be  held  by  plaintiff,  and  $3,000  to  be 
paid  in  cash,  of  which  $1,000  was  to  be  paid  in  a  few  days,  and 
$3,000  when  the  hrick  and  peat  company  sh/mld  he  organized. 
That  company  to  be  formed  was,  to  operate  upon  said  fifty 
acres  with  a  capital  of  $150,000,  of  which  $70,000  was  to  be 
retained  as  working  capital ;  $20,000  was  to  belong  to  plain- 
tiff;  $40,000  to  defendant,  and  $20,000  plaintiff  was  to  take 
when  the  company  was  organized,  and  pay  defendant  thei'efor 
$5,000.  The  contract  was  changed  and  modified  several  times 
as  stated  in  the  opinion.  Defendant  took  possession  of  the  farm 
on  the  delivery  of  the  deed  and  leased  it  for  farming  purposes^ 
reserving  the  fifty  acres.  He  paid  his  $1,000  in  a  note  and 
drafts.  He  immediately  drafted  articles  for  the  organization 
of  a  company,  for  the  aforesaid  purpose  under  the  statute, 
which  were  executed  and  acknowledged  by  tliese  parties ;  and 
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by  Wm.  B.  Laithe^  M?ho  at  once  met  as  a  corporation^  elected 
officers,  defendant  being  present,  adopted  by-laws  proposed 
by  defendant,  all  of  which  proceedings,  were  entered  npon  a 
book  purporting  to  be  a  record  of  the  corporation.  Steps 
were  taken  to  prepare  the  ground  and  procure  a  machine  for 
commencing  the  manufacture.  The  articles  of  incorporation 
were  delivered  to  Mr.  Laithe^  by  direction  of  defendant,  to 
be  filed  with  the  secretary  of  State ;  but  they  were  not  filed 
in  that  office,  nor  any  duplicate,  with  the  county  derk. 
Defendant  neglected  to  pay  the  interest  on  the  said  mortga- 
ges. They  were  foreclosed  in  July,  1867.  After  the  sale  the 
incorporation  was  abandoned. 

Upon  these  facts  the  referee  decided  defendant  was  liable 
for  the  $2,000. 

W.  A.  Beachy  for  appellant,  that  for  all  purposes  of  cor- 
porate business  the  company  was  organized.  {Springsteen 
V.  Sa/mpsonj  82  N.  T.,  703.)  That  corporate  character  of 
company  could  not  be  questioned  by  defendant.  {The  B.  and 
A.  JS.  R.  Co.  V.  Ccm/y  26  N.  Y.,  75  ;  Eaton  v.  Aspinwall^  19 
N.  T.,  119  ;  Doyle  v.  Petroleum  Co.,  44  Barb.,  239  ;  TarheU 
V.  Paiffey  24  111.,  46 ;  Moses  v.  Breling,  31  N.  Y.,  462.) 

J.  H.  Shoudt/j  for  the  respondent,  that  the  contemplated 
corporation  never  had  an  existence  de  jure  or  de  facto. 
{M.  E.  Union  Church  v.  Picket,  19  N.  Y.,  482 ;  Eaton  v. 
AspinwaU,  19  N.  Y.,  119 ;  Bank  of  Toledo  v.  International 
Bank,  21  N.  Y.,  542 ;  B.  and  A.  JR.  R.  Co.  v.  Ca/ry,  26  N. 
Y.,  75.)  That  defendant  is  not  estopped  from  denying  incor- 
poration. (  Wetland  Canal  Co.y.  Halhaway,  8  Wend.,  480 ; 
Burt  V.  Fa/rrar,  24  Barb.,  518  ;  Emgman  v.  Sparrow,  1  N. 
Y.,  242 ;  Froet  v.  Koon,  30  N.  Y.,  428 ;  Shofpley  v.  AJtiboU, 
42  N.  Y,  443.) 

FoLOEB,  J.  The  contract  between  the  parties,  as  it  stood 
at  the  commencement  of  this  action,  was  not  formed  at  once, 
but  was  the  result  of  several  changes  and  modifications.    In 
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the  firBt  iuBtance  (if  we  take  the  testimony  on  which  the 
learned  referee  seems  to  have  relied),  the  plaintiff  agreed  to 
sell  his  farm  of  150  acres  and  convey  it  to  the  defendant,  for 
the  consideration  of  $20,000.  The  consideration  was  to  be 
paid ;  by  the  defendant  assuming  two  mortgages  upon  the 
premises,  which,  with  accraed  interest,  were  called  $10,000 ; 
by  an  exception  to  the  plaintiff  from  the  premises  conveyed 
of  fonr  acres,  called  $2,000 ;  by  cash  $3,000,  to  be  paid  to  plain- 
tiff by  defendant ;  and  by  one  quarter  interest  in  a  company 
to  be  formed  to  work  the  clay  and  peat  in  fifty  acres  of  the 
premises,  called  $5,000;  the  stock  of  the  company  to  be 
$150,000 ;  $70,000  of  which  was  to  be  reserved  as  working 
capital,  and  $80,000  to  be  allotted  to  the  parties ;  one  quarter 
to  the  plaintiff  as  part  of  the  consideration  of  his  conveyance, 
two  quarters  to  the  defendant,  >vithout  payment  from  him,  and 
another  quarter  to  the  plaintiff,  for  which  he  was  to  pay  the 
defendant  $5,000  on  the  organization  of  the  company. 

It  will  be  seen  that,  by  this  agreement,  the  defendant 
obtained  the  title  to  the  whole  farm,  save  the  four  acres 
reserved,  upon  assuming  the  payment  of  the  mortgages  and 
interest,  and  paying  $3,000  in  cash,  and  that,  practically,  he 
at  once  resold  to  the  plaintiff  a  quarter  of  fifty  acres  for 
$5,000.  All  that  the  plaintiff  gained,  was  the  freeing  of  the 
fbur  acres  from  the  lien  of  the  mortgages,  the  $3,000  in  cash, 
and  the  securing  of  an  associate  in  a  company  to  work  the 
clay  and  peat  in  the  fifty  acres,  and  for  this  he  was  to  pay 
$5,000  in  cash.  And  it  is  important  to  observe,  that  here  was 
an.  absolute  and  unconditional  agreement  on  the  part  of  the 
defendant,  to  pay  the  whole  of  the  $3,000  upon  the  delivery 
of  the  conveyance. 

The  first  modification  of  the  contract,  was  as  to  the  time  of 
payment  of  the  $3,000  by  the  defendant.  He  was  not  thereby 
released  from  his  obligation  to  pay  it,  but  the  time  when  he 
was  to  pay  was  changed.  One  thousand  dollars  was  to  be  paid 
in  a  few  days  after  the  delivery  of  the  conveyance,  and  $2,000 
when  the  company  should  be  organized.  Manifestly,  the 
organization  of  a  company,  was  not  a  condition  precedent  to 
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liis  being  obligated  to  pay.  But  that  expreseion  was  used,  as 
a  convenient  designation  of  a  time  when  his  obligation, 
already  iiilly  incurred  and  existing,  should  become  matured 
and  enforceable  against  him. 

If  the  parties  meant  such  an  organization  as  would  create  a 
corporation  de  jure^  which  could  successfully  maintain  itself 
against  an  inquiry  on  the  part  of  the  State,  then  it  is  evident 
that  the  time  had  not,  at  the  commencement  of  this  action, 
arrived,  at  which  the  $2,000  became  due  and  payable.  For 
the  parties  had  neglected  to  file  certificates  of  association,  in 
accordance  with  law.    (Laws  of  1848,  chap.  40.) 

£ut  the  obligation,  at  some  time,  to  pay  the  sum  of 
$2,000,  did  not  rest  upon  the  organization  of  the  corpora- 
tion either  de  jure  or  de  facto.  The  consideration  of  the 
promise  to  pay  that  sum,  was  the  conveyance  by  the  plaintiff 
to  the  defendant  of  certain  real  estate.  The  conveyance  the 
plaintiff  had  made  and  delivered.  He  had  parted  with  his 
property  and  had  become  entitled  to  his  compensation  therefor, 
at  some  time.  And  the  organization  of  a  corporation,  was  not 
the  event  which  should  fix  the  fact  of  the  indebtedness  of  the 
defendant  to  the  plaintiff,  but  only  mark  the  time  when  a 
solution  of  that  indebtedness  might  be  exacted.  The  convey- 
ance made  and  delivered,  the  defendant  owed  to  the  plaintiff 
$3,000 ;  $1,000  thereof  was  payable  in  a  few  days  thereafter, 
and  $2,000  thereof  could  be  lawfully  demanded  when  the 
company  was  organized. 

It  seems,  then,  too  strict  and  technical  to  hold,  that  the  par- 
ties meant  that  the  time  of  payment  would  not  arrive,  until 
there  should  be  an  organization  so  exactly  in  accordance  with 
the  statute,  as  that  it  would  successfully  meet  any  scrutiny 
into  its  right,  which  the  sovereign  power  could  institute.  It 
is  rather  to  be  held,  that  they  meant  such  acts  and  domgs 
among  the  associates,  as  should  form  and  set  on  toot,  in  practi- 
cal existence,  a  body  in  which  they  should  have  rights,  and  to 
which  they  would  owe  obligation,  and  through  which  they 
should  possess  rights  against,  and  incur  obligations  to,  each 
other. 
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Thifl  they  did.  They  signed  certificate  of  iucorporation ; 
they  adopted  by-laws ;  they  elected  officers ;  they  had,  as  a 
corporation,  a  place  of  business.  The  basis  on  which  the  com- 
pany should  become  the  owner  of  the  real  estate  was  agreed 
upon,  and  the  amount  of  stock  which  each  associate  was  to 
take  was  agreed  upon. 

In  our  opinion,  here  was  an  organization  of  the  company 
sufficient  to  meet  the  meaning  of  the  parties,  and  to  make 
payable  the  $2,000  agreed  to  be  paid  by  the  defendant. 

And  here  there  came  in  another  modification  of  the  con- 
tract. By  it,  the  fifty  acres  of  clay  and  peat  land,  was  by  the 
defendant,  to  be  conveyed  to  the  company  subject  to  the  two 
mortgages.  Thus,  the  defendant  would  have  the  clear  title  to 
the  whole  farm,  save  the  four  acres  reserved  to  the  plaintiff,  and 
the  fifty  acres  to  be  conveyed  to  the  company,  and  paying  the 
plaintiff  $8,000,  and  receiving  from  him  $5,000  for  one  quarter 
of  the  stock,  would  also  have  made  a  gain  of  $2,000  in  money. 
But  as  this  would  have  been  unconscionable,  the  further  modi- 
fication was  also  made^  that  the  defendant  should  also  convey, 
without  price  to  the  company,  the  timber  and  lumber  already 
prepared  for  use,  and  the  right  to  use  a  certain  patent  brick 
machine ;  and  the  distribution  of  the  $80,000  of  stock 
was  changed  so  that  the  plaintiff  should  receive  but  the 
one  quarter,  which  formed  a  part  of  the  consideration  of 
his  conveyance.  The  defendant  should  receive  the  two  quar- 
ters, but  one  of  them  should  be  held,  used,  or  sold  for  the 
benefit  of  the  company,  and  he  should  pay  into  the  treasury 
of  the  company  $5,000.  The  quarter  which  was  to  be  taken 
by  the  plaintiff,  and  for  which  he  was  to  pay  $5,000,  was  to 
be  issued  to  one  Laithe,  an  associate  in  the  company,  for 
which  he  was  to  pay  into  the  treasury  $5,000. 

Thus  the  defendant  would  retain  his  dear  title  to  two-thirds 
of  the  farm,  and  hold  one-fourth  of  the  $80,000  of  stock  upon 
paying  the  plaintiff  $3,000,  and  giving  to  the  company  $5,000, 
and  the  personal  property  above  mentioned.  The  testimony  of 
the  defendant  is,  that  the  ferm  was  worth  from  seventy-five  dol- 
lars to  eighty  dollars,  per  acre,  which  would  make  the  two- 
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thirds  worth  $7,500.    This  does  not  seem  an  unreasonable 
arrangement  for  the  parties  to  make. 

Now  the  referee  has  found  in  these  terms :  "  that  the  $20,000 
of  stock,  which  by  said  agreement  was  to  be  taken  by  the 
plaintiff,  and  $5,000  paid  therefor,  was  by  the  arrangement 
of  the  parties,  assumed  and  taken  by  the  said  Wm.  B.  Laithe." 
Which  finding,  we,  in  the  light  of  the  testimony  on  which  it 
is  based,  construe  to  mean  that  this  associate,  Laithe,  was  to 
take  the  one-fourth  of  the  stock,  and  pay  for  it  the  $5,000, 
which  the  plaintiff  had  agreed  to  pay ;  and  that  thus  the 
plaintiff  was  relieved  from  his  obligation  to  pay  that  sum  to 
the  defendant.  It  is  to  be  observed  that  the  arrangement 
was  made  by  the  parties,  the  defendant,  of  course,  being  one, 
and  assenting  thereto.  It  is  not  to  be  inferred  that  this 
assent  was  merely  that  Laithe,  the  associate,  who  took  the 
fourth  of  the  stock  off  the  hands  of  the  plaintiff,  was  to  pay 
the  plaintiff,  and  the  plaintiff  stiU  be  liable  to  the  defendant 
therefor.  The  paper  in  the  handwriting  of  the  defendant 
which  expresses  the  arrangement,  shows  how  Laithe  was  to 
pay  for  the  fourth  part.  He  was  to  pay  $5,000  into  the  trea- 
sury of  the  company,  not  to  the  plaintiff.  It  is  not  supposable 
that  he  was  also  to  pay  another  $5,000  to  the  plaintiff.  It  is 
apparent,  that  with  the  concurrence  of  the  defendant,  Laithe 
took  the  place  of  the  plaintiff,  as  the  subscriber  for  the  fourth 
part  of  the  stock,  and  was  to  pay  the  price  thereof*  into  the 
treasury.  By  this  arrangement  the  plaintiff  was  discharged 
from  his  liability,  to  pay  to  the  defendant  $5,000  upon  the 
organization  of  the  company.  But  the  liability  of  the  defend- 
ant to  pay  the  plaintiff  the  $2,000  still  existed ;  and  as 
we  have  stated,  was  matured  and  enforceable.  It  follows, 
then,  that  the  plaintiff  had  a  right  of  action  therefor,  against 
the  defendant,  and  that  the  learned  referee  did  not  err  in 
rendering  judgment  in  his  favor. 

Upon  the  points  of  the  respondent,  appear  several  objec- 
tions to  the  rulings  of  the  learned  referee,  in  the  receiving 
and  rejecting  of  evidence.  Proof  of  the  acts  of  the  parties 
toward  the  legal  organization  of  a  company,  was  properly 
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received.  They  were  fiswts  in  the  case.  They  did  not  show 
a  fall  compliance  with  the  statate,  nor  establish  that  a 
corporation  was  duly  formed.  But  in  the  view  we  take  of 
the  case,  they  did  show  so  much  done  between  the  parties, 
as  made  due  and  payable  within  their  intent,  the  money 
agreed  by  the  defendant  to  be  paid  to  the  plaintiff.  The 
acceptances  of  the  defendant  and  the  two  letters  from  him 
were  properly  received.  They  were  acts  and  admissions  per- 
tinent to  the  issue,  and  tending  to  establish  the  fact  of  the 
contract  having  been  made  as  claimed  by  the  plaintiff. 
The  memorandum,  claimed  to  be  a  statement  of  the  con- 
tract, was  properly  received.  It  was  proved  to  have  been  the 
result  of  the  negotiations  between  the  plaintiff  and  the  wit- 
ness, Wm.  F.  Smith,  and  testimony  was  given,  tending  to 
show  that  it  had  been  exhibited  to  the  defendant  as  such,  and 
that  it  was  accepted  by  the  defendant,  as  containing  the  details 
of  the  contract  between  him  and  the  plaintiff. 

The  defendant  offered  to  prove  by  the  witness,  Wm.  F. 
Smith,  that  when  this  memorandum  was  first  shown  to  him, 
immediately  after  it  was  made,  he  declined  to  adopt  it  as  his 
act,  or  to  make  any  contract  on  that  basis.  This  testimony  the 
learned  referee  rejected  as  immaterial.  At  the  time  of  this 
exhibition  of  the  paper  to  the  defendant,  he  was  not  one  of 
the  negotiators.  The  bargain  was  then  pending  between  the 
plaintiff  and  the  witness,  Wm.  F.  Smith.  It  was  not  until 
after  this  that  the  plaintiff  and  the  defendant  began  to  treat 
So  that  any  declaration  by  the  defendant  to  liie  witness,  at 
the  time  of  the  first  exhibition  of  the  paper  to  the  defendant, 
was  not  material.  It  was  no  part  of  the  actings  and  doings 
between  the  parties.  It  was  only  an  expression  of  opinion 
by  the  defendant  to  the  witness,  which  certainly  did  not  affect 
the  plaintiff;  for  it  was  not  shown,  nor  was  it  offered  to  be 
shown,  that  this  declaration  was  communicated  to  or  known 
by  the  plaintiff. 

We  do  not  see  that  the  learned  referee,  made  any  error  in 
the  other  of  his  rulings,  commented  on  by  the  respondent ; 
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certainly  none  which  so  affects  the  merits  of  the  case,  as  to 
require  that  we  should  disturb  his  judgment. 

The  judgment  of  the  General  Term  should  be  reversed, 
and  that  of  the  referee  should  be  affirmed  with  costs,  to  the 
appellant. 

Chubch,  Gh.  J.,  Allen,  Bapallo,  and  Andrews,  JJ., 
concur. 

Judgment  of  General  Term  reversed. 


In  be  The   Peiition  of   Geobgb   Douglass  to   Vacate 

Assessment,  etc. 

The  provision  of  section  seven  of  the  charter  of  the  city  of  New  York  of 
1867  (Sesdon  Laws  of  1857,  chap.  446,  §  7),  prohibiting  the  passing  of,  or 
adoption  of,  certain  resolutions  by  the  common  council,  until  two  days 
after  the  publication  thereof,  in  aU  the  newspapers  employed  by  the  cor> 
poration,  is  mandatory ;  and  an  ordinance  or  resolution,  not  so  published, 
is  void,  and  an  assessment  in  pursuance  thereof  invalid. 

(Argued  May  28d,  1871 ;  decided  September  2d,  1871.) 

Appeal  from  order  of  the  late  General  Term  of  the  first 
jndieial  district,  affirming  order  of  the  Special  Term,  denying 
petition  to  vacate  certain  assessments.  (Beported  below,  58 
Barb.,  174.) 

The  resolution  authorizing  the  work,  was  presented  to  the 
board  of  aldermen  July  2d,  1863,  and  was  referred  to  the 
committee  on  roads.  August  25th,  1863,  the  committee  on 
roads  reported  favorably.  September  15th,  1868,  tBe  report 
and  resolution  were  adopted,  and  directed  to  be  sent  to  the 
board  of  councilmen  for  concurrence.  September  17th,  1863, 
the  resolution  was  received  by  the  board  of  councilmen,  and 
referred  to  the  committee  on  roads  of  that  board.  September 
21st,  1863,  that  committee  reported  favorably.  September 
24th,  1863,  the  resolution  and  report  were  adopted  by  the 
board  of  councilmen,  and  directed  to  be  sent  to  the  mayor  for 
approval.  The  resolution  was  approved  by  the  mayor,  Octo- 
ber 3d,  1863. 
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The  New  York  Herald,  New  York  Tribune,  New  York 
Leader,  and  New  York  DiBpatch,  were  the  papers  employed 
by  the  corporation.  Neither  the  original  resolution,  nor  the 
reports  of  the  committees,  of  either  the  board  of  councilmen 
or  the  board  of  aldermen,  were  ever  published  in  the  Leader 
or  Dispatch.  The  Herald  and  the  Tribune,  published  the 
original  resolution  and  report  of  the  committee  of  the  board 
of  aldermen,  only  once  before  it  passed  the  board  of  aldermen. 
Each  of  these  papers  published  a  notice  of  the  receipt  of  the 
resolution,  by  the  board  of  councilmen  from  the  board  of 
aldermen,  and  but  one  notice  of  the  report  of  the  committee 
on  roads  of  the  board  of  councilmen. 

Between  September  15th,  1863,  the  date  of  the  passage  of 
the  resolution  and  ordinance  by  the  board  of  aldermen,  and 
the  17th  of  September,  1868,  the  date  of  the  receipt  of  \he 
resolution  and  ordinance  by  the  councilmen,  the  ordinance 
was  published  in  the  Tribune  and  Herald,  but  not  in  the 
Leader  and  Dispatch. 

Charles  JE.  Miller^  for  appellant.  Statutes  authorizing 
assessments  must  be  strictly  constraed.  {Sharp  v.  Spioer,  4 
Hill,  76 ;  Sharp  v.  Johnson^  4t  id.,  92 ;  People  v.  Village  of 
Toniers,  39  Barb.,  266,  271.) 

Richard  O^Oorman^  for  the  corporation.  The  statute  is 
directory  only.  (Sedgwick  on  S.  and  0.  Law,  370,  371,  378 ; 
Eegina  v.  Fardham,  11  Adolph.  &  El.,  88 ;  Rex  v.  InhcA. 
^  jB.,  8  B.  &  C,  29,  35 ;  King  y.  Inhab.  of  St.  G.,2Ad.& 
EL,  99 ;  Savage  v.  WcUsh,  26  Ala.,  619 ;  Rex  v.  Justices  of 
Z.,  7  B.  &  C,  6 ;  Striker  v.  KeOey,  7  HiU,  9 ;  People  v.  Sup. 
of  O.y  4  Seld.,  317 ;  Merchant  v.  Langy>oHhy,  6  Hill,  646 ; 
8  Denio,  526 ;  Pond  v.  Negus^  3  Mass.,  230 ;  WHZiains  v. 
S.  Dist.,  21  Pick.,  75 ;  Oale  v.  Mead,  2  Denio,  160 ;  Thomas 
V.  Graft,  20  Barb.,  165 ;  City  of  ZoweU  v.  HaMey,  8  Mete., 
180 ;  People  v.  HoUey,  12  Wend.,  481  \M.amdH.  R.  R.  Co., 
19  id.,  143 ;  PeopU  v.  Cook,  14  Barb.,  559 ;  4  Seld.,  88,  89, 
93 ;  People  v.  Svp.  of  Ulster  Co.,  34  N.  Y.,  268 ;  Barnes  v. 
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Badger^  41  Barb.,  9S.)  A  statute  must  not  be  so  construed 
as  to  work  a  public  mischief.  {People  v.  Lcdmbeer^  5  Denio, 
9  J  1  Serg.  &  Kawle,  106;  McKeen  v.  Ddaney^  6  Oranch, 
82 ;  Bank  of  TJiica  v.  Mersereau^  8  Barb.  Ch.,  677.) 

Ain>BEW8,  J.  The  seventh  section  of  the  act  to  amend  the 
charter  of  the  city  of  New  York,  passed  in  1857  (Laws  of 
1857,  chap.  446),  after  providing  for  the  organization  of  the 
two  boards  of  the  common  council,  proceeds  as  follows : 

^^  All  resolutions  and  reports  of  committees,  which  shall 
recommend  any  specific  improvement  involving  the  appropri- 
ation of  pubUc  money,  or  the  taxing  or  assessing  the  citizens 
of  the  city,  shall  be  published,  immediately  after  the  adjourn- 
ment of  the  board,  under  the  authority  of  the  board,  in  all 
the  newspapers  employed  by  the  corporation,  and  sliall  not  be 
passed  until  after  notice  has  been  published  at  least  two  days." 

The  manifest  design  of  this  provision,  was  to  apprise  the 
tax-payers  of  the  city,  in  the  manner  pointed  out  by  the 
statute,  of  any  contemplated  improvement  involving  expendi- 
ture and  taxation,  before  it  should  be  directed  by  tlie  council, 
that  by  remonstrance  or  suggestion,  the  proposed  action  might 
be  prevrented  or  modified. 

The  prohibition  against  passing  an  ordinance  involving 
expenditure,  until  the  required  publication  should  be  made, 
was  a  limitation  upon  the  power  of  the  common  council. 
There  is  no  room  for  the  suggestion,  that  this  clause  of  the 
section  was  directory.  It  was  plainly  mandatory;  and  a 
compliance  with  it  was  essential  to  the  legal  exercise,  by  the 
corporate  authorities,  of  the  power  to  authorize  and  direct 
local  improvements,  or  to  subject  the  property  of  citizens  to 
assessment  therefor. 

Municipal,  like  private  corporations,  must  act  within  the 
limitations  prescribed  by  the  sovereign  power;  and  they  can- 
not impose  a  charge  upon  the  person  or  property  of  indi- 
viduals, unless  they  proceed  in  the  manner  prescribed  by  law. 
{Stetson  V.  Kempton^  18  Mass.,  272;  Sharp  v.  Spier^  4  Hill, 
76 ;  Smith  on  Statutes,  789.) 
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The  publication  referred  to  in  the  last  clause  of  the  section, 
is  the  publication  first  spoken  of,  viz.,  a  publication  in  all  the 
newspapers  em]5loyed  by  the  corporation.  This  is  the  natural 
construction,  and  it  meets  the  design  of  the  law,  which  was 
not  only  to  provide,  that  notice  should  be  given  by  publication, 
but  to  define  by  a  uniform  rule,  the  nature  and  extent  of  the 
publication  to  be  made. 

If,  therefore,  the  i^olution  recommending  the  improvement 
for  regulating  and  grading  Sixty-fourth  street,  was  not  pub- 
lished, before  it  was  passed  by  the  respective  boards  of  the 
common  council,  in  all  the  newspapers  employed  at  that  time 
by  the  corporation,  the  ordinance  directing  it  was  void,  and 
the  assessment  of  the  plaintiff,  on  account  of  it,  was  unau- 
thorized. 

By  chapter  227  of  the  Laws  of  1863,  the  corporate  authori- 
ties of  the  city  are  prohibited  from  paying,  from  money  raised 
by  tax  or  assessment,  any  sum  for  advertising,  except  for 
advertisements  in  newspapers  authorized  by  the  mayor  and 
comptroller,  and  it  is  made  their  duty,  to  designate  not  less 
than  four  papers  in  which  advertisements  may  be  inserted. 

When  the  proceedings  for  regulating  Sixty-fourth  street 
were  taken,  there  were  four  papers  which  had  been  designated, 
under  the  statute,  for  the  purpose  therein  stated.  The  desig- 
nation was  general  in  terms,  but,  under  it,  the  practice  had 
been,  to  publish  the  separate  proceedings  of  each  board  of  the 
council,  in  two  only  of  such  papers,  and  the  final,  completed 
proceedings  of  the  joint  boards,  in  the  others. 

The  resolution  for  regulating  and  grading  Sixty-fourth 
street  was  published,  before  its  passage,  in  but  two  of  the 
designated  papers*  This  was,  we  think,  in  plain  violation  of 
the  statute. 

The  papers  designated  by  the  mayor  and  comptroller 
became,  by  such  designation,  and  by  actual  employment  of 
them  by  the  council  for  advertising  purposes,  official  papers 
of  the  corporation. 

The  statute  required  publication  of  the  resolution  referred 
to,  in  aU  papers  employed  by  the  corporation. 
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The  extent  to  which  these  papers,  or  any  of  them,  should 
be  employed  by  the  conncil,  is,  in  the  absence  of  any  statntoiy 
role,  in  the  discretion  of  the  corporation ;  bflt,  in  respect  to 
notice  of  proceedings  mentioned  in  the  seventh  section  of  the 
charter  of  1857,  the  statute  prescribed  what  publication  shall 
be  made.  It  was  not  intended,  to  leave  the  matter  to  the 
determination  of  the  common  council  in  each  particular  case. 

The  council  can  determine,  how  many  of  the  papers  desig- 
nated by  the  mayor  and  comptroller,  shall  be  employed  to  do 
the  public  advertising ;  but  the  statute  requires,  that  in  all  of 
these  thus  employed,  resolutions  proposing  specific  improve- 
ments involving  taxation,  shall  be  published,  before  final  action 
upon  them. 

The  conclusion  is,  that  the  grading  of  Sixty-fourth  street, 
was  passed  in  violation  of  law,  and  that  the  assessment  based 
upon  it  was  void.  • 

The  order  of  the  General  Term  should  be  reversed. 

Chuboh,  Ch.  J.,  Allen  J  Folgbb,  and  Bapallo,  J  J.,  concur ; 
Gbovbb  and  Pbokhah,  JJ.,  not  voting. 

Order  reversed. 


Thb  Pboplb  ex  rel.  The  Dunkirk  and  Fbedokia  Railboad 
Company,  Appellants  v.  John  J.  OAssrrY,  Edwabd  Keys 
and  Henby  H.  Abnold,  Assessors  of  the  town  of  Dun- 
kirk, Respondents. 

The  term  ^  lands/'  as  used  in  the  statute  hi  relation  to  assessment  and  taxa- 
tion (1  R.  Sp,  860,  §§  1, 2),  includes  such  an  interest  in  real  estate  as  will 
protect  the  erections  or  affixing,  ahd  possession  of  buildings  and  fixtures 
thereon,  though  unaccompanied  by  the  fee ;  and  such  an  interest,  with 
the  buildings  and  fixtures,  may  be  assessed  to  the  owner  thcreofl 

Railroad  corporations  are  not,  in  the  purview  of  the  tax  laws,  non-resi- 
dents of  any  town,  in  which  they  possess  lands ;  such  lands  are  to  be 
assessed  against  them,  the  same  as  against  inhabitants  of  the  town,  and 
not  as  non-resident  lands. 

(Argued  June  16th,  1871 ;  decided  September  2d,  1871.) 
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Statement  of  case. 


Apfsal  by  the  relator  from  a  judgment  of  the  late  General 
Term  of  the  eighlJi  judicial  district,  affirming  the  assessment 
of  the  respondents  as  assessors  of  the  town  of  Dunkirk.  The 
relator  is  a  body  corporate,  organized  under  and  pursuant 
to  chapter  265,  of  the  Session  Laws  of  1864,  as  amended 
by  chapter  84,  of  the  Session  Laws  of  1866.  The  relator's 
oiganization  was  completed  in  the  month  of  December, 
1865.  By  its  articles  of  association,  it  was  authorized  to, 
and  did,  construct  a  railroad  from  a  point  near  the  depot  of 
the  Erie  railway  company,  in  the  village  of  Dunkirk,  through 
various  public  highways  in  the  towns  of  Dunkirk  and  Pom- 
fret,  to  a  point  near  the  Johnson  House,  in  the  village  of 
Frcdonia.  The  entire  length  of  the  road  is  three  and  a  half 
miles  less  150  feet,  and  is  wholly  within  the  towns  of 
Dunkirk  and  Pomfret.  The  capital  stock  of  the  relator  is 
$76,000,  divided  into  750  shares  of  $100  each.  A  L'ttle  over 
300  of  these  shares  have  been  taken  and  paid  for.  The  cost 
of  constructing  and  putting  the  relator's  street  railroad  in 
operation  was  $34,000.  The  relator's  cars  are  run  by  horses, 
and  not  otherwise. 

The  relator  procured  the  written  consent,  of  all  the  persons 
owning  the  lands  adjoining  the  public  highways,  in  which  its 
road  was  built,  save  one,  who  owned  a  strip  of  land  fronting 
on  the  highway,  about  seventy  rods. 

On  the  thirty-first  day  of  July,  1869,  the  respondents,  as  asses- 
sors of  the  town  of  Dunkirk,  made  an  assessment  against  the 
rdatoTy  ly  name,  for  three  and  one-half  miles  of  track  for  the 
sum  of  $5,000,  and  placed  the  track  in  the  real  estate  column 
of  their  roll  as  real  property.  They  treated  the  track,  in 
making  the  assessment,  as  real  property. 

The  relator,  in  due  form  of  law,  objected  to  the  assessment 
so  made  by  the  assessors  against  it.  The  assessors  refused  to 
alter  or  change  it. 

The  relator  thereupon  sued  out  a  common-law  certiorari,  to 
review  such  decision. 
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Jo/m  Oamsony  for  appellant,  that  track  of  relator's  road 
is  not  land,  within  the  meaning  of  the  tax  laws.  (1  B.  S., 
387,  §  2 ;  People  v.  Board  of  Assessors,  39  N.  T.,  81,  87 ; 
Band  v.  City  of  N,  F.,  2  Sand,  252,  259.)  The  assessors 
had  no  jurisdiction  to  assess  relator  as  a  corporation.  (1  H. 
S.,  389,  §  6 ;  AJhany  and  Schenectady  Railroad  Co,  v.  OAom^ 
12  Barb.,  223 ;  The  People  v.  The  Board  of  Assessors,  39 
N.  Y.,  83.)  The  assessment  should  have  been,  as  "  non-resi- 
dent lands."  (1  K.  S.,  389,  §§  1,  2,  3 ;  New  York  and  Ear- 
lem  Railroad  Co.  v.  Lyon,  16  Barb.,  651,  656 ;  Whitney  v. 
Thomas,  23  N.  Y.,  281,  285 ;  Oswego  Sta/rch  Factory  v. 
DoUoway,  21  N.  Y.,  M9,  455 ;  Western  Transportation. 
Co.  V.  Shm,  19  K  Y.,  408 ;  Camel  v.  The  National  Pro- 
tection Inawrance  Co.,  10  How.,  Pr.  R.,  403 ;  Hutibard  v. 
The  same,  11  How.,  Pr.  B.,  149.) 

A.  J.  Parker,  for  the  respondent.  The  property  was  pro- 
perly assessed  as  lands.  (1  B.  S.,  360,  §§  1,  2  ;  Hoyle  v.  P. 
and  Jf.  R.  R.  Co.,  51  Barb.,  45 ;  Minnesota  Co.  v.  St. 
Paul  Co.,  2  Wallace,  609 ;  32  K  H.,  484 ;  Bedfield  on  BaU- 
ways,  576  ;  M.  and  H.  R.  R.  Co.  v.  Clute,  4  Paige,  384,  393 ; 
Rood  V.  N.  Y.  and  E.  R.  R.,  18  Barb.,  80,  85 ;  Mohawk 
a/nd  Railroad  Co.,  4  Paige,  394;  2  Sanford,  S.  C,  552 ;  The 
People  \.  Boa/rd  of  Assessors,  etc.,  39  N.  Y.,  87;  Craig  y. 
Rochester  City  R.  R.  Co.,  39  N.  Y.,  404 ;  Harrison  v.  Par- 
ker, 6  East,  154 ;  Dyson  v.  Collick,  5  Bam.  &  Aid.,  600 ;  4 
Kent.,  432 ;  Stukes  v.  Nutt,  6  Wend.,  465  ;  Sanders  v.  Wit. 
son,  15  id.,  338 ;  RandaU  v.  CrandaU,  6  Hill,  342 ;  1  John, 
145  ;  6  Wend.,  465  ;  19  Wend.,  507 ;  20  Wend.,  96  ;  Pecfple 
V.  JErie  R.  R.  Co.,  52  Barb.,  105.) 

FoLOBB,  J.  The  property  assessed  in  this  case,  is  the  track 
of  the  relators,  consisting  of  its  stringers,  ties  and  rails.  Thip 
track  is  laid  down  in  the  public  highway,  and  the  relators 
have,  or  claim,  no  interest  in  the  land  of  the  highway,  save  a 
right  to  use  the  same,  for  the  passageof  their  teams,  and  vehi- 
cles, to  and  fro  over  this  track.    This  right  they  claim,  and 
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doubtless  have.  And  it  includes  a  right  to  the  constant  and 
exclusive,  and  for  the  extent  of  their  chartered  existence,  the 
lasting  use  of  the  soil,  for  the  support  of  their  track.  It  is 
an  easement.  (  Williams  v.  JPT,  Y,  Central  R,  R.  Co.^  16  N. 
Y.,  97-109 ;  Graig  v.  R.  cmd  B.  R.  R.  Co.,  39  N.  T.,  404.) 
And  this  is  an  interest  in  the  land  over  which  it  is  enjoyed. 
(Washburn  on  Easements,  6.)  It  gives  them  the  right  of  the 
exclusive  possession,  as  from  time  to  time  they  shall  need  to 
use  any  part  of  it. 

By  the  statutes  in  relation  to  assessment  and  taxation 
(1  R.  S.,  360,  §§1,  2),  "all  lands  *  *  *  within  this  State, 
whether  owned  by  individuals  or  by  corporations,  shall  be 
liable  to  taxation  *  *  *."  "The  term  *land'  *  *  *  shall 
be  construed  to  include  the  land  itself,  and  all  buildings,  and 
aU  other  articles  erected  upon  or  affixed  to  the  same  *  *  * ; 
and  the  terms  'real  estate'  and  ^real  property'  *  *  *  shall 
be  construed  as  having  the  same  meaning  as  the  term  Hand' 
thus  defined." 

By  force  of  these  provisions,  the  track  of  the  relators,  con- 
sisting of  stringers,  ties,  and  rails,  affixed  to  the  land ;  is  for 
the  purpose  of  assessment,  and  taxation,  land,  real  estate,  real 
property.  And  it  is  liable  to  taxation.  To  some  name,  or  in 
some  way,  it  should  be  assessed.  This  does  not  seem  to  be 
seriously  disputed  by  the  relators.  But  they  suggest,  that  if 
the  assessors  did  their  duty,  which  is  always  to  be  presumed, 
then  they  assessed,  to  the  owners  of  the  fee  in  the  land,  over 
which  the  highway  and  the  railway  run,  the  land  to  the  center 
of  the  highway,  and  must  be  presumed  to  have  assessed  to  them, 
the  land  at  a  valuation  affected,  and  increased  by  the  value  of 
the  fixtures,  which  make  the  track  of  the  relators.  We  do  not 
think  that  such  a  presumption  can  be  entertained.  The  &cts 
of  the  case  are  too  patent  and  well  known,  to  permit  the  pre- 
sumption, that  the  track  was  considered  as  belonging  to  the 
owner  of  the  fee,  which  is  little  more  than  a  reversion,  con- 
tingent if  at  any  time  in  the  future,  the  different  rights  of  way 
over  the  land  shall  cease. 

SiCKELS — ^VoL.  L         7 
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We  are  not  inclined  to  give  to  the  terms  of  the  statute,  a 
construction  so  narrow  as  that  required  by  the  position  of  the 
relators.  That  would  be  to  hold,  that  buildings  and  fixtures 
are  not  included  in  the  term  ^^  land,"  except  as  inseparable,  in 
the  consideration  of  the  ownership  thereof,  from  the  owner- 
ship of  ^he  fee ;  and  that  no  right  or  interest  in  land,  less  than 
the  fee  thereof,  would,  for  the  purpose  of  assessment,  be 
deemed  to  fall  within  the  meaning  of  ^'  land,''  as  set  forth  in 
the  statute.  The  statute  means,  for  its  purpose,  to  make  two 
general  divisions  of  property ;  one  all  lands,  another  all  per- 
sonal estates ;  and  then,  to  be  more  definite,  it  declares,  that 
by  land,  is  meant  the  eartli  itself,  and  also  all  buildings  and 
all  other  articles  erected  upon  or  affixed  to  the  same.  We  do 
not  think  that,  when  buildings  or  other  articles  are  erected 
upon  or  affixed  to  the  earth,  they  are  not,  in  the  view  of  the 
statute,  land,  unless  held  and  owned  in  connection  with  the 
ownership  of  a  fee  in  the  soil.  We  are  of  the  opinion,  that 
the  statute  means  that  such  an  interest  in  real  estate,  as  will 
protect  the  erection,  or  affixing  thereon,  and  the  possession  ot 
buildings  and  fixtures,  will  bring  those  buildings,  and  fixtures 
within  the  term  "  lands,"  and  hold  them  to  assessment  as  the 
lands,  of  whomsoever  has  that  interest  in  the  real  estate,  and 
owns  and  possesses  the  buildings  and  fixtures.  The  defend 
ants  were  right  then,  in  considering  the  track  of  the  relators 
as  land,  and  liable  to  assessment  as  such.  (See  2%e  People  v. 
Beardslej/y  52  Barb.,  105,  since,  [September,  1869],  affirmed 
in  this  court.) 

Another  serious  question  raised  by  the  relators  is,  whether 
the  assessors  were  correct,  in  the  mode  of  assessment  adopted 
by  them.  It  does  not  appear  upon  the  papers  as  clearly  as  it 
might,  what  this  mode  was.  But  we  think  that  so  much  is  to 
be  gathered  from  them,  as  to  show  that  the  track  of  the  rela 
tors,  was  assessed  against  the  company  by  its  corporate  qame, 
and  as  would  be  the  lands  of  a  resident  of  the  town.  The 
return  of  the  defendants  to  the  writ  of  certiorari  says  that 
they  "  assessed  the  Dunkirk,  and  Fredonia  Bailroad  Company 
for  three  and  one-half  miles  of  track,  etc.,  the  sum  of  $5,000, 
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and  placed  the  same  in  the  real  estate  column  of  their  asBess- 
ment  roll  as  real  eatate.''  And  this  phrase  of  ^'  assessing 
against  the  said  company,''  is  several  times  repeated  in  the 
retnm.  And  at  the  condosion  of  the  retnm  it  is  stated^  that 
*^  the  only  question  presented,  is  whether  the  assessors  were 
justified,  in  assessing  the  Dunkirk  and  Fredonia  Baibroad 
Company,  *  *  *  in  the  manner  above  stated."  It  is  to  be 
inferred,  that  the  name  of  the  relators  was  entered  upon  the 
assessment  roll ;  and  that  the  assessment  of  their  track  was 
made  against  them,  as  if  they  were  residents  of  the  town. 
That  they  were  residents  of  the  town,  and  that  their  track  was 
land  of  a  resident,  is  denied  by  them ;  and  it  is  claimed,  that 
the  assessors  erred  in  not  assessing  it  as  non-resident  lands. 

The  question  then,  is,  where  is  the  residence  of  a  corpo- 
ration formed  under  the  general  railroad  law,  for  the  purpose 
of  the  assessment  of  its  real  estate  ?  Or  is  it  to  be  predicated 
of  it,  that  it  has,  or  that  it  needs  to  have,  for  such  purpose,  any 
residence  ?  There  is  nothing  in  that  law,  requiring  from  it  a 
designation  of  the  town  or  county,  where  its  operations  are  to 
be  carried  on,  as  is  the  case  in  the  general  law  for  the  forma- 
tion of  manufacturing  companies.  (Laws  of  1848,  chap.  40.) 
It  would,  indeed,  be  impracticable  to  obey  such  a  requirement, 
from  the  very  nature  of  the  operations  of  a  railroad  company. 
Hence,  the  case  of  Omoego  Starch  Factory  v.  Dottovmi  (21 
N.  Y.,  449),  cited  by  the  relator,  is  not  decisive  of  the  ques- 
tion above  stated.  For  that  case  turned  upon  the  £Gtct,  that 
as  required  by  law,  a  principal  place  of  business  was  named 
in  the  plaintiff's  certificate  of  incorporation.  And  the  same,- 
in  effect,  is  to  be  said  as  to  Western  Transportation  Oompa/m/ 
V.  ScAeu  (19  N.  Y.,  408).  And  it  is  further  to  be  observed, 
that  in  those  cases,  the  assessment  complained  of  was  upon 
the  personalty  of  the  plaintiffs.  In  Conroe  v.  The  Nat.  Pro. 
Ins.  Co.  (10  How.  Pr.  Eep.,  403),  and  in  JIvibard  v.  The 
Same  (11  id.,  149),  cited  by  the  relator,  it  was  •  held,  for  the 
purposes  of  determining  the  place  of  trial  of  an  action,  that 
the  place  of  general  business  of  a  corporation  was  its  place 
of  residence.    Though  it  is  to  be  observed,  that  the  charter 
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of  the  defendant  in  those  cases,  designated  the  place  for  carry- 
ing on  its  business.  (11  How.  Pr.  Sep.,  161.)  But  the 
inquiry  is  not  touched  by  this.  The  law  in  relation  to  the 
assessment  and  collection  of  taxes,  may  be  considered  as  prac- 
tically a  code  by  itself.  The  Eevised  Statutes  (vol.  1,  p.  414, 
§  1)  enact,  that  aU  moneyed^  or  stock  corporations  deriving  an 
income^  or  profit  from  their  capital,  or  otherwise,  shall  be  liable 
to  taxation  in  the  manner  thereinafter  prescribed.  It  is  then 
(§  2)  provided  that  an  officer  of  the  corporation,  shall  yearly 
deliver  to  the  assessors  of  the  tovm^  or  ward  in  which  such 
company  is  liable  to  be  taxedy  a  written  statement,  among  other 
things,  of  the  real  estate  owned  by  such  corporation,  and  the 
towns  or  wards  in  which  it  is  situated,  and  the  sums  actually 
paid  therefor.  It  is  also  provided  (id.,  p.  416,  §  6,  as  amended, 
Laws,  1863,  chap.  664),  that  the  assessors  {i.  e.,  the  assessors 
of  stich  totm)  shall  enter  the  name  of  all  such  incorporated 
companies  upon  their  assessment  roUs^  with  the  quantity  of 
real  estate  owned  by  them*  and  the  actual  value  thereof. 

These  provisions  of  law  are  applicable  to  railroad  corpora- 
tions.   The  legislature  has  recognized  them  as  so  applying. 

By  chapter  636  of  Laws  of  1867,  §  6,  it  declared,  that  the 
same  should  not  thereafter  apply  to  such  corporations.  But 
the  next  year  (chapter  110,  Laws  of  1868),  this  section  six,  of 
chapter  636,  of  Laws  of  1867,  was  repealed,  and  those  provi- 
sions of  the  Bevised  Statutes,  were  again  applicable  to  such 
corporations. 

Where  then  is  a  railroad  corporation  ^'  liable  to  be  taxed^^  as 
provided  in  section  second  above  referred  to  ?  That  section 
refers  us  to  the  sixth  section  of  the  second  title  of  chapter 
thirteen  of  the  Revised  Statutes  (1  R  S.,  p.  389,  §  6),  and 
declares,  that  they  are  liable  to  be  taxed  according  to  its  pro- 
visions. 

Making  that  reference,  we  find  that  the  real  estate  of  all 
incorporated  companies,  liable  to  taxation,  ^'  shall  be  assessed 
in  the  town  or  ward  in  which  the  same  shall  lie^^^  in  the  same 
manner  as  the  real  estate  of  individuals.  The  real  estate  of 
ipdividuals,  however,  is  to  be  assessed  as  that  of  a  resident  or 
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of  a  non-resideDt,  as  may  be  the  particular  condition,  in  that 
regard  of  each  individual. 

And  yet  this  is  not  controlling.  For  though  there  is  this 
general  provision,  that  the  real  estate  of  corporations  shall  be 
assessed  m  the  town,  or  ward  in  which  the  same  shall  lie,  in 
the  same  manner  as  the  real  estate  of  individuals ;  we  have 
seen  that  there  is  also,  the  particular  provision  above  referred 
to  (1  R  S.,  415,  §  6),  that  the  assessors  shall  enter  on  their 
assessment  rolls,  the  name  of  each  incorporated  company  in 
their  respective  towns  or  wards,  liable  to  taxation  on  its  capi- 
tal or  otherwise.  The  result  of  these  provisions  read  together, 
as  they  must  be,  is  that  the  real  estate  of  corporations,  is  to 
be  assessed  in  the  town,  or  ward  in  which  it  lies.  This  makes 
the  corporation  liable  to  taxation  in  that  town  or  ward ;  for, 
though  not  liable  to  taxation  on  its  capital,  it  is  liable  ^^othsr- 
wieeP  Then  comes  in  the  specific  direction  to  the  assessors 
(sub.,  1,  §  6,  p.  415, 1  E.  S.),  to  insert  in  the  first  column 
of  their  assessment  rolls,  the  name  of  each  incorporated  com- 
pany in  their  respective  towns  or  wards  thus  liable  to  taxation; 
in  the  second  column,  the  quantity  of  real  estate  owned  by 
such  company,  situated  within  their  town  or  ward ;  and  in 
the  third  column  the  actual  value  thereof. 

It  is  evident  firom  these  enactments,  that  these  corporations 
are  not  in  the  purview  of  the  tax  laws,  deemed  to  be  non- 
residents of  any  town  in  which  they  possess  real  estate,  or  to 
be  treated  as  such. 

In  general,  the  real  estate  owned  by  them,  is  to  ]>e  assessed 
in  the  same  manner  as  the  real  estate  of  individuals.  (1  K.  S., 
p.  389,  §  6.)  And,  in  particular,  they  are  to  be  assessed  for 
their  real  estate  in  each  town  in  which  it  lies,  by  the  entry 
of  their  name,  the  amount  of  the  real  estate,  and  its  value 
upon  the  assessment  rolls,  in  the  same  manner  as  ^ould  be 
done  with  an  inhabitant  of  the  town.  (See  Mohanjok  and 
Hudson  a,  H,  Co.  v.  CltUey  4  Paige,  884 ;  and  see  Sherwood 
V.  8.andW.  R.  B.  Co.,  15  Barb.,  650.) 

And  the  current  of  legislation  has  continued  in  the  same 
course.    Thus,  by  chapter  694,  of  Laws  of  1867,  the  town 
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assessors  are  required,  to  apportion  the  valuation  of  the  pro- 
perty of  ^^  every  railroad  company,  as  appears  on  their  assess- 
ment list,"  among  the  several  school  districts  in  the  town  ; 
and  the  amount  apportioned  to  each  district,  shall  be  the 
valuation  on  which  all  taxes  ^^  against  said  companies,"  shall 
be  levied.  Thus,  by  chapter  907  of  the  Laws  of  1869,  section 
10,  it  is  provided,  that  no  municipal  corporation  shall  aid  in 
building  a  railroad,  which  will  compete  with  one  already  in 
operation,  through  that  municipality,  unless  the  one  already 
built,  shall  appear  by  its  name  on  the  assessment  roU  specified 
in  the  act. '  And  the  same  provision  is  repeated  in  a  similar 
act  of  1871  (chapter  925,  §  10,  Laws  of  1871). 

Thus,  by  chapter  506,  of  the  Laws  of  1870,  it  is  provided, 
that  the  clerk  of  the  board  of  supervisors,  (save  in  New  York 
and  Kings)  shall  deliver  to  the  county  clerk,  a  statement  show- 
ing the  title  {i,  e.  the  corporate  name)  of  all  railroad  corpora- 
tions in  the  county,  as  appears  on  the  last  assessment  rolls, 
and  the  valuation  of  their  real,  and  personal  property. 

Some  of  these  enactments  are  subsequent  to  the  origin  of 
the  cause  of  litigation  in  this  case.  But  they  are  cited,  to 
show  that  the  legislative  understanding  has  been,  that  the 
names  of  railroad  corporations  do,  as  a  usual  thing,  appear 
upon  the  assessment  rolls  of  the  several  towns  in  which  they 
own  real  estate ;  and  that  so  appearing,  that  real  estate  must 
be  assessed  against  them,  the  same  as  against  inhabitants  of 
the  town,  and  not  as  the  lands  of  non-residents.  Aiid  from 
all  this  is  to  be  deduced,  that  so  far  as  the  assessment  and 
collection  of  taxes  against  the  real  estate  of  railroad  corpora- 
tions is  concerned,  they  are  not  to  be  deemed  residents  of  any 
particular  place. 

And  that  a  railroad  corporation  is  to  be  treated  as  std-generie 
in  this  matter,  is  further  apparent,  from  the  fact  that  the  gene- 
ral provisions  of  law,  for  the  assessment  of  taxes  upon  real 
estate  will  not,  with  precision,  affect  its  case. 

The  Revised  Statutes  volume  1,  p.  389,  §§  1, 2,  (as  amended  by 
chap.  176  of  1851,  section  3)  provide  that :  Section  1.  "  Every 
person  shall  be  assessed  in  the  town,  or  ward  where  he  resides 
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when  the  asseflement  is  made,  for  all  lands  then  owned  by 
him,  or  wholly  nnoocapied.  Section  2.  Land  occupied  by  a 
person  other  than  the  owner,  may  be  assessed  to  the  owner 
or  occnpant,  or  as  non-resident  lands.  Section  3.  Unocca- 
pied  lands,  not  owned  by  a  person  residing  in  the  ward 
or  town  where  the  same  are  situated,  shall  be  denominated 
^  lands  of  non-residents,"  and  shall  be  assessed  as  hereinafter 
provided." 

The  lands  of  a  railroad  corporation  of  any  magnitude,  will 
necessarily  be  found  in  more  than  one  town,  and  could  not  be 
assessed  under  the  first  of  these  sections,  unless  it  should  be 
held,  that  the  corporation  is  a  resident  of  each  town  into 
which  its  track  runs.  Thus  to  hold,  would  bring  us  to  the 
same  conclusion  which  we  reach  otherwise.  They  could  not 
be  assessed  under  the  second  section,  because  they  are  not 
occupied  by  a  person  other  than  the  owner,  which  will 
scarcely  ever  be,  for  the  occupation  is  by  the  servants  and 
employes  of  the  corporation,  and  is  its  occupation,  as  it  cau 
only  act  through  them.  They  could  not  be  assessed  under  the 
third  section,  for  the  lands  are  not  unoccupied.  Hourly  they 
are  in  the  use,  and  occupation  of  the  corporation  for  all  its 
various  purposes. 

It  is  claimed  however,  that  the  provisions  of  the  1  S.  S. 
(414r,  §  2,  above  cited),  apply  only  to  the  town  in  which  the 
principal  place  of  business  of  the  corporation  is  located,  and 
that  the  reference  in  iti^  to  the  provisions  of  section  six, 
(1  B.  S.,  p.  889),  is  only  to  those  provisions,  which  direct 
when  the  personal  estate  of  a  corporation  shall  be  assessed. 
It  is  to  be  borne  in  mind,  that  when  the  Revised  Statutes 
were  adopted,  there  had  been  ^no  railway  ooDStructed  in 
tins  State,  and  only  one  charter  had  been  granted.  It  is  not 
surprising,  therefore,  that  no  special  provisions,  in  relation 
to  such  companies  should  be  found  in  the  tax  laws.  They 
must  be  governed,  by  the  general  provisions  relative  to  the 
taxation  of  real  and  personal  estates  of  corporations."  (4 
Paige,  st^a.) 


56  The  People  ex  reL  v.  Cabbitt.  [Sept., 

Opinion  of  the  Court,  per  Foloeb,  J. 

!Now  the  1  B.  8.,  414,  §  2,  requires,  tluit  the  officers  of 
the  corporation  shall  frimish  a  statement  to  certain  assessors. 
To  what  assessors  ?  To  the  assessors  of  the  town,  in  which 
the  corporation  is  liable  to  be  taxed,  according  to  the  provi- 
sions of  section  six,  of  article  second,  of  the  same  chapter. 
That  section  provides,  that  the  real  estate  of  all  incorporated 
companies,  shall  be  assessed  in  the  town  or  ward  in  which  the 
same  shall  lie.  Those  who  contend  for  the  construction 
which  we  are  now  criticizing,  seem  to  ignore  this  provision, 
and  apply  the  reference  of  the  second  section  of  title  four, 
wholly,  and  only  to  the  other  part  of  section  six  of  title  two, 
which  directs,  that  all  the  personal  estate  of  an  incorporated 
company,  shall  be  assessed  in  the  town  or  ward,  where  the  prin- 
cipal office  or  place  of  transacting  the  financial  concerns  shall 
be,  or  where  its  operations  shall  be  carried  on.  We  cannot 
admit  the  propriety  of  this.  One  is  as  much  a  part  of  the 
law  as  the  other.  One  is  equally  susceptible  of  application 
to  the  case  of  a  railroad  corporation,  as  the  other.  There  is  no 
torturing  of  the  language,  or  meaning,  or  intent  of  the  enact- 
ment, in  making  the  one, — as  well  as  the  other,  applicable ; 
and  the  town  in  which  the  land  of  a  railroad  corporation 
lies,  is  as  much  the  town  in  which  such  corporation  is  liable  to 
be  taxed,  as  is  the  town  in  which  is  its  principal  office.  In  the 
first  only,  can  its  real  estate  in  that  town  be  assessed.  In 
the  last  only,  can  its  personal  property  and  such  land  as  lies 
within  it  be  assessed. 

It  is  not  necessary  to  notice  the  reasoning,  from  the  pro- 
visions of  the  statutes,  in  relation  to  the  making  up  of  the 
assessment  rolls,  by  which  the  conclusion  is  sought,  that  the 
lands  of  a  railroad  corporation  should  be  placed  thereon  among 
the  lands  of  non-residents.  If  we  have  come  to  a  correct 
conclusion,  that  in  the  purview  of  the  assessment  laws,  a  rail- 
road corporation  is  to  be  treated,  as  would  be  a  resident  of 
every  town,  or  ward  in  which  it  has  real  estate,  not  because  it 
is  a  resident,  but  because  its  lands  must  be  assessed  in  the  town- 
in  which  they  lie,  as  are  those  of  an  inhabitant  thereof  then 
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that  reasoning  has  no  place  in  the  discnBsion.  For  it's  essen- 
tial is,  that  the  corporation  is  a  non-resident  of  every  place, 
except  that  in  which  it  has  its  principal  office. 

The  judgment  of  the  coart  below  should  be  affirmed,  with 
costs  to  the  respondents. 

All  concur. 

Judgment  affirmed. 
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Where  the  Constitation  of  the  State  directs,  that  certam  officers  shaU  be 
elected  by  the  people,  and  anthorizes  the  legislature,  to  fix  the  term  of  el73 
office,  and  the  time  and  manner  of  election ;  after  the  length  of  term  has     ^"^^ 
been  prescribed  by  legislative  enactment,  and  the  office  filled,  an  act 
extending  the  term  of  the  incmnbent  is  unconstitutionaL 

Under  such  constitutional  provision,  however,  the  power  to  direct  the  times 
and  manner  of  the  election,  is  a  continuing  power ;  and  a  subsequent 
statute,  fixing  a  different  time  for  election  firom  the  former,  is  repugnant 
to  and  repeals  so  much  of  it  by  implication. 

EM,  therefore,  that  section  one  of  chapter  217,  Laws  of  1896,  extending 
the  term  of  the  incumbents,  of  the  office  of  justice  and  derk  of  the  Dis- 
trict Ck>urt  of  the  eighth  Judicial  district,  in  the  city  of  New  York,  is 
in  conflict  with  section  18  of  article  6,  of  the  constitution  of  1846,  and 
is  void.  That  section  2  o(  said  act,  api>ointing  a  different  time  for  the 
election  of  said  officers,  from  that  prescribed  by  the  act  creatmg  the 
offices  (chapter  800,  Laws  of  1860),  repealed  so  much  of  the  latter  act, 
and  an  election  under  it  was  invalid. 

The  provision  of  section  9,  article  2,  title  6,  chapter  5,  part  1,  of  the  Revised 
Statutes  (1  R.  B.,  117),  authorizing  certain  officers  to  hold  over  until  a 
successor  has  duly  qualified,  applies  only  to  an  appointive,  not  an  elec- 
tive office. 

Ihe  People  V.  OuUon  (28  OaL,  44)  disapproved,  and  The  BeopU  v.  Baicheldar 
(2  K  Y.,  188)  distmguished. 

(Argued  June  7th,  1871 ;  decided  September  5th,  1871 ) 

Appeal  from  jndginent  entered  npon  decision  of  late  Gene- 
ral Term  of  the  first  judicial  district,  denying  plaintiff's 
SiGKBLs — Vol.  I.  8 
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application  for  judgment  on  verdict,  and  ordering  judgment 
for  defendant. 

The  action  was  in  the  nature  of  a  qtco  warranto,  to  try  the 
title  to  the  office  of  justice  of  the  district  court  in  the  city  of 
New  York,  for  the  eighth  judicial  district,  to  which  it  was 
claimed  the  plaintiff  was  elected  on  the  4:th  of  December,  1866, 
for  the  term  of  six  years,  conmiencing  Ist  of  January,  1867. 

The  defendant  was  elected  to  the  office  in  December,  1860, 
under  the  act  of  April  12  (chap.  300)  of  1860;  and  claimed, 
that  by  the  act  of  24th  of  March,  1866  (chap.  217),  his 
term  of  office  was  extended  and  contintied  to  and  including 
Slst  of  December,  1869. 

It  was  proved  on  the  trial,  that  at  the  election  held  in  the 
city  of  New  York,  on  the  4th  of  December,  1866,  a  box  was 
provided  and  put  in  chaige  of  the  inspectors  of  the  election, 
in  the  third  district,  of  the  twentieth  ward  in  the  city  of  New 
York,  in  the  eighth  judicial  district,  which  box  was  marked 
"  Justices,  No.  9,"  and  that  ballots  were  received  and  deposited 
in  it  at  such  election,  of  which  ballot  the  following  is  a  copy : 
^  For  Jnstioe  of  the  District  Court  of  tiie  Eighth  Judicial  District, 

N.  HILL  FOWLER," 

and  indorsed  "Justices,  Number  Nine ;"  that  such  ballots  were 
so  given  by  various  parties  wJho  were  electors  in  the  district, 
and  were  received,  and  deposited  in  the  box  by  Kenyon  Per- 
kins, one  of  the  inspectors  of  the  election,  and  that  no  other 
candidate,  except  Mr.  Fowler,  was  voted  for  at  such  election. 

The  police  commissioners  had  refused  to  furnish  the  box, 
and  it  was  Aimished  by  Mr.  Fowler,  he  having  obtained  it  for 
that  purpose  from  Mr.  Blunt,  one  of  the  supervisors.  When 
the  ballots  were  deposited,  this  box  was  sitting  alongside  the 
other  boxes  ranged  upon  the  desk,  in  charge  of  Mr.  Perkins, 
one  of  the  inspectors.  From  fifty  to  seventy-five  votes  were 
given  and  placed  in  it.  About  one  o'clock  in  the  afternoon, 
the  police  officers  came  and  demanded  the  box  and  took  it 
away. 

These  ballots  were  not  counted,  but  were  destroyed. 

The  relator  had  not  taken  the  oath  of  office. 
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A.  J.  JParkeTy  for  appellant.  That'  plaintiff's  right  is 
not  affected  because  ballots  were  destroyed  and  not  canvassed. 
{Ecpa/rie  Heath,  3  Hill,  42-47 ;  People  v.  Qook,  14  Barb.,  298, 
261 ;  S.  C,  afltened,  8  N.  T.,  67,  69.)  Taking  oath  of  oflSce 
not  a  condition  precedent.  (Code,  §  437 ;  People  v.  Ryder , 
12  N.  Y.,  436 ;  Oreenleaf  v.  Low,  4  Denio,  168 ;  Weeks  v. 
MUe,  2  Barb.,  320.)  Election  not  affected  by  fact  that  no 
notice  was  given.  {The  People  ex  rd.  Dames  v.  Oowles,  18 
N.  Y.,  350 ;  j[%e  People  v.  CooTc,  14  Barb.,  261,  269,  298 ; 
8.  C,  8  N.  Y.,  67-69 ;  6  HiU,  646 ;  20  Oow.,  102 ;  20  Wend., 
12;  5  Denio,  409.) 

A,  J.  Vanderpoely  for  respondent.  That  legislature  had 
power  to  extend  term.  {People  v.  Baichdor,  22  N.  Y.,  128 ; 
People  V.  Pinhney,  32  N.  Y.,  394 ;  People  v.  Met.  Board  qf 
Police^  19  N.  Y.,  188.)  As  to  rights  at  common-law  to  hold 
over.  (Angel  &  Ames  on  Corp.,  83 ;  People  v.  StroMon,  28 
Oal.,  382 ;  People  v.  Oulton,  28  Oal,.  44 ;  PhiUipe  v.  Wichham, 
1  Paige,  590 ;  People  v.  Tiemcm,  8  Abb.,  369 ;  30  Barb.,  193 ; 
CordieU  v.  FHzzdl,  1  Nevada,  130 ;  8ou^  Bay  Mead.  Dam 
Co.  V.  Chay,  30  Me.,  547 ;  Foop  v.  Prowee,  1  Strange,  626 ; 
McCM  V.  ITie  Bytamn,  ManufackLrmg  Co.,  6  Conn.,  428 ; 
Cong.  Society  v.  Sperry,  10  Conn.,  207 ;  Spencer  ♦.  Champion, 
9  Conn.,  643 ;  Pickett  v.  Alien,  10  Cqnn.,  153.)  Law-making 
power  in  legislature,  save  where  restricted,  or  prohibited  by 
Constitution.  (16  N.  Y.,  643;  City  of  PhUaddphia  v. 
adds,  68  Penn.,  324 ;  People  v.  N.  T.  Central  R.  R.  Co., 
24  N.  Y.,  487 ;  Dwarris  on  Statutes,  697.) 

FoLOEB,  J.  It  is  clear,  that  when  the  matters  occurred  with 
which  this  case  is  concerned,  the  office  of  justice  of  the  eighth 
judicial  district  of  New  York  city,  fell  within  the  provision  of 
the  Constitution  of  1846,  contained  in  the  eighteenth  section 
of  the  sixth  article  thereof,  which  is  as  follows :  "  All  judicial 
officers  of  cities  and  villages,  and  all  such  judicial  officers  as 
may  be  created  therein  by  law,  shall  be  elected  at  sach  times 
and  in  such  manner  as  the  legislature  may  direct." 
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There  was,  at  that  time,  but  one  way  of  patting  any  one  in 
that  office,  except  he  was  placed  there  to  fill  a  vacancy  in  it, 
under  some  law  which  the  legislature  should  pass  (Const.,  art 
10,  §  5),  which  was  not  the  case  of  the  defendant.  That  way 
was  by  an  election  by  the  people.  And  that  election  must 
have  been  at  such  times  and  in  such  manner  as  the  legislature 
might  direct.  It  was  as  essential  that  he  should  be  elected  at 
the  time,  and  in  the  manner  directed  by  the  legislature,  as  that 
he  should  be  elected.  An  election  at  a  different  time,  or  in  a 
different  manner,  was  as  invalid  as  a  taking  of  the  office  other- 
wise than  by  election. 

The  constitutional  provision  above  quoted,  recognized  the 
power  in  the  legislature,  thereafter  to  create  a  judicial  officer 
in  the  city  of  New  York.  And  in  the  exercise  of  that  power, 
it  did,  in  1860  (Laws  of  1860,  chap.  300,  p.  519,  §  1),  create  a 
new  judicial  district  in  the  city  of  New  York,  called  the  eighth 
judicial  district.  It  did  direct  the  time  for  the  election  of  a 
justice  for  that  district  (§  4),  to  wit,  the  then  next  charter  elec- 
tion, which  took  place  in  the  same  year.  It  did  direct  the  man- 
ner in  which  he  should  be  elected  (§  4),  to  wit,  the  same  as  the 
justices  of  the  district  courts  in  that  city,  and  that  he  should 
hold  his  office  for  a  term  of  six  years  from  January  1,  1861. 

Under  thid  law,  at  the  charter  election  in  1860,  the  defend- 
ant was  elected  to  this  office  by  the  people.  He  was  elected 
to  it  for  six  years  from  January  1, 1861.  By  the  constitutional 
provision,  he  could  have  attained  the  office  in  no  other  manner, 
than  by  an  election  to  it  by  the  people.  By  the  statutory 
provision,  the  people  could  elect  him  to  it  for  a  term  no  longer, 
or  shorter  than  six  years  from  its  commencement.  When  the 
election  was  made,  it  had  no  other,  or  further  force  or  validity, 
than  that.  For  that  occasion,  the  constitutional  and  statutory 
power  conferred,  was  Mly  exercised  and  spent.  To  hold  the 
office  for  any  time  after  the  expiration  of  the  term  of  six  years, 
was  to  hold  it  again  and  anew.  And  to  hold  the  office  again 
and  anew,  he  must  be  elected  by  the  people  anew,  otherwise 
he  would  not  hold  it  by  an  election.  And  to  hold  it  in  any 
other  manner  than  by  an  election  by  the  people,  was  to  hold 
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it  in  a  way  that  was  in  disobedience  of  the  Oonstitntion,  and 
was  invalid. 

After  the  defendant  had  taken  the  office,  and  jnst  as  the 
term  for  which  he  had  taken  was  about  to  expire,  the  legisla- 
ture passed  an  act  (Laws  of  1866,  chap.  217,  p.  471,  §  1), 
extending  the  term  of  the  office  for  three  years.  We  think  it 
was  not  competent  for  the  legislature  so  to  do.  It  is  claimed, 
that  the  power  in  the  legislature  to  fix  the  length  of  the  term 
is  xmlimited,  and  that,  therefore,  it  may  fix  and  alter  and 
change  it  at  pleasure.  It  is  true  that,  when  the  duration  of 
any  office  is  not  provided  by  the  Oonstitution,  it  may  be 
declared  by  law.  (Const.,  art.  10,  §  3.)  It  is  true  that  the 
duration  of  this  office  was  not  provided  by  the.  Oonstitution. 
But  every  part  of  the  Constitution  is  equally  obligatory ;  and 
a  power  granted  in  one  provision,  must  be  so  exercised  as 
not  to  clash  with  a  restriction  upon  power,  contained  in  ano- 
ther provision.  And  as  the  term  fixed  for  this  office  by  the 
l^slatnre,  was  to  be  filled  by  an  election  to  it,  the  legislature 
had  not  the  power,  by  changing  the  term,  to  put  or  keep  one 
in  the  office  otherwise  than  by  an  election.  The  officer  must 
be  elected;  and  the  legislature  could  not,  by  changing  the 
term  after  one  election,  take  from  the  people  the  right,  which 
they  had  reserved,  to  choose  who  should  be  the  officer.  The 
defendant  was  elected  for  six  years.  For  so  long,  the  people 
made  known  their  will  that  he  should  use  the  office.  JUTon 
oofMtat  that  they  would  have  willed,  that  he  should  use  it  for 
nine  years.  Whether  they  would  or  not,  the  power  so  to  do 
was  reserved  to  them,  and  it  is  an  unwarrantable  assumption 
by  the  legislature,  to  undertake  to  exercise  it.  There  is  no 
difficulty  in  giving  simultaneous  and  according  effect,  to  both 
of  the  constitutional  provisions  above  noticed.  If  the  legisla- 
ture sees  proper  cause  for  extending  the  term  of  an  office,  it 
should  at  the  same  time,  provide  for  an  election,  to  fill  that 
extended  term.  The  lengthened  duration  may  be,  and  should 
be,  so  provided  for  as  not  to  begin,  until  after  the  electors  have 
had  the  opi>ortunity  of  declaring  their  will,  as  to  the  incumbent 
for  the  new  term.    It  is  said,  that  where  one  has  once  been 
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elected  to  an  ofSce,  he  BtiU  remains  an  elected  officer,  though 
the  legislature  extends  the  term  of  his  office,  and  thus  con- 
tinue him  in  office  for  a  term  longer  than  the  electors  have 
chosen  him  for.  And  thns,  in  Chriety  y,  Supervieors  qf 
Sacromiento  County  (89  Oal.,  3),  it  cannot  be  denied  it  is  said, 
that  he  was  elected  to  the  office,  and  that  he  would  not  be  the 
incumbent  except  for  his  election.  But  it  is  to  be  replied  to 
this,  that  neither  would  he  be  the  incumbent,  except  for  the 
action  of  the  legislature,  which  is  not  a  constitutional  source 
of  title  to  the  office. 

And  he  would  look  in  vain  to  the  election  to  keep  him  in 
office,  after  the  six  years  of  his  elective  term  had  passed.  It  is 
the  act  of  the.  legislature  alone,  or  grafted  upon  the  prior  elec- 
tion, which  does  that.  And  the  act  of  the  legislature,  whether 
alone  or  based  upon  the  election,  is  an  element  of  authority 
for  the  exercise  of  the  office,  which  the  Constitution  excludes. 

If  the  legislature  can,  by  extending  the  term  of  such  an 
office,  continue  in  it  the  holder  thereof  for  one  year,  it  may 
for  any  number  of  years ;  and  thus  the  duration  of  the  tenn 
thereof  may  be  perpetuated  by  legislative  power ;  and  the 
people,  after  one  exercise  of  the  constitutional  power  of 
choosing  certain  of  their  own  officers,  be  ever  after  that 
deprived  of  it.  So  the  legislature  may  as  well,  from  time  to 
time,  at  the  expiration  of  a  term,  whether  the  elective  term, 
or  the  legisktive  extended  term  approaches,  again  and  agam 
extend  it«  and  continue  in  office  an  incumbent  distasteM  to 
his  legitimate  constituency.  Thus  would  the  theory  of  the 
government  be  subverted,  and  its  practice  be  prevented.  The 
government  is  the  expressed  will  of  a  majority  of  the  people, 
limited  by  constitutional  restrictions.  The  practice  is,  that 
such  wiU  shaU  be  expressed,  at  frequently  returning  periods. 
The  clause  of  the  Constitution  first  quoted,  for  all  localities 
affected  by  it,  embodies  that  theory.  If  the  legislature  may 
take  from  the  people  of  a  locality,  the  power  at  properly 
returning  occasions,  of  electing  certain  officers,  it  effectually 
draws  to  itself  the  power  of  filling  those  offices.  For  there 
is  nothing  to  prevent  its  distinguishing  in  the  offices,  and 
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oontinaing  in  office,  bj  an  extension  of  term,  those  whom  it 
favors,  and  leaving  to  the  chances  of  a  popular  election,  those 
for  whom  it  does  not  care.  It  is  true,  that  it  might  at  the 
first  directing  of  an  election,  or  in  prospect  of  a  coming  elec- 
tion, fix  the  duration  of  the  term,  at  such  length,  as  that 
frequent  exercise  of  the  people's  will  might  not  be  had  upon 
the  incumbent.  But  then,  for  such  lengthy  term,  the  incum- 
bent would  be  the  people's  choice,  and  their  choice  for  it  for 
its  whole  length.  Such  course  would  not  operate  to  fill  the 
office,  contraiy  to  the  will  of  the  people  expressed  according 
to  law,  or  witliout  expression  of  it.  When  the  Constitution 
reserves  the  power  to  the  people  of  electing  an  officer,  and 
thus  impliedly  forbids  the  legislature  to  appoint  him,  it  means 
that  he,  and  the  filling  of  his  office,  shall  be  subject  to  the  will 
of  the  people,  and  to  it  alone.  It  at  the  same  time  gives  the 
l^slature  power  to  declare  the  duration  of  the  office.  But 
doing  that,  it  means  no  more  than  that,  be  the  time  what  it 
may,  and  altered  in  duration  when  it  may,  the  incumbent 
shall  be  the  creature  of  the  people.  And  thus  it  guards 
against  a  majority  of  the  legislature,  adverse  in  sentiment  to 
a  majority  of  the  people  of  a  locality,  placing  or  continuing 
over  them  in  official  power,  one  whom  they  would  not  select. 
It  is  not  a  question  of  abuse  of  power.  "No  such  power  is 
conferred  upon  the  legislature.  The  continuance  in  office  by 
enactment  extending  the  term  thereof,  of  one  who  has,  in  the 
first  place,  been  elected  to  it,  is  not  properly  the  exercise  of 
the  power  to  declare  the  duration  of  an  office.  In  any  proper 
sense  where  the  office  is  to  be  filled  by  one  authority,  and  the 
duration  of  the  term  thereof  is  to  be  determined  by  another, 
the  declaration  of  the  duration  must  go  before  the  filling,  so 
that  each  authority  may  have  its  legitimate  exercise.  And 
the  power  to  declare  the  duration  is  completely  exercised,  and 
for  the  time  exhausted,  when  it  announces  the  duration  of 
the  term.  When  it  goes  fiirther  and  declares  not  only  the 
duration  of  the  term,  but  who  shall  fill  the  office  for  that 
term,  it  has  invaded  the  province  of  another  authority.  The 
l^slature  may  declare,  firom  time  to  time,  and  as  often  as  it 
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8668  fit,  what  shall  be  the  length  of  the  term  of  this  ofiiee ; 
bat  when  it  designates  the  one  who  shall  hold  the  oiBce,  it 
has  nsurped  the  power  of  the  people,  and  its  act  in  that  regard 
is  void. 

Put  this  matter  to  a  simple  test.  The  provision  of  the 
Oonstitntion  was  explicit,  and  was  not  limited  bj  anything 
else  in  that  instrument.  No  one  conld  come  to  this  ofiiee 
but  by  an  election  by  the  people.  If  the  defendant  were  asked 
in  the  fifth,  or  sixth  year  of  his  incumbency,  how  he  held  his 
office,  he  could  truthfully  answer,  by  election  by  the  people. 
If  he  were  asked  in  the  seventh,  eighth,  or  ninth  year,  and 
should  make  such  answer,  would  it  be  truthful  ?  The  people 
could  elect,  but  by  law  for  only  six  *y ears.  The  six  years  had 
gone  by.  The  people  had  never  again  elected.  The  defend- 
ant was  still  using  the  office.  What  power  sustained  him  in 
the  use  ?  Gould  he  show  any  save  the  statute  of  1866,  saying 
(section  1)  "  the  term  of  office  of  the  justice  *  *  of  the 
district  court  for  the  eighth  judicial  district,  in  the  city  of 
New  York,  is  hereby  extended  and  continued  to  and  includ- 
ing the  31st  day  of  December,  1869,  so  that  the  term  of  office 
of  said  justice  *  *  shall  expire  when  the  term  of  office 
of  the  present  justices  *  *  of  the  other  district  courts 
expire  by  law."  This  was  his  sole  show  of  authority  to  use 
the  office  for  those  three  years. 

It  will  not  be  claimed,  that  the  legislature  could  have  passed 
an  act,  appointing  to  the  office  for  a  term  of  three  years,  after 
the  expiration  of  the  defendant's  elective  term  of  six  years, 
any  person  whom  it  might  in  the  act  name.  Nor  will  it  be 
claimed,  that  it  could  have  passed  an  act,  appointing  the 
defendant  to  the  office  by  bis  proper  name  for  that  term  of 
three  years.  That  all  will  concede  to  be  a  violation  of  the 
Oonstitntion.  But  is  not  the  violation  the  same,  to  continue 
him  in  the  office  by  his  official  name  for  that  time  by  legisla- 
tive act  ?  The  authority  under  which  he  must  act  for  the 
term  is  the  same  in  both  cases.  He  would  find  it  not  in  the 
voice  of  the  people,  but  only  in  the  act  of  the  legislature. 
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The  case  of  the  People  v.  Oulton  (28  Oal ,  44)  is  cited  to 
US  to  show,  that  though  the  defendant  might  not  hold  the 
office  by  virtue  of  the  act  of  1866,  he  still  was  lawfully  an 
incumbent  of  it,  as  holding  over  until  a  successor  should  be 
duly  elected  and  qualified.  Tliat  was  the  case  of  a  person 
claiming  the  office  of  State  librarian,  a  ministerial  office,  to 
which  he  was,  in  the  first  instance,  appointed  for  the  term  of 
four  years.  It  is  there  claimed  to  be  a  rule  of  the  common-law 
that  such  an  officer,  at  the  expiration  of  his  term,  may  hold 
over  until  a  successor  is  duly  appointed  and  has  qualified. 
We  are  not  prepared  to  assent  to  the  conclusion  there  arrived 
at,  as  one  of  universal  application.  The  authorities  cited  to 
sustain  it,  do  not  fully  bear  it  out.  It  is  to  be  questioned, 
whether  they  go  further,  than  that  one  holding  an  office,  the 
incumbent  of  which  is,  by  its  tenure,  to  be  annually  or  perio- 
dically appointed  or  elected,  and  with  no  restrictive  provision 
as  to  the  term,  may  hold  over  as  stated.  In  PhUipa  v.  Wiok- 
ham  (1  Paige,  694),  flie  chancellor  says :  "  There  are, 
undoubtedly,  some  common-law  officers  who  are  to  be  elected 
or  appointed  periodically,'  but  who,  from  the  necessity  of  the 
case,  continue  to  exercise  their  functions  until  others  are 
elected  or  appointed  to  fill  their  places.  I  am  not  aware,"  he 
continues,  "  of  any  general  principle  of  the  common-law, 
which  authorizes  all  civil,  or  corporate  officers  to  hold  over 
after  the  expiration  of  the  time  for  which  they  were  elected, 
until  their  places  are  supplied  by  others."  These  remarks  of 
his  were,  to  be  sure,  not  upon  a  point  which  he  considered 
necessaiy  to  be  passed  upon  in  the  disposition  of  the  case 
before  him.  But  they  induce  hesitation  in  adopting  the 
conclusion  arrived  at  in  the  case  cited  to  us.  The  more  espe- 
cially as  the  court  there  (28  Oal.,  44)  expressly  declines,  to  be 
understood  as  holding  that  such  a  rule  extends  to  judicial 
officers.  (See  page  56.)  Moreover,  in  the  case  at  bar,  the 
defendant  did  not  claim  to  be  exercising  the  office  as  a  hold- 
over incumbent  thereof.  He  placed  his  title  to  it  after  the 
expiration  of  the  six  years  term,  explicitly  upon  the  legisla- 
tive continuance  of  him  in  it  by  the  act  of  1866.     Such  is 
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his  answer  in  the  case,  and  no  other  right  or  title  is  set  np. 
And  upon  this  he  mnst  stand. 

It  is  claimed  that  the  case  of  the  People  v.  BatcAeldor  (22 
N.  Y.,  188)  makes  this  question  ree  ac^vdicata  in  this  court 
As  it  would  be  with  much  diffidence,  that  we  should  differ 
from  the  distinguished  and  accomplished  jurist  who  delivered 
tlie  opinion  in  that  case,  we  consider  it  fortunate  that  we  are 
act  called  upon  for  the  purposes  of  this  case  to  dissent  from 
it.  At  the  same  time,  however,  to  prevent  misapprehension, 
it  is  proper  to  state,  that  no  inference  is  to  be  drawn  from 
anything  here  said,  that  the  court  as  at  present  constituted, 
would  sustain  the  decision  in  that  case. 

In  the  People  v.  BaicheLdor^  the  office  in  question  was 
one  to  be  filled  by  appointment.  The  opinion  in  it,  which 
prevailed,  refers  to  the  provision  of  law  (1  E.  S.,  117,  §  9), 
that  every  officer  (with  some  stated  exceptions),  properly 
appointed,  who  shall  have  duly  entered  upon  the  discharge 
of  the  duties  of  his  office,  shall  continue  the  discharge  thereof^ 
although  the  term  of  his  office  shall  have  expired,  until  a 
successor  in  such  office  shall  be  duly  qualified.  The  opinion 
connects  this  provision,  with  the  statute  which  conferred  the 
power  of  appointment  to  the  office  then  under  consideration, 
and  declares  that  such  power,  was  to  appoint  for  a  prescribed 
period,  and  until  a  successor  should  be  duly  appointed  and 
qualified ;  and  that  inasmuch  as  the  statute  then  in  question 
had,  in  effect,  postponed  the  exercise  of  that  power,  so  that 
there  could  be  no  appointment  of  a  successor,  the  incumbent 
continued  to  hold  indefinitely,  by  virtue  of  the  provision  of 
the  Bevised  Statutes  above  given. 

<'  I  am  prepared,  iher^cTe^'*  says  the  distinguished  judge, 
^'  to  hold  that  the  law  in  question,  which,  in  effect,  does  no 
more  than  this,  is  not  in  conflict  with  the  Constitution."  The 
report  of  the  case  states,  that  in  so  much  of  the  opinion,  as 
relates  to  the  constitutionality  of  the  law  extending  the  term 
of  office,  there  was  a  concurrence  of  enough  judges  to  make 
.a  majority  of  the  court. 
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'So  provision  of  the  law  has  been  cited,  which  affects  an 
elective  office,  as  is  affected  an  appointive  office  by  the  section 
of  the  Bevised  Statutes  above  referred  to.  And  as  it  occurs 
among  sections  treating  in  turn  of  elective  and  appointive 
offices,  the  legislative  intent  in  it  went  no  further  than  the 
latter. 

We  are,  therefore,  not  constrained  by  the  case  in  22  'N.  Y., 
to  forego  the  conclusions  to  which  we  are  led  in  this  case. 

And  we  hold,  that  the  defendant  had  no  right  or  title  to 
the  office  of  justice  of  the  eighth  judicial  district  court,  after 
the  expiration  of  his  term  of  six  years,  for  the  reason  that  the 
act  of  the  legislature  of  1866,  so  &r  as  it  sought  to  continue 
him  in  office  thereafter,  was  unconstitutional  and  void. 

But  it  does  not  follow  from  this  conclusion,  that  the  relator 
ever  acquired  a  title  to  the  office.  If  he  was  not  duly  elected 
to  the  office,  he  had  no  title  to  it.  And  he  could  not  have 
been  duly  elected,  unless  it  was  lawful  to  hold  an  election  in 
1866,  to  choose  a  person  to  that  office.  It  was  not  lawful  in 
that  year  to  hold  an  election,  if  the  legislature  had  the  power 
to  fix  the  holding  of  such  election  in  another  year,  and  to 
repeal  the  law  for  holding  it  in  that  year,  and  if  it  has  so 
exercised  that  power  as  to  be  operative.  The  only  provi- 
sions of  law,  which  we  find  authorizing  the  holding  of  an 
election  to  fill  that  office  are  as  follows :  In  the  act  of  1860, 
(section  4),  an  election  was  provided  for  at  the  charter  election 
in  that  year.  At  that  election  the  defendant  was  legally 
chosen ;  and  that  passed  by.  In  the  fifth  section  of  the  act 
of  1860,  it  is  in  general  terms  provided,  that  the  incumbent 
of  the  office,  shall  be  subject  to  all  the  legal  provisions  then 
existing  in  relation  to  the  district  courts  in  the  city  of  New 
York.  If  this  general  phrase  rendered  the  office  subject  to 
an  election,  at  the  time  when  the  offices  of  the  other  justices 
were  thus  subject,  it  would  not  have  been  on  the  fourth  day 
of  December,  1866,  when  the  relator  claims  to  have  been 
elected .  For  the  time  fixed  by  law  for  the  election  of  the 
othew  was  not  on  that  day.  (Laws  of  1851,  chap.  614,  p. 
957,  §  T)    Then  comes  the  act  of  1866,  which  in  the  second 
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section  fixes  the  time  of  the  election  to  this  office,  at  the  char- 
ter election  in  the  year  1869,  and  once  in  every  six  years 
thereafter. 

As  this  is  the  later  statute,  if  it  is  repugnant  in  this  provi- 
sion to  anything  in  any  former  act,  the  former  act  is,  to  that 
extent,  impliedly  repealed.  A  statute,  or  a  part  thereof,  may 
be  repealed  by  express  words,  or  by  necessary  implication. 
The  last  effect  takes  place  whenever,  by  later  legislation,  it 
becomes  apparent,  that  the  legislature  did  not  intend  the 
former  provision  to  remain  in  force.  If  a  later  statute  be 
repugnant  to  an  older  one,  so  that  upon  any  reasonable  con- 
struction, they  cannot  stand  together,  the  first  is  repealed  by 
implication,  though  there  are  no  repealing  words.  It  is  patent 
then  that  the  act  of  1866,  passed  the  twenty-fourth  day  of 
March  of  that  year,  having  fixed  the  charter  election  of  1869 
as  the  time  for  the  election  to  this  office,  there  could  be  no 
lawful  election  to  it  in  the  month  of  December  of  1866,  if 
the  legislature  had  the  right  to  change  the  time  for  the  elec- 
tion. The  Constitution  empowers  the  legislature,  in  the 
clause  first  above  quoted,  to  direct  the  times  and  manner  of 
the  election.  This  power  is  not  exhansted  by  being  once 
exercised.  It  is  a  continuing  power.  And  the  legislature 
may,  from  time  to  time,  as  it  sees  occasion,  direct  when,  and 
how  the  election  shall  take  place. 

So^as  it  is  not  apparent,  that  the  legislature  ever  directed 
an  election  to  be  held  for  this  office  in  the  year  1866,  and  as 
if  it  did,  it  afterwards  and  before  the  election  of  that  year, 
changed  the  time  thereof  to  the  year  1869,  the  form  of  voting 
for  the  relator,  on  the  part  of  certain  of  the  electors  in  1866 
was  of  no  avail,  their  votes  went  for  naught,  and  the  relator 
was  not  chosen  to  the  office.  {The  OommamoeaUh  v.  Baxter j 
35  Penn.,  263.) 

If  it  be  said  that  the  legislature  would  not  have  enacted 
the  second  section  of  the  act  of  1866,  directing  the  time  of 
the  election  in  1869,  if  it  had  not,  also,  at  the  same  time 
enacted  the  first  section,  continuing  and  extending  the  term 
of  office,  with  a  belief  that  it  had  power  so  to  do ;  this  may 
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be.  "We  are  not  called  upon  to  decide  that.  Though  the 
first  section  is  void,  and  is,  as  if  it  were  not,  yet  the  second 
section  remains.  It  is  not  so  dependent  upon,  or  connected 
with  the  first  section,  but  that  it  is  operative  without  it. 

A  portion  of  a  law  may  be  invalid  and  another  portion 
valid.  An  invalid  portion  will  not  afiTect  another  and  distinct 
provision  which  is  valid.  {Diter  v.  SmaUy  17  How.  Pr.  R., 
205 ;  JSank,  etc.  v.  Dudley ^  2  Peters,  626.) 

The  provision  in  the  second  section  of  the  act  of  1866,  is  so 
distinct  from  and  independent  of  all  others,  as  that  it  may  be 
read,  and  is  intelligible  and  may  be  operative,  alone.  It  was 
adopted  in  the  exercise  of  legislative  power.  We  are  not  at 
liberty  to  repeal  it  by  decision,  or  to  suspend  its  actioo,  because 
found  in  the  same  statute  with  a  provision,  the  validity  of  which 
is  questioned,  nor  because,  if  enforced  alone,  it  may  work  incon- 
venience. 

The  relator,  not  having  been  chosen  to  the  office,  is  not 
entitled  to  a  judgment  in  his  favor. 

But,  as  the  d^endant  was  an  intruder  upon  the  office,  the 
people  are  entitled  to  judgment  against  him  to  that  effect. 

It  follows  that  the  judgment  of  the  court  below,  in  favor 
of  the  defendant,  should  be  reversed,  and  that  judgment  should 
go  for  the  people  against  him ;  but,  under  the  circumstances 
of  the  case,  without  costs  to  either  party,  as  against  the  other, 
in  this  court. 

All  concur. 

Judgment  accordingly. 


70 


Hall  v,  Laudsbdalb. 


[Sept., 


Statement  of  case. 


46     70 
114    58» 


46      70 
164    460 


Jambs  T.  Hall,  Bespondent,  v.  Walteb  E.  Laudsbdalb, 

Appellant. 

An  agent,  acting  within  the  scope  of  his  authority,  and  disclosing  his  agency, 
will  not  be  personally  bound,  unless  upon  d^ff  and  explicit  evidence  of 
such  an  intention.  The  rule  is  still  stronger  in  the  case  of  a  public 
agent 

An  action  cannot  be  maintained  a^inst  an  agent,  although,  having  money 
of  his  principal's  in  his  hands,  applicable  to  the  payment  of  the  debt  of  hia 
principal,  he  reftises  to  pay  it  He  is  responsible  to  his  principal  only  for 
neglect  of  duty,  and  owes  no  l^gal  duty  to  the  creditor. 

The  provision  of  section  twenty-two  of  the  act  of  1864  (chap.  8,  Laws  of 
1864),  authorizing  the  raising  of  money  for  paying  bounties,  etc.,  being 
silent  as  to  the  means  to  be  used  to  procure  enlistments,  it  devolved,  by 
necessary  inHsrence,  upon  the  board  of  supervisors  to  adopt  such  means, 
and  agencies  to  accomplish  the  purposes  of  the  act,  as  they  should  deem 
appropriate.  A  resolution  of  such  board  appointing  a  recruiting  agent, 
authorized  him  to  appoint  sub-agents;  his  contract  for  their  services 
bound  the  county,  and  he  is  not  penonaUy  liable.  (Gbovhb,  J.,  dis- 
senting as  to  power  to  bind  county.) 

Even  if  the  boud  had  no  authority  to  appoint  the  agent,  yet,  as  its  power 
was  determined  by  the  statute,  Imown  to  both  p^uties,  the  agent  is  not 
personally  liable.  The  agent  does  not  warrant  the  capacity  of  the  prin- 
cipal to  contract  ' 

(Aigued  June  1st,  1871 ;  decided  September  2d,  1871.) 

'  Appeal  from  judgment  of  the  late  General  Term  in  the 
seventh  judicial  district,  reversing  judgment  for  plaintiff 
entered  in  Livingston  county  on  the  report  of  a  referee. 
The  facts  of  the  case  are  sufficiently  set  forth  in  the  opinion. 

Scott  Lord^  for  appellant,  that  the  referee  erred  in 
refusing  to  nonsuit  plaintiflT,  The  People  v.  The  Board  of 
Supervisors  of  the  Country  of  Livingston  (84  N".  Y.,  616). 
Plaintiff  was  authorized  to  appoint  a  sub-agent.  (Story  on 
Agency,  §§  78,  201 ;  Paley  on  Agency,  197,  200 ;  2  Kent's 
Com.,  617,  618 ;  Gage  v.  Shemum^  2  N.  T.,  497.)  A  public 
agent  can  never  be  held  personally  liable,  except  under  an 
express  promise.    (  Walker  v.  Svoartoutj  12  Johns.,  444 ;  Oli- 
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ver  V.  Bicks,  18  Johns.,  122 ;  Fox  v.  Drake^  8  Cow.,  191 ; 
Bdknap  v.  Rmehart,  2  Wend.,  257 ;  Osmcm  v.  Kerr^  12 
Wend.,  179 ;  NichoU  v.  Mood!/,  22  Barb.,  611, 614,  616, 619 ; 
AUen  V.  Bwtela,  7  Bosw.,  218,  219 ;  Hodgson  v.  Dextm*,  1 
Orondi,  345 ;  2  Kent's  Com.,  4th  ed.,  632 ;  Story  on  Agency, 
306.) 


J.  B.  AdamSy  for  respondent.  That  defendant  is  per- 
sonally liable.  (Dunlap's  Paley  on  Agency,  394 ;  Murdoch  v. 
Aiken  et  dL.y  29  Barb.,  69 ;  Boss  v.  CW^w,  30  Barb.,  238 ; 
PvmpeOy  v.  Phdps,  40  N.  Y.,  59;  Dunlap's  Paley  on 
Agency,  380-382 ;  Taft  v.  BrewatcTy  9  Johns.,  334 ;  Bark&r 
V.  Insuramce  Co.,  3  Wend.,  94 ;  PerUz  v.  Stanton,  10  Wend., 
277.) 

Andrews,  J.  The  board  of  supervisors  of  Livingston 
county,  acting  under  the  authority,  conferred  by  the  twenty- 
second  section,  of  chapter  eight,  of  the  Laws  of  1864,  provided 
by  resolution  for  raising  money  on  the  ci'edit  of  the  county,  to 
M  the  quota  of  the  county,  under  the  call  of  the  president  of 
the  United  States  for  volunteers,  of  July  18,  1864. 

The  county  assumed,  in  its  corporate  capacity,  to  provide 
the  means  to  raise  by  voluntary  enlistment,  the  men  required 
to  meet  the  demand  of  the  general  government,  and  thereby 
avert  the  necessity  of  a  conscription. 

That  this  was  the  nature  of  the  proceedings,  taken  by  the 
board  of  supervisors,  was  substantially  held  by  this  court  in 
the  case  of  The  People  v.  The  Board  of  Supervisors  of  Liv- 
ingstan  Coimfy  (84  N.  Y.,  516). 

The  authority  given  by  the  twenty-second  section  of  the  act 
of  1864  was,  to  raise  money  on  the  credit  of  the  county,  for 
the  use  of  the  county,  and  *^  for  the  purpose  of  paying  boun- 
ties to  volunteers  into  the  military  and  naval  service  of  the 
United  States,  during  the  existence  of  the  war,  and  for  the 
purpose  of  paying  the  incidental  expenses  of  such  volunteer- 
ing, etc." 
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The  act  is  silent,  in  respect  to  the  means  to  be  used  by  the 
sapervisors  to  procure  enlistments;  and  as  to  the  methods  by 
which  the  ultimate  object  in  view  should  be  secured. 

The  money,  when  raised,  was  to  be  used  for  the  purposes 
indicated  in  the  act ;  and  in  the  absence  of  any  direction  in 
the  statute,  it  devolved  by  necessary  inference,  upon  the 
board  of  supervisors,  to  adopt  such  means  and  constitute  such 
agencies,  to  accomplish  the  purposes  of  the  act,  as  they  might 
deem  appropriate. 

The  resolution  of  August  3,  1864,  passed  by  the  board  of 
supervisors  of  Livingston  county,  constituted  each  supervisor, 
"  recruiting  and  disbursing  agent  for  his  respective  town ; " 
and  authorized  him  to  draw  from  the  treasury  of  the  county j|_ 
a  sum  sufficient  to  pay  the  bounties,  and  expenses  fixed  by 
the  resolution,  in  procuring  volunteers  to  fill  the  assigned 
quota. 

The  defendant  accepted  this  agency  for  the  town  of  Gene- 
seo,  of  which  he  was  supervisor,  and  employed  the  plaintiff 
to  assist  in  procuring  volunteers,  to  be  credited  to  the  town, 
upon  an  agreement  to  pay  him  the  sum  of  twenty-five  dol- 
lars for  each  man,  to  the  number  of  twenty-five,  whose  enlisti- 
ment  should  be  secured  by  him. 

It  is  claimed  by  the  counsel  for  the  plaintiff,  that  the 
defendant  was  not  authorized  by  the  terms  of  his  appointment, 
to  bind  the  county  by  the  appointment  of  sub-agents,  or  by 
an  agreement  to  pay  them  for  their  services. 

The  compensation  which  the  defendant  was  to  pay  the 
plaintiff,  was  within  the  sum  which  the  defendant  was  autho- 
rized, by  the  resolution  of  the  board  of  supervisors  to  pay  for 
expenses. 

The  referee  finds,  that  the  agreement  between  the  parties, 
was  made,  while  the  defendant  was  engaged  in  filling  the 
quota  of  the  town,  and  that  ^^  assistance  was  necessary"  in 
the  prosecution  of  the  work. 

The  resolution  appointing  the  defendant,  recruiting  agent 
for  the  town  of  Geneseo,  does  not  in  terms,  authorize  the 
employment  of  other  persons  to  assist  him. 
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If  an  aathoritj  existed  in  the  defendant  for  this  purpose,  it 
is  implied  from  the  authority  given  him,  and  from  the  nature 
of  the  business  to  which  the  agency  related. 

The  appointment  of  an  agent,  in  general,  carries  with  it  all 
powers  necessary,  proper  and  usual,  to  effectuate  the  purposes 
of  the  appointment. 

The  agent  may  nse  the  ordinary,  and  appropriate  means  in 
execution  of  the  power  given  to  him ;  and  they  are  deemed 
to  be  comprehended  within  the  authority,  although  not 
expressed.  (Story  on  Agency,  §  97 ;  Cam.  Bank  v.  NorUmy 
1  Hill,  504.) 

We  may  take  notice,  as  a  part  of  the  history  of  the  time, 
of  the  circumstances  attending  enlistment,  into  the  military 
service  during  the  late  war. 

In  the  outset,  the  ranks  of  the  army  were  readily  recruited, 
and  the  tender  of  services  exceeded  the  demand  of  the  gov- 
ernment. 

But  the  extent,  and  frequency  of  the  calls  made,  after  a  time 
diminished  the  number  of  men  available  for  military  service ; 
and  the  protraction  of  the  struggle,  and  the  natural  discou- 
ragement resulting  from  frequent  reverses,  rendered  it  difficult 
for  the  localities  to  meet  the  demand  for  additional  men,  under 
the  call  of  July  8,  1864. 

The  system  of  bounties;  the  active  competition  between 
counties  and  towns ;  the  desire  to  avoid  a  forced  levy  of  men  ; 
the  urgency  of  the  general  government ;  all  contributed  to 
make  necessary  the  most  prompt,  and  effective  measures  on 
the  part  of  the  authorities  to  procure  enlistments. 

Agents  appointed  by  the  State,  and  by  counties  and  towns, 
were  sent  to  remote  parts  of  the  country,  and  the  use  of 
money,  supplemented  by  active  personal  effort,  was  necessary 
to  fill  the  quota  demanded. 

In  view  of  the  circumstances,  and  in  the  absence  of  restric- 
tive words,  we  are  of  opinion  that  the  employment  of  sub- 
agents  by  the  defendant,  to  assist  in  the  business  of  recruiting, 
was  within  the  authority  conferred  upon  him,  and  a  proper 
and  necessary  means  in  executing  it. 

SioKicLS — ^Vol.  I         10 
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It  cannot  reasonably  be  supposed  that  the  defendant  was 
expected,  by  personal  solicitation  and  effort,  to  secure  the 
requisite  enlistment,  without  availing  himself  of  the  services 
and  assistance  of  others. 

The  conclusion  upon  this  branch  of  the  case  is,  that  it  was 
within  the  scope-  of  the  authority  conferred  upon  the  defend- 
ant,  to  bind  the  county  by  a  contract  with  the  plaintiff  for  his 
services  in  procuring  enlistments. 

But  it  is  urged  by  the  plaintiff,  in  support  of  the  judgment, 
that  the  contract  was  the  personal  contract  of  the  defendant, 
and  that  he  is  personally  bound  to  perform  it. 

The  plaintiff,  when  the  contract  was  made,  had  notice  of 
the  resolutions  of  the  board  of  supervisors,  and  of  the  official 
character  of  the  defendant. 

The  referee  finds  that  the  defendant,  in  making  the  contract, 
was  acting  under  the  resolution ;  and  the  evidence  leaves  no 
room  to  doubt  that  the  plaintiff  so  understood  it. 

The  defendant  had  authority  to  make  the  contract  for  his 
principal ;  and,  upon  the  facts  proved,  the  ]gkw  adjudges  it  to 
be  the  contract  of  the  principal. 

When  the  agency  is  disclosed,  and  the  contract  relates  to 
the  matter  of  the  agency,  and  is  within  the  authority  confer- 
red, the  agent  will  not  be  personally  bound,  unless  upon  clear 
and  explicit  evidence,  of  an  intention  to  substitute,  or  to 
superadd  his  personal  liability  for,  or  to,  that  of  the  principaL 

In  case  of  written  agreements  executed  by  an  agent,  the 
agent  is,  in  general,  personally  bound,  if  the  instrument  can 
have  no  legal  operation  against  the  principal. 

But  in  construing  oral  agreements  made  by  an  agent,  courts 
give  effect  to  the  real  intention  of  the  parties,  unembarrassed 
by  technical  rules  of  construction  ;  and  when  the  act  is  within 
the  authority,  the  presumption  is,  that  the  agent  intends  to 
bind  the  principal,  and  not  himself.  (Story  on  Ag.,  261 ;  1 
Am.  Ldg.  Ca.,  449,  note ;  ITet/  v.  Pamham,  6  Har.  &  Jo., 
418 ;  Bank  of  Genesee  v.  Patohm  Bcmk^  19  N.  Y.,  312.) 

The  defendant,  moreover,  in  making  the  contract,  was 
acting  as  a  public  agent ;  and  in  such  case  much  stronger  evi- 
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dence  is  required,  to  rebut  the  preaumptiou,  that  the  parties 
did  not  eontemplate  the  personal  liability  of  the  agent,  than 
when  the  contract  and  agency  is  of  a  private  nature.  (2 
Kent,  632 ;  Walker  v.  SwarUmt^  12  John.,  444 ;  Ohiey  v. 
Wichea,  18  John.,  122 ;  OaJxyme  v.  Kerr,  12  Wend.,  179.) 

If  it  should  be  conceded,  that  the  action  of  the  board  of 
supervisors  in  appointing  recruiting  agents,  was  not  autho- 
rized by  the  law  of  1864,  as  is  claimed  ^  by  the  counsel  for 
the  plaintiff,  it  does  not  follow  that  the  defendant  is  person- 
ally bound  by  the  contract. 

It  is  the  general  rule  that  an  agent,  to  avoid  personal  lia- 
bility, must  contract  in  such  a  form  as  to  give  a  remedy  against 
his  principal ;  and  if  in  making  a  contract  in  the  name  of  his 
principal,  he  acts  without  authority,  or  beyond  it^  he  becomes 
personally  liable.  {Eaton  v.  Bdl,  6  Bam.  &  Aid.,  34; 
WhUe  V.  Madiemj  26  N.  Y.,  117.) 

The  rule,  that  the  agent  is  liable  when  he  acts  without 
authority,  is  founded  upon  the  supposition,  that  there  has 
been  some  wrong,  or  omission  on  his  part,  either  in  misrepre- 
senting, or  in  affirming,  or  concealing  the  authority  under 
which  he  assumes  to  act. 

The  authority  possessed  by  the  board  of  supervisors  was 
derived  from  the  statute ;  and  the  boundaries  of  their  power 
were  known  as  well  to  the  plaintiff  as  to  tlie  defendant. 

The  defendant  had  authority,  in  fact,  to  make  the  contract. 
If  the  principal  is  not  bound,  it  is  not  because  the  contract  is 
not  within  the  terms  of  the  authority  granted,  but  for  the 
reason  that  it  was  tiUra  vires.  The  agent  does  not  warrant 
the  capacity  of  the  principal  to  contract. 

If  he  acts  within  his  instructions,  and  in  good  faith,  especi- 
ally when  the  &ct8  are  equally  known  to  both  parties,  he  is 
not  personally  responsible,  although  it  may  happen  that  the 
authority  itself  is  void.  (2  Kent,  647 ;  Story  on  Ag.,  265 ; 
Broom's  Leg.  Max.,  607 ;  Smoi^  v.  lUbery,  10  Mess.  &  Wells., 
1 ;  JefU  V.  Yot\  10  Gush.,  892 ;  WalTceer  v.  Bamk  of  State 
of  New  York,  9  N.  Y.,  582.) 
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The  remaining  ground  upon  which  the  liability  of  the 
defendant  is  claimed,  is  that  he  had  in  his  hands  and  under 
his  <;ontrol,  money  of  the  county,  applicable  to  the  payment 
of  the  demand  of  the  plaintiff,  for  which  an  action  for  money 
had  and  received  to  the  plaintiff's  use  can  be  maintained. 

The  relation  between  the  county,  and  the  defendant,  created 
by  the  resolution  of  the  board  of  supervisors,  and  the  accept- 
ance by  the  defendant  of  the  appointment  under  it,  was  that 
of  principal  and  agent. 

The  defendant  was  bound  to  the  county  for  the  faithful 
discharge  of  the  duties  of  the  agency,  and  to  account  for  all 
money  received  by  him  belonging  to  the  principal. 

The  act  of  the  agent  in  making  the  contract  with  the  plain- 
tiff was,  in  law,  the  act  of  the  county ;  and  for  any  breach  of 
that  contract,  the  county,  and  not  the  agent  was  liable. 

If  the  agent  had  embezzled,  or  misapplied  the  money 
of  the  principal,  provided  for  the  payment  of  the  plaintiff's 
demand,  the  loss  must  have  been  borne  by  the  county,  and 
the  plaintiff's  debt  would  not  have  been  discharged. 

The  defendant  was  responsible  to  the  principal,  and  to  the 
principal  alone,  for  any  omission  or  neglect  of  duty  in  the 
matter  of  his  agency. 

There  was  no  privity  of  contract  between  the  plaintiff,  and 
the  defendant.  The  latter  owed  a  duty  to  the  county,  whose 
agent  he  was ;  but  he  owed  no  legal  duty  to  the  plaintiff. 

The  fact  that  a  breach  of  a  contract,  is  attributable  to  the 
violation,  by  an  agent  of  his  duty  to  his  principal,  does  not 
give  a  right  of  action  against  the  agent,  to  the  party  who  had 
a  right  to  demand  performance. 

The  money,  received  by  the  defendant,  was  the  money  of 
the  principal.  It  was  received  by  him  for  disbursement,  in  the 
general  business  of  his  agency.  It  was  not  received  under  an 
express  or  implied  contract,  to  pay  out  of  it  the  demand  of  the 
plaintiff. 

It  was  held  by  this  court,  in  Colmn  v.  HoJbrook  (2  Comst., 
126),  that  an  action  would  not  lie  against  a  deputy  sheriff,  to 
recover  money,  rightfully  received  by  him  in  that  character, 
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upon  process  in  favor  of  the  plaintifi*,  although  it  was  demandea 
of  him,  while  yet  in  his  hands,  by  the  person  entitled  to  receive 
it  from  the  sheriff.  The  case  is  an  application  of  a  general 
principle,  governing  the  relation  of  principal  and  agent,  and^ 
the  relations  of  third  persons  to  them.  {Definy  v.  The  Man- 
haUan  Co,.,  5  Denio,  689,  and  cases  cited.) 

In  this  case,  the  statute  imposed  no  duty  upon  the  defend- 
ant, as  in  Ros8  v.  Curtis  (80  Barb.,  238).  *  There  was  no  trust 
impressed  upon  the  Aind,  when  it  came  to  the  hands  of  the 
defendant,  in  favor  of  the  plaintiff.  The  title  to  the  money 
remained  in  the  county,  while  it  was  in  the  hands  of  the 
agent,  and  it  could  at  any  time  compel  him  to  account  for  it. 

There  is  still  another  decisive  reason  against  maintaining 
the  action,  upon  the  ground  suggested.  The  defendant  did 
account  with  the  county,  and  the  reciprocal  claims  growing 
out  of  the  agency,  were  adjusted  and  settled  between  them, 
before  the  commencement  of  this  action. 

The  judgment  should  be  reversed,  and  a  new  trial  granted. 

Agreed  to ;  Gbovbb,  J.,  dissenting  as  to  power  of  defend- 
ant to  bind  county. 

Judgment  reversed. 


Thb  National  Pabk  Bank,  of  Nbw  Yobk,  Eespondent,  v. 
The  Ninth  National  Bank,  of  Nbw  York,  Appellant. 

The  same,  Eespondent,  v.  The  Foubth  National  Bank,  of 

New  Toek,  Appellant. 

The  drawee  of  a  bill  of  exchange,  is  presomed  to  know  the  handwriting 
of  his  correspondent ;  and  if  he  accepts  or  pays  a  bill  in  the  hands  of 
a  bona  fide  holder,  to  which  the  drawer's  name  has  been  forged,  he  is 
bonnd  by  the  act,  and  can  neither  repudiate  the  acceptance  nor  recover 
the  money.  A  role  so  well  established,  and  so  firmly  rooted  and 
gromided  in  the  Jnrispradence  of  the  country,  will  not  be  overruled  or 
disregarded. 

(Argued  April  2l8t,  1871 ;  decided  September  2d,  1871.) 
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The  iLTBt  case  is  an  appeal  from  judgment  of  tlie  late 
General  Term,  of  the  first  judicial  distiict^  reversing  order  of 
Special  Term  sustaining  demurrer  to  complaint,  and  also 
judgment  entered  upon  said  order. 

The  last  is  an  appeal  from  judgment  of  General  Term ; 
New  York  Common  Pleas,  affirming  judgment  of  Special 
Term  of  that  court  overruling  demurrer  to  complaint. 

The  complaint  i&  the  first  case  states  in  substance,  that  on 
the  25th  March,  1867,  the  Bidgely  National  Bank,  of  Spring- 
field, Illinois,  drew  its  draft,  or  bill  of  exchange,  on  plaintifi*, 
for  the  sum  of  fourteen  dollars  and  twenty  cents,  payable  to 
the  order  of  Ely  Shirly,  and  delivered  the  same  to  the  payee. 
That  afterward  the  amount  of  said  draft  was  fraudulently 
changed  to  $6,300.00,  and  the  name  of  the  payee  to  E.  G. 
Fanchon,  Esq.  That  the  name  of  Wm.  Bidgely,  cashier, 
signed  to  said  draft  was  erased,  and  afterward  re-written  by 
the  person  making  the  erasure.  That  the  same  was  then 
discounted  by  the  Lexington  National  Bank,  and  by  it  was 
endorsed  to  defendant.  That  afterward,  and  on  or  about 
April  12th,  1867,  defendant  presented  said  draft  to  plaintiff, 
and  said  plaintiff  paid  thereon  the  sum  of  $6,300.  That 
plaintiff  discovered  the  forgery  May  10th,  1867,  and  forth- 
with notified  defendant  thereof,  and  demanded  re-payment  of 
said  sum,  less  fourteen  dollars  and  twenty  cents,  which  was 
refused.  Defendant  demurs,  '^  that  the  complaint  does  not 
state  facts  sufficient  to  qonstitute  a  cause  of  action." 

In  the  last  ease  the  facts  are  similar,  save  as  to  amount  and 
names. 

J.  H.  V.  Arnold,  for  appellant.  The  Ninth  National 
Bank ;  that  drawee  is  bound  to  know  signature  of  drawer. 
{Jengs  v.  JFbwlery  2  Strange,  931 ;  Price  v.  JS^ealj  8  Bur- 
rows, 1354;  Archer  v.  Bank  of.  Englwnd,  2  Douglass, 
639 ;  Smith  v,  Mercer,  6  Taunton,  76 ;  Cooks  v.  Masterton, 
9  Barn,  &  Cress.,  902 ;  Cooper  v.  JHyer,  10  B.  &  0.,  468 ; 
SawndefTBon  v.  Colemcm,  4  "Wing.  &  Gran.,  209 ;  Smith  v. 
Cheater,  1  Tenn.,  655  ;  Barber  v.  OengiU,  8  Esp.,  60 ;  Boee 
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V.  Glvre,  i  Md.,  315 ;  Bank  of  Com.  v.  Union  Bank^  8 
Oom.,  230 ;  Ooddard  v.  MerohanUf  JBank,  4  Com.,  149 ; 
Can(U  Bcmk  v.  Bank  of  AThamy^  1  Hill,  287 ;  Bank  of  Com- 
inonioeaUh  v.  Chrocer^  Bank,  35  How.,  412 ;  BemAemer  y. 
Marshall,  2  Minn.,  78 ;  Bank  St.  Albans  v.  ^.  and  M.  Bank, 
10  Vermont,  141 ;  Young  v.  Adams,  6  Mass.,  182 ;  Gloticester 
Bank  v.  Salem  Bank,  17Ma88.,  41 ;  Zeny  v.  Bank  of  U.  S.,  4 
Dall.,  284 ;  U.  S.  Bank  v.  Bank  of  Georgia,  10  Wheat.,  833.) 

S.  K.  Miller,  for  appellant,  The  Fourth  National  Bank,  ' 
cited  the  same. 

■  F.  G  Barlow,  for  the  respondent.  Where  parties  are 
equally  innocent  or  negligent,  the  one  paying  can  recover. 
{Markle  v.  Halfidd,  2  John.,  462 ;  Canal  Bank  v.  Bank  of 
Albany,  1  Hill.,  290 ;  Jones  v.  Ryde,  5  Taunton,  495 ;  Mer- 
chants^ Bank  v.  Mclntyre,  2  Sand.,  431 ;  Ellis  v.  Ohio  Life 
Insuran>ce  Co.,  4  Ohio,  N.  S.,  661.)  That  payment  under 
mistake  can  be  recovered  where  holder  is  not  harmed.  {Kdly 
V.  Golan,  9  M.  &  W.,  64;  Tovmsend  v.  Crowdy,  8  0.  B., 
N.  S.,  477;  Utioa  Bamk  v.  Tan  Geisen,  18  John.,  485; 
Emgston  v,  EUynge,  4  N.*  Y.,  391.)  That  this  rule  applies 
to  a  drawee.  (Chitty  on  bills,  12th  ed.,  431 ;  McElroy  v. 
Southern  Bank,  14  La.,  458.) 

Allen,  J.  The  checks  paid  by  the  plaintiffs,  the  drawees, 
were  forgeries  throughout,  as  well  the  signatures,  as  the  bodies. 

The  name  of  the  signer,  the  cashier  of  the  Bidgley  Bank, 
was  not  the  genuine  signature  of  that  ofBioer,  and  was  not 
written  by  his  authority.  The  fact  that  a  genuine  check  had 
been  drawn,  and  signed  by  the  proper  party,  upon  the  same 
piece  of  paper,  does  not  affect  the  character  of  the  instrument 
in  its  altered,  and  forged  condition.  The  forger,  by  skillfully 
obliterating  the  genuine  signature,  together  with  the  words 
and  figures  indicating  the  amount  payable  thereon,  effectually 
destroyed  the  instrument,  and  it  was  incapable  of  being 
restored  to  its  original  condition,  in  the  form  of  a  check,  and 
made  available  for  any  purpose. 
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It  was  bnt  a  blank  form  of  a  draft  or  bill,  and  the  act  of 
signing  the  name  of  the  cashier  as  drawer,  with  intent  to 
utter  and  pass  the  same  as  genuine,  was  a  crime,  and  the  sig- 
nature a  forgery,  whether  the  check  was  for  the  same,  or  a 
different  amount  from  that  for  which  the  original  and 
genuine  bill  had  been  drawn. 

Whether  the  forger  used  the  same  paper  on  which  the 
original  instrument  had  been  written  and  signed,  and  mani- 
pulated it  to  suit  his  purposes,  or  made  and  forged  a  check 
on  another,  and  different  piece  of  paper  is  not  material,  so 
long  as  the  signature  of  the  drawer  was  counterfeit. 

The  drafts  paid  by  the  plaintiff  were  not  merely  raised 
checks,  that  is,  forged  and  altered  by  the  obliteration  and 
removal  of  one  sum,  and  the  insertion  of  another,  but  were 
forged  instruments  in  every  sense. 

The  drafts  signed  by  the  cashier  are  not  in  existence  in  any 
form  as  drafts.  The  genuine  signature  was  wanting,  to  make 
the  instruments  the  checks  of  the  nominal  drawer,  for  any 
amount.  The  money  was  then  paid  by  the  plaintiff  upon 
bills  drawn  upon  it,  to  which  the  name  of  its  correspondent 
had  been  forged. 

For  more  than  a  century  it  has  been  held  and  decided,  with- 
out question,  that  it  is  incumbent  upon  the  drawee  of  a  bill, 
to  be  satisfied  that  the  signature  of  the  drawer  is  genuine, 
that  he  is  presumed  to  know  the  handwriting  of  his  corre- 
spondent ;  and  if  he  accepts  or  pays  a  bill  to  which  the 
drawer^s  name  has  been  forged,  he  is  bound  by  the  act,  and 
can  neither  repudiate  the  acceptance  nor  recover  the  money 
paid. 

The  doctrine  wafl  broached  by  Lord  Raymond  in  Jenys  v. 
Fonder  (2  Strange.,  946),  the  chief  justice  strongly  inclin- 
ing to  the  opinion,  that  even  actual  proof  of  forgery  of  the 
name  of  the  drawer,  would  not  excuse  the  defendants  against 
their  acceptance.  In  1762  the  principle  was  flatly,  and  dis- 
tinctly decided  by  the  Court  of  King's  Bench,  in  the  leading 
case  of  Price  v.  N/mI  (8  Burrows,  1354),  which  was  an 
action  to  recover  money,  paid  by  the  drawee  to  the  holder  of 
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a  forged  bill.  Lord  Mansfield  stopped  the  counsel  for  the 
defendant,  saying  that  it  was  one  of  those  cases  that  never 
could  be  made  plainer  by  argument ;  that  it  was  incumbent  on 
the  plaintiff,  to  be  satisfied  that  the  bill  drawn  upon  him  was 
the  drawer's  hand,  before  he  accepted  and  paid  it,  but  it  wag 
not  incumbent  for  the  defendant  to  inquire  into  it.  This 
case  has  been  followed  and  the  doctrine  applied,  almost  with- 
out question  or  criticism,  in  an  unbroken  series  of  cases,  from 
that  time  to  this,  and  it  has  been  distinctly  approved  in  very 
many  cases,  which  have  not  been  within  the  precise  range  of 
the  principle  decided.  (See  Archer  v.  Bank  of  England^  2 
Doug.,  639 ;  BmiOh  v.  Mercer^  6  Taunt.,  76 ;   WiJJcmson  v.  . 

^'  V  Johnson,  3  B.  &  C,  428  ;  Coik^y.  Mast&mum,  /  B.  &  C,         ^/ 
.  902;  Cooper  v.  Meyer,  10  JB.  &  0.,  468;  Scmndereon  v. 
V    Cowman,  4  M.  &  G.,  209 ;  Smith  v.  Chester,  1 D.  &  E.  B.,  655 ; 
Bass  V.  Clvve,  4  M.  &  S.,  15  ;  BamJc  of  Commerce  v.  Union 
B(mk,  3  Oomstock,  230 ;  Ooddard  v.  Merchamis^  Bank,  4 
Oomstock,  149 ;  Canal  Bank  v.  Bank  of  Albany,  1  Hill,  287.) 

Cases  have  been  distinguished  from  Price  v.  Jteal,  and  its 
applicability  to  a  transfer  of  a  forged  instrument,  between 
persons  not  parties  to  it,  has  not  been  extended  to  forgeries 
of  indorsements  or  handwriting  of  parties  to  negotiable 
instruments,  other  than  the  drawer.  But,  as  applied  to  the 
case  of  a  bill  to  which  the  signature  of  the  drawer  is  forged, 
accepted  or  paid  by  the  drawee,  its  authority  has  been  uni- 
formly and  fully  sustained,  and  the  rule  extends  as  well  to 
the  case  of  a  bill  paid  upon  presentment,  as  to  one  accepted 
and  afterward  paid.  {Bank  of  St.  Albans  v.  Farmer^  and 
Mechomici  Bank,  10  Vermont,  141 ;  Levy  v.  Ba/nk  of  the 
U.  S.,  4  Dallas,  234 ;  Bank  of  U.  S.  v.  Bank  of  Georgia, 
10  Wheat.,  333 ;  Young  v.  Adams,  6  Mass.,  182 ;  Gloucester 
Bank  v.  Bank  of  Salem,  17  Mass.,  41.) 

A  rule  BO  well  established,  and  so  firmly  rooted  andgrounded 
in  the  jurisprudence  of  the  country,  ought  not  to  be  over- 
ruled or  disregarded. 

It  has  become  a  rule  of  right  and  of  action  among  com- 
mercial and  business  men,  and  any  interference  with  it  would 
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be  mischievons.  Judge  Buoglbb  in  Goddard  v.  Merchants^ 
Bcmky  supra^  well  Bays,  "it  should  not  be  departed  from,  or 
frittered  away  by  exceptions  resting  on  slight  grounds,  and 
cajinot  be  overruled,  without  overthrowing  valuable,  and  well 
settled  principles  of  commercial  law."  In  the  first  above 
entitled  action,  the  judgment  of  the  General  Term  should  be 
reversed,  and  that  of  Special  Term  affirmed,  and  judgment 
absolute  for  the  defendant  with  costs ;  and  in  the  other,  the 
judgment  of  the  General  and  Special  Term  should  be  reversed, 
and  judgment  for  the  defendant  with  costs. 

All  concur. 

Pbokham,  J.  not  voting. 

Judgment  accordingly. 


The  jEtna  National  Bank,  Respondent,  v.  Thb  Fouktb 
National  Bank  of  the  Omr  of  New  York,  Appellant. 

The  relation  of  banker  and  depositor  is  that  of  debtor  and  creditor.  Depo- 
sits on  general  acoount  belong  to  the  bank,  and  are  part  ^  its  general 
ftind.    The  bank  becomes  a  debtor  to  the  depositor  to  the  amount  thereof, 

'  and  the  debt  can  only  be  discharged  by  payment  to  the  depositor,  or  pur- 
snant  to  his  order.  Until  actual  payment,  or  acceptance  by  the  bank  of 
the  d^ositoi's  check,  or  an  assignment  of  the  credit  by  the  depositor,  and 
notice  to  the  bank,  the  deposit  is  subject  to  his  order. 

The  contract  has  none  of  the  elements  of  a  trust  For  a  breach  on  the  part 
of  the  bank,  of  the  obligation  resulting  from  the  relations  between  the 
parties,  the  depositor  alone  can  sae. 

"*  The  Florence  Mills,''  having  a  balance  of  $694.88  to  its  credit  with  defend- 
ant, sent  to  it,  on  the  2d  April,  by  mail,  acheck  on  another  New  York  bank 
for  $4,805,  accompanied  by  a  letter  containing  this  direction :  *'  which  (the 
check  inclosed)  please  credit  our  account,  and  charge  us  our  note  of 
$6,000,  due  the  4th  instant."  The  check  was  received  and  credited  in 
acoount  on  the  8d,  and,  on  the  same  day,  defendant  paid  a  past  due  note 
of  $5,000,  of  "The  Florence  Mills,"  payable  at  defendant's  bank,  and 
charged  it  in  acoount  On  the  4th,  the  note  referred  to  in  the  letter,  held 
by  plidntafi^  was  presented,  and  payment  refused. 
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SM^  that  the  direction  contained  in  the  letter  did  not  transfer  the  fund ; 

that  plaintiff  acqnired  no  title  to  it,  and  could  not  recover. 
Laiorenee  y.  Ibx  (20  K.  T.,  268),  and  like  cases,  explained  and  limited. 

(Aigaed  June  5th,  1871 ;  decided  September  6th,  1871.) 

Appeal  from  judgment  of  the  late  General  Term  of  the 
first  judicial  districty  affirming  judgment  entered  upon  report 
^  of  referee  in  favor  of  plaintiff. 

The  plaintiff  recovered  the  amount  of  a  promissory  note 
for  $5,000,  made  by  ^'  The  Florence  Milk,"  a  manu&cturing 
corporation,  organized  under  the  laws  of,  and  doing  business 
in,  the  State  of  Oonnecticut,  dated  December  3,  1867,  and 
payable  four  months  after  date  at  the  defendant's  bank  in  New 
York,  which  had  been  discounted  and  was  owned  by  the 
plaintiff  at  its  maturity,  under  the  following  circumstances : 
The  maker  of  the  note  kept  an  account  with  the  defendant, 
and,  on  the  morning  of  the  3d  of  April,  1868,  had  on  deposit 
to  its  credit  $694.83,  and  on  the  2d  of  April  sent  by  mail  from 
Bockville,  Connecticut,  to  the  defendant,  a  check  on  another 
New  York  city  bank  for  $4,895,  in  a  letter  containing  this 
request :  ^^  which  (the  check  inclosed)  please  credit  our  account, 
and  charge  us  our  note  of  $5,000,  due  the  4th  instant."  The 
letter  and  check  were  received  by  the  defendant  on  the  morn- 
ing of  the  3d  of  April,  and  its  receipt  acknowledged  by  the 
corresponding  clerk.  The  check  was  collected  on  the  same 
day,  and  credited  to  "  The  Florence  Mills."  On  the  said  3d 
of  April  a  note  of  the  Florence  Mills  for  $5,000,  also  payable 
at  the  defendant's  bank,  due  the  day  before,  and  which  had, 
on  that  day,  been  presented  for  payment  and  protested  for 
non-payment,  was  paid  by  the  defendant,  and  the  amount 
charged  to  the  Florence  Mills.  On  the  next  day  (the  4th 
April,  the  last  day  of  grace  being  on  Sunday,  the  5th),  the 
note  held  by  the  plaintiff  was  presented  at  the  defendant's 
bank  for  payment,  and  payment  refused  for  want  of  funds  of 
the  maker. 

Judgment  for  the  plaintiff,  upon  the  report  of  a  referee, 
was  affirmed  by  the  court  at  General  Term,  and  the  defendant 
has  appealed  to  this  court. 


84  -^S^TNA  National  Bank  v.  Foubth  National  Bank  [Sept., 


Statement  of  case. 


Livingston  K.  Miller j  for  appellant.  Giving  a  draft  or  check, 
works  no  appropriation  of  the  funds  on  deposit.  {Harris  v. 
Cla/rk,  8  N.  Y.,  98 ;  Cauoperthwaite  v.  Sheffield,  8  N.  Y.,  243 ; 
Winter  v.  Drury,  6  N.  Y.,  625 ;  Chapman  v.  White,  6  N.  Y., 
412 ;  Bank  of  Bepvblic  v.  WiUiame,  10  Wall.  U.  S.,  152,  and 
cases  cited.)  There  was  no  privity  of  contract.  {AUnmy 
JSc.  Bank  v.  Sage,  6  Hill,  562 ;  Seaman  v.  Whitney,  24  Wend., 
260 ;  Colvin  v.  Hdlhrook,  2  Comst.,  126 ;  BigeUm  v.  Davis, 
16  Barb.,  661 ;  Oeer  v.  Martin,  20  N.  Y.,  306 ;  i>Mify  v. 
Btcohafian,  1  Paige,  458 ;  Zangley  v.  Warner,  3  Comst.,  827.) 
There  was  no  consideration  to  support  an  implied  promise. 
{Ford  V.  Adams,  2  Barb.,  849;  Blimt  v.  Boyd,  8  Barb., 
209 ;  Fay  v.  Jones,  18  Barb.,  340 ;  Hojman  v.  Schwarbe,  88 
Barb.,  194 ;  Patrick  v.  MetoaJfe,  9  Bosw.,  482.) 

IT.  iSl  Pitkin,  for  respondent.  That  there  was  good  con- 
sideration for  the  promise,  on  the  part  of  the  defendant, 
implied  in  the  receipt  and  acknowledgment  of  the  letter, 
to  use  the  money  as  directed.  {Rutgers  v.  Ztuiet,  2  Johns. 
Cas.,  92 ;  Story  on  Bailments,  §§  171  a  to  162 ;  Berly  v.  Taylor, 
6  Hill,  577 ;  Bel.  and  Bud.  Canal  Co.  v.  West.  Co.  Bank, 
4  Denio,  97.)  Plaintiff  can  maintain  action  in  his  own  name. 
{Crocker  v.  Biggins,  7  Oonn.,  847 ;  1  Parsons  on  Contracts,  6th 
ed.,  467 ;  Phdps  v.  Conant,  80  Vt.,  277 ;  Brewer  v.  Dyer,  7 
Oush.,  887 ;  Arnold  v.  Lyrrum,  17  Mass.,  400 ;  HaU  v.  Ma/r 
ston,  Mass.,  675 ;  Soherm,erhom  v.  Vanderheyden,  1  Johns., 
189 ;  Farley  v.  Cleveland,  4t  Cow.,  482,  affirmed  in  Court  of 
Errors,  9  Cow.,  689;  Barkery.  BuchUn,  2  Denio,  46 ;  Dd.  and 
Hudson  Canal  Co.  v.  Westchester  Co.  Baaik,4:'Demo.,  97;  Jvd- 
son  y.  Cray,  17  How.,  289  ;  Lawrence  v.  Fox,  20  N.  Y.,  268 ;) 
The  promise  may  be  expressed  or  implied.  (1  Boz.  &  Pul., 
276 ;  Warren  v.  Batchdder,  14  N,  H.,  680 ;  Lewis  v.  Sawyer, 
44  Me.,  382 ;  Dranghcm  v.  Bunting,  9  Ired.,  10 ;  Berry  v. 
Mayhew,  1  Dailey,  66 ;  Berly  v.  Taylor,  6  Hill,  577 ;  Dd. 
and  Hud.  Cwnal  Co.  v.  West.  Co.  Bank,  4  Denio,  97.)  The 
engagement  may  be  regarded  as  made  directly  to  plaintiff* 
(See  opinions  of  Johnson,  Ch.  J.,  and  Dbnio,  J.,  in  Laiorence 
v.  Fox,  10  N.  Y.,  268 ;  1  Parsons  on  Contracts,  6th  ed.,  467 ; 
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JSagle  Bank  v.  Smithy  5  Conn.,  71 ;  Brevoer  v.  Dyer^  7  Cush., 
837 ;  Judsan  v.  Chray,  17  How.,  289 ;  Lomrenoe  v.  -Rw,  20 
N,  Y.,  268.)  Particularly  bo  in  cases  involving  a  trust,  {Neil- 
son  V.  BUgkt^  1  Johns.  Gas.,  205 ;  Weston  v.  Barker^  12  Johns., 
276;  Cumberland  v.  Cod/rmgton^  3  Johns.  Ch.,  261,  ^^Z^ 
V.  Taylor^  5  Hill,  577 ;  Mvrdock  v.  jli^K;*,  29  Barb.,  59 ; 
Boss  V.  Curtis^  30  Barb.,  238 ;  Laurence  v.  J?baj,  20  N.  T., 
268 ;  see  dissenting  opinion  of  Jndge  Oomstook.) 

Allsn,  J.  The  plaintiff  does  not  lay  any  stress  npon  the 
fact,  that  the  money  was  loaned  by  it  to  the  Florence  Mills,  to 

^  enable  the  latter  corporation  to  pay  the  note  which  is  the 

subject  of  this  litigation.  That  transaction  has  no  bearing 
upon  the  daim  now  made  against  the  defendant.  The  plain- 
tiff was  the  owner  of  the  note,  and  but  for  the  premium  on 
the  exchange,  and  the  gain  of  a  few  days'  interest,  which 
resulted  from  the  discount  of  a  new  note,  and-  the  sale  of  a 
bill  on  New  York,  to  take  up  the  one  about  to  mature,  the 
process  of  renewal  would  have  been  very  simple ;  the  exchange 
of  one  note  for  the  other,  the  borrower  paying  the  discount ; 

f  and  there  could  have  been  no  misappropriation  of  the  funds. 

Or,  the  plaintiff  might  have  protected  itself  against  all  loss, 
by  remitting,  in  its  own  name,  the  funds  for  the  payment  of 
the  note  in  New  York,  and  in  that  case,  if  the  defendant  had 
appropriated  them  to  any  other  purpose,  it  would  have  been 
responsible  to  the  plaintiff.  But,  by  the  loan  to  the  Florence 
Hills,  the  money  became  absolutely  the  property  of  that  cor- 
poration, and  was  at  its  disposal  the  same  as  money  received 
from  any  other  source,  and  belonging  to  it.  It  is  not  denied 
that  the  money  was  the  money  of  the  Florence  Mills,  and 
properly  deposited  with,  and  received  by,  the  defendant  as  such, 
and  not  as  the  money  of  the  plaintiff.  The  Florence  Mills  had, 
and  kept  an  ordinary  banking  account  with  the  defendant, 
making  deposits  with,  and  drawing  checks  upon  the  latter  as 
occasion  required ;  and  there  was  nothing  in  the  transactions, 
or  mode  of  dealing  between  the  parties,  to  take  the  account 
out  of  the  ordinary  rules,  applicable  to  bankers'  accounts,  or 
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YSktj  the  rightB,  and  obligations  resulting  from  fhe  ordinary 
course  of  dealing  between  bankers,  and  their  customers.  The 
relation  of  banker,  and  customer  in  respect  to  deposits,  is  that 
of  debtor,  and  creditor.  When  deposits  are  received,  they 
belong  to  the  bank  as  a  part  of  its  general  funds,  and  the 
banker  becomes  the  debtor  to  the  depositor,  and  agrees  to 
discharge  the  indebtedness,  by  paying  the  checks  of  the 
depositor,  his  creditor.  The  contract  between  the  parties  is 
purely  legal,  and  has  no  element  of  a  trust  in  it.  {Chapmcm  v. 
White,  2  Seld.,  412 ;  Marine  Bcmk  v.  Ftdtm  BwnJc,  2  Wal- 
lace, 252 ;  Bmik  of  ihe  BqniUic  v.  MiUardy  10  Wallace,  152.) 
The  money  was  not  sent  to,  or  received  by  the  defendant  as 
the  money  of  the  plaintiff,  or  a  specific  fund  for  the  payment 
of  the  note  held  by  the  plaintiff.  It  was  not  sufSdent  for 
that  purpose,  but  by  a  credit  of  the  amount  to  the  general 
account  of  the  Florence  MiUs,  the  defendant  became  a  debtor 
to  the  depositor,  to  an  amount  in  excess  of  that  called  for 
by  the  note.  The  direction  was  to  credit  the  account  with 
this  sum;  and  this  direction  was  complied  with,  and  the 
relation  of  debtor,  and  creditor,  between  the  defendant,  and 
the  Florence  Mills,  to  the  amount  appearing  upon  the  books 
of  the  bank  to  the  credit  of  the  depositor,  was  the  result. 
The  whole  sum  was  at  the  disposal  of  the  depositor,  and  sub- 
ject to  his  checks ;  and  the  duty  of  the  defendant,  as  well  as 
its  agreement,  was  to  discharge  the  indebtedness,  by  paying  the 
checks  of  the  depositor,  and  the  agreement  being  with  the 
depositor,  the  responsibility  for  a  breach  of  it  was  to  the  same 
party,  and,  in  the  language  of  Mr.  Justice  Davis  in  Batik 
qf  the  Mepublio  v.  MiUard  {fwprd),  it  would  be  an  anomaly 
in  the  law,  if  another  party  could  also  have  an  action  for  the 
same  thing ;  and  see  Ma/rzetti  v.  WiUiame  (1  B.  &  Ad.,  415). 
It  is  not  claimed,  that  there  was  an  express  promise  to  or 
for  the  benefit  of  the  plaintiff.  There  was  a  promise,  and 
agreement  with  the  Florence  Mills,  of  the  character,  and  to 
the  extent  indicated,  and  the  law  will  not  imply  a  promise 
as  a  substitute  for,  or  in  addition  to  the  express  contract  of 
the  parties.    (  Whikiey  v.  StdHvaHj  7  Mass.,  107.) 
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The  defendant  then,  by  an  agreement  with,  and  direction 
of,  the  Florence  Mills,  became  the  general  debtor  of  the 
latter  for  something  more  than  $5,000;  and  whether  the 
agreement  was  to  pay  checks  generally,  or  to  pay  them  in  a 
particular  order,  or  to  pay  a  specific  check  for  a  part  of 
the  indebtedness  when  presented,  cannot  be  very  material,  as 
aJBfeetlng  the  relations  of  the  parties,  or  the  legal  rights  of 
holders  of  the  checks.  All  contracts  of  that  character  are 
with  the  depositor,  and  under  such  contract  it  is  well  settled, 
no  rights  accrue  to  the  holders  of  checks. 

Judge  Gabdkbb,  in  Chapman  v.  White  (supra),  says :  "  The 
drawee  owes  no  duty  to  the  holder,  until  the  check  is  pre- 
sented and  accepted.''  And  again :  ^^  Money  deposited  gene- 
rally with  a  banker,  becomes  the  property  of  the  depositary. 
The  right  of  the  depositor  is  a  chose  in  action.  It  is  imma- 
terial, whether  the  implied  engagement  upon  the  part  of  the 
banker,  is  to  pay  the  sum  in  gross  or  in  parcels,  as  it  shall  be 
required  by  the  depositor."  The  cases  all  agree,  that  not- 
withstanding the  agreement  which  bankers  make  with  their 
customers,  to  pay  their  checks  to  the  amount  standing  to 
their  credit,  a  check-holder  can  take  no  benefit  from  this 
agreement,  and  that  a  check  does  not  operate  as  a  transfer,  or 
assignment  of  any  part  of  the  debt,  or  create  a  lien  at  law  or  in 
equity  upon  the  deposit.  {Harris  v.  Clark,  8  Comstock,  98 ; 
Winter  v.  Drwry,  1  Seld.,  526 ;  DyhersY.  Leather  Mem.  Bh., 
11  Paige,  612 ;  Chapman  v.  White,  mpra;  Bank  ofRepyb- 
Uc  y.  MiUard,  supra;  ThomhiU  v.  BaU,  2  01.  &  Fin.,  28.) 

The  principle  was  applied  by  this  court,  in  Cowperthwaite 
▼.  Sheffidd  (8  Corns.,  248),  to  a  bill  of  exchange,  drawn  against 
a  consignment  of  goods,  of  which  the  consignees  and  drawees 
were  advised  by  letter,  accompanying  a  notice  of  the  ship- 
ment of  the  goods.  This  court  held,  that  the  bills  and  letter 
of  advice  did  not  operate,  as  an  appropriation  of  the  proceeds 
of  the  cotton  to  the  payment  of  the  bills.  The  judge,  deliver- 
ing the  opinion,  says :  "  But  if  it  could,  by  any  equitable 
intendment,  be  held  to  amount,  to  a  specific  direction  to  apply 
the  proceeds  of  the  shipment  to  the  payment  of  these  bills,  it 
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could  only  be  in  favor  of  a  party,  who  had  notice  of  the 
arrangement  and  who  had  purchased  the  bills,  or  become  liable 
upon  them  on  the  faith  of  it."  The  plaintiff  here  has  not 
acted  upon  the  faith  of  any  dealings,  or  transactions  with  the 
defendant  The  money  deposited  to  the  credit,  and  going 
into  the  general  account  of  the  Florence  Mills,  was  only  pay- 
able upon  a  proper  voucher,  upon  check,  or  in  payment  of  an 
acceptance,  or  promissory  note  of  the  depositor,  payable  at 
the  bank.  An  acceptance,  or  promissory  note  thus  payable  is, 
if  the  party  is  in  funds,  that  is,  has  the  amount  to  his  credit, 
equivalent  to  a  check ;  and  is  in  effect  an  order,  or  draft  on  the 
banker,  in  &vor  of  the  holder,  for  the  amount  of  the  note  or 
acceptance.  It  was  so  regarded  in  this  case  by  the  parties, 
and  it  was,  in  substance,  a  check  on  the  defendant  in  favor  of 
the  plaintiff,  with  a  superadded  direction  by  letter  from  the 
drawer,  to  the  drawee,  to  pay  it  when  presented.  This  direc- 
tion was  a  work  of  supererogation,  and  gave  no  additional 
sanction,  or  effect  to  the  previous  direction  embodied  in 
the  note.  Checks  are  but  inland  bills  of  exchange,  and  sub- 
ject to  all  the  rules  applicable  to  instruments  of  that  character, 
and  impose  no  obligation  upon  the  drawees  until  accepted, 
and  until  presented  and  paid,  are  revocable  by  the  drawer, 
who  has  the  legal  control  of  the  moneys  to  his  credit  until 
actual  acceptance  or  payment  of  the  checks,  and  this  upon 
the  principle,  that  the  contract  and  obligation  of  the  banker, 
is  to  and  with  the  depositor,  and  not  the  holders  of  his  checks. 
(See  cases,  supra).  An  acceptance  must  be  in  writing  to  charge 
the  drawee,  and  nothing  but  an  unconditional  promise  in 
writing  to  accept  a  bill  before  drawn,  will  be  deemed  an  actual 
acceptance,  even  in  favor  of  one  who,  upon  the  faith  thereof 
shall  have  received  the  bill  for  a  valuable  consideration.  (1 S, 
6.,  768,  §§  6,  8.) 

Before  this  note  matured  or  was  presented  for  payment, 
the  defendant  paid  upon  another  note  of  the  same  maker, 
payable  at  the  bank  of  the  defendant,  and  which,  by  commer- 
cial usage,  takes  the  place  of,  and  is  equivalent  to  a  check, 
and  charged  the  same  to  the  account  of  the  maker,  leaving  an 
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amount  to  tlie  credit  of  the  account,  insufficient  to  pay  the 
plaintiff.     This  payment  was  valid  as  against  the  customer  of 

f  the  defendant,  the  maker  of  the  note,  and  that  corporation 

has  no  cause  of  action  against  the  defendant,  either  for  the 
money,  or  for  not  paying  the  plaintiff's  note  when  presented. 

,  The  defendant  has  performed  its  contract  with  the  Florence 

Mills,  and  discharged  its  obligation  to  it,  by  honoring  its 
drafts,  and  was  without  funds  for  the  payment  of  the  plain- 
tiff's note  when  presented. 

K  the  defendant  is  charged  with  the  amount  ot  the  note  at 

I  the  suit  of  the  plaintiff;  the  anomaly  will  be  presented,  of  a 

^  liability  existing  in  favor  of  a  stranger  to  a  contract,  after  it 

has  been  fully  performed  and  its  obligations  fulfilled,  in  favor 
of  and  by  transactions  with  the  party  with  whom  it  was  made. 
There  was  no  instant  of  time  between  the  deposit  of  the 
money  on  the  third  of  April,  and  the  presentation  of  the  note 
by  the  plaintiff  on  the  following  day,  that  the  directions  to 
pay,  given  by  the  letter  of  the  second  of  April,  were  not  revo- 
cable by  the  Florence  Mills,  and  when  the  money,  had  it 
remained  to  its  credit,  would  not  have  been  subject  to  its 

\  order,  and  liable  to  attachment  for  its  debts ;  and  to  hold  the 

defendant  liable  for  any  reason  to  the  plaintiff,  as  the  result 
of  the  deposit  with  the  directions  accompanying  it,  would  be 
to  subject  it  to  distinct,  and  inconsistent  liabilities  to  different 
persons  for  the  same  debt. 

It  is  sought  to  bring  this  case  within  the  principle  of  those, 
in  which  a  promise  to  one,  for  the  benefit  of  another,  has  been 
enforced  at  the  suit  of  the  latter.  But  in  all  the  cases,  in 
which  such  an  action  has  been  sustained,  it  is  believed  there 
has  been  a  promise  upon  a  distinct,  independent  consideration, 
connected  directly  with  the  promise;  and  the  promise  has  not 
been  performed  in  resj^ect  to,  or  discharged  by  the  promisee, 
but  the  debt  has  been  still  due  and  undischarged.  In  the  case 
before  us,  there  was  an  express  contract  between  the  depositor, 
and  the  defendant,  such  as  always  exists  between  banks  and 
their  customers,  and  upon  which  the  defendant  owed  no  duty 
to  the  plaintiff,  and  which  could  be  fully  performed,  and  dis- 
SlCKBT^ — Voii.  I.  19. 
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charged  without  affecting  any  legal  rights  of  the  plaintiff ;  and 
thifi  action  can  only  be  sustained,  by  implying  another  and  a 
different  contract  with  the  plaintiff,  touching  the  general 
account  of  the  Florence  Mills  with  the  defendant,  and  the 
debt  owing  by  the  defendant  to  that  corporation. 

The  defendant  here  has  no  money,  which  equitably  and  in 
good  conscience  belongs  to  the  plaintiff.  There  is  no  trust 
fund,  or  property  of  which  the  defendant  is  the  trustee  for  the 
plaintiff,  as  the  cestui  que  trust. 

The  defendant  has  received  no  money  from  the  plaintiff  or 
from  any  person  as  from  the  plaintiff.  A  new  and  undefined 
liability  is  sought  to  be  established  in  behalf  of  a  stranger,  by 
implication,  from  the  simple  act  of  a  deposit  of  one  sum  of 
money  with  a  banker,  accompanied  with  a  direction  to  pay  a 
larger  sum,  and  debit  the  same  to  the  depositor,  when  a  par- 
ticular voucher  should  be  presented,  and  after  the  banker  has 
paid  the  money  upon  another  order,  or  draft  of  the  customer ; 
making  the  banker  responsible  for  a  proper  adjustment  of  tho 
rights,  and  equities  of  different  holders  of  checks,  or  drafts  on 
the  same  fund,  which  was  held  improper  by  the  chancellor  in 
Dyke  V.  Leather  Manufactwreri  BcmJc  {sv^c^.  It  was  not 
without  a  struggle  that  the  doctrine,  that  upon  a  promise  to 
A,  for  the  benefit  of  B,  the  latter  could  maintain  an  action, 
was  established,  and  judges  have  yielded  assent  to  it  with 
reluctance ;  and  in  general,  there  has  been  some  trust,  or  the 
defendant  has  been  charged,  as  for  money  which,  ex  eqtiOy  et 
honoy  belonged  to  the  plaintiff,  and  a  privity  of  contract  has 
been  spelled  out.  (See  MeUen  v.  Whipple^  1  Gray,  817.)  The 
doctrine  will  not  be  extended  to  new  or  doubtful  cases. 

TV  hen  A,  being  sued  by  B,  paid  the  debt  and  costs  to  his 
own  country  attorney,  for  transmission  to  B,  and  the  attorney 
sent  a  check,  exceeding  the  amount,  to  his  own  town  agent, 
directing  him  to  pay  the  debt  and  costs  out  of  it,  the  agent 
acknowledged  the  receipt  of  the  letter,  and  promised  to  apply 
the  money  as  directed,  but  retained  it  in  reduction  of  a  debt 
due  to  him  from  the  attorney.  It  was  held,  that  A  could  not 
maintain  an  action  for  money  had  and  received  against  the 
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agent.  {Odib  v.  Becker j  6,  Q.  B.,  930 ;)  Wedlake  v.  EurUy^  1 
C.  and  J.,  83 ;  and  WHUoma  v.  Eoerett^  14  East,  682,  were  very 
similar  in  their  oircamstanoes  and  in  principle  to  this  case. 
In  Wedlahe  v.  Surtej/y  A,  remitted  to  B,  a  bank  bill  indorsed, 
"pay  to  the  order  of  B, nnder  provision  for  my  note  in  fiavor 
of  G,  payable  at  the  o£Sce  of  B,  on  the  first  of  January,  1830, 
for  £103.5.  6."  The  bill  was  remitted  in  a  letter,  containing 
instnictions  for  the  application  of  the  proceeds  of  the  bill,  simi" 
lar  to  the  indorsement.  B,  coUeoted  the  bill,  and  received  the 
money ;  and  npon  the  application  of  0,  the  holder  of  the  note, 
refused  to  pay  over  the  money,  but  kept  it,  claiming  to  set  it 
off  against  a  debt  due  to  him  from  A.  0,  brought  l^e  action, 
and  was  nonsuited  at  the  trial  before  Lord  Chief  Baron 
Alexander,  and  the  court  in  banc  sustained  the  ruling  at  fiisi 
prmsy  holding  that  A,  might  have  maintained  an  action  for 
a  misappropriation  of  the  money,  but  that  0  had  no  cause  of 
action.  Williams  v.  Everett  was  this :  Eelly,  residing  abroad, 
remitted  bills  on  England  to  the  defendants,  his  bankers  in 
London,  with  directions  to  pay  the  amount  in  certain  speci- 
fied proportions  to  his  creditors,  of  whom  the  plaintiff  was 
named  as  one ;  and  advised  the  creditors  of  the  remittance, 
and  directions.  The  defendants  collected  the  bills,  and  the 
action  was  brought  for  the  proportion  assigned  to  the  plain- 
tiff, by  the  debtor  remitting  the  same.  The  claim  made  by 
the  plaintiff,  was  very  like  that  upon  which  this  judgment  is 
sought  to  be  supported,  viz. :  The  assent  of  the  defendants  to 
the  terms  of  the  remittance,  and  an  implied  promise  to  com- 
ply with  the  directions,  but  it  was  repudiated  by  the  court. 
Lord  Ellknboeottgh,  C.  J.,  says :  "  By  the  act  of  receiving 
the  bill,  the  defendant  agreed  to  hold  it  till  paid,  and  its  con- 
tents, when  paid,  for  the  use  of  the  remitter.  It  is  in  the 
power  of  the  remitter,  to  give  and  countermand  his  own  direc- 
tions respecting  the  bill  as  often  as  he  pleases ;  and  the  per- 
sons to  whom  the  bill  is  remitted,  may  still  hold  the  bill  till 
received,  and  its  amount  when  received,  for  the  use  of  the 
remitter  himself,  until  by  some  engagement,  entered  into  by 
themselves,  with  the  person  who  is  the  object  of  the  remit- 
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tance,  they  have  preclnded  themselyes  from  bo  doing,  and 
have  appropriated  the  remittance  to  the  use  of  such  person." 
Those  cases  cannot  be  distinguished  in  principle  from  this, 
and  they  are  not  in  conflict  with  any  of  the  cases  relied  upon 
by  the  plaintiff.  The  defendant  here  has  not  come  under  any 
engagement  to  the  plaintiff,  and  has  not  appropriated,  or  set 
apart  any  money,  to  or  for  the  plaintiff,  or  done  any  act  pre- 
cluding it  from  treating  the  money  remitted  by,  as  well  as  the 
money  standing  to,  the  credit  of  the  Florence  MiUs,  as  the 
money  of  that  corporation.  (See,  also,  £aron  v.  Stulbandy  4 
B.  &  Ad,,  611.)  Lwvormoe  v.  Fox  (20  N.  Y.,  268)  was 
upon  an  express  promise,  to  pay  a  sum  of  money  received  by 
the  defendant,  from  a  debtor  of  the  plaintiff,  to  the  plaintiff; 
and  the  promise  was  the  consideration  upon  which,  and  upon 
which  alone  he  received  the  money.  The  money  was  appro- 
priated by  the  debtor,  to  the  payment  of  the  debt  to  the 
plaintiff,  and  intrusted  to  the  defendant  upon  an  express 
promise  to  pay  that  debt ;  and  yet  that  case,  very  different  in 
all  the  material  facts  and  circumstances  from  this,  was  decided 
by  a  divided  court,  and  those  who  acquiesced  in  the  judgment, 
differing  as  to  the  grounds  upon  which  the  judgment  should 
rest.  Here,  the  defendant  was  a  debtor  of  the  Florence 
Mills,  upon  a  general  banker's  account ;  there  was  no  special 
loan  on  an  express  promise  to  pay  the  plaintiff,  and  no  one 
else,  and  there  is  no  principle  of  agency  in  the  case,  which 
would  bring  the  case  within  the  reasons,  which  led  Judges 
Johnson  and  Denio  to  assent  to  the  judgment  in  the  case  last 
cited.  Kelly  v.  Roberta  (40  N.  Y.,  432)  is,  in  principle,  deci- 
sive of  this  case.  It  was  there  held,  that  an  agreement  upon 
no  new  consideration,  between  debtor  and  creditor,  that  the 
former  should  pay  the  amount  of  his  debt  to  a  third  person, 
is  not  irrevocable  by  the  creditor,  and  does  not  create  a  trust 
or  interest  in  such  third  person,  as  will  prevent  its  being  held 
under  attachment  against  the  property  of  the  debtor.  The 
case  is  well  distinguished  by  Judge  James,  in  delivering  the 
opinion  of  the  court,  from  Lawrence  v.  Fox^  and  kindred  cases ; 
and  in  the  course  of  his  opinion  he  says :  '*  The  simple  inquiry, 
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whether,  if  a  creditor  directs  his  debtor  to  pay  his  note  to  a 
third  person,  and  he  assents,  such  creditor  can  revoke  the 
direction,  has  never  been  decided  in  the  negative,  and  I  think 
it  cannot  be  so  decided  on  any  principle."  The  reasoning  of 
Jndge  Jakes  was  concnrred  in  by  Judges  Gboybb,  Woodbuff 
and  Mason.  Jadge  Lon  was  also  for  an  affirmance  of  the 
judgment,  on  the  ground  that  the  verbal  agreement  of  the 
defendant,  to  pay  the  plaintiff,  was  made  at  the  same  time  of 
the  bill  of  sale  of  the  goods,  which  was  the  alleged  considera- 
tion of  the  promise,  and  was  therefore  merged  in  it,  and  void. 

There  is  no  principle,  or  well-considered  authority,  upon 
which  the  judgment  can  be  sustained.  I  am  for  a  reversal 
of  the  judgment,  and  a  new  trial. . 

All  concur  except  Ohitboh,  Oh.  J.  dissents. 

Judgment  accordingly. 


46     OS 
137    815 


Timothy  B.  Geant,  Survivor,  etc..  Respondent,  v,  Chables 

M.  SMirH,  Appellant. 

Defendant  guaranteed,  that  B.  &  S.  should  receive  and  pay  for  a  steam 
engine  and  two  boilers,  of  a  given  capacity  and  power,  particularly 
described,  at  an  agreed  price.  By  an  agreement  of  the  principals,  with- 
out the  assent  of  the  surety,  an  engine  with  three  boilers,  and  of  a  greater 
capacity  and  power,  at  an  additional  price,  was  substituted. 

Ssld^  that  the  change  in  the  contract  was  a  material  one,  imposing  entirely 
new  obligations  upon  the  contracting  parties,  and  discharged  the  surety 
from  any  liability. 

(Argued  June  16th,  1871 ;  decided  September  2d,  1871.) 

Appeal  from  judgment  of  the  late  General  Term  of  the 
seventh  judicial  district,  denying  motion  for  a  new  trial,  and 
directing  judgment  to  be  entered  for  plaintiff  upon  verdict. 
Ganse  tried  in  Livingston  county. 

On  the  twentieth  day  of  January,  1867,  a  contract  in  writ- 
ing was  made  and  entered  into,  between  L.  Sweet  &  Oo.,  of 
Dansville,  N.  Y.,  of  the  first  part,  and  B.  L.  Ball  and  F.  L. 
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Smith,  of  Ean  Clare,  Wis.,  of  the  second  part,  by  which 
Sweet  &  Co.,  ware  to  furnish  the  iron,  and  machinery  for  a 
steam  circular  saw-mill.  The  engine  of  twelve  inch  bore,  and 
twenty  indi  stroke,  and  two  cylinder  boilers  thirty  feet  long 
and  twenty-four  inches  in  diameter.  The  price  to  be  paid 
therefor  was  $2,000.  Upon  the  said  contract  was  the  gua^ 
anty  of  defendant,  as  follows : 

^^  In  consideration  of  one  dollar,  the  receipt  whereof  ia  hereby 
acknowledged,  I  hereby  guarantee  the  fulfillment  of  the 
forgoing  contract  on  the  part  of  the  party  of  the  second  part 

"  OHAS.  M.  SMITH,  [l.  s.]  '' 

"  Dated  February  20^A,  1857." 

After  the  execution  of  the  contract  and  guaranty,  it  was 
agreed  between  the  parties  to  the  contract,  without  the  know- 
ledge or  assent  of  defendant,  that  another  boiler  should  be 
added,  and  the  necessary  changes  made  in  the  irons  and 
machinery,  and  an  additional  price  was  agreed  to  be  paid. 

Sweet  &  Oo.  assigned  the  demand  to  firown  &  Grant,  who 
brought  this  action.  After  the  issue  was  joined  Brown  died, 
and  the  action  was  continued  by  Grant  as  survivor. 

The  court  charged  the  jury,  that  the  additional  boiler  and 
other  additional  things  were  ordered,  ftimished,  and  charged 
as  extra  work,  and  were  not  furnished  under  the  contract,  and 
did  not  operate  to  alter,  or  change  the  contract,  to  which 
defendant's  counsel  excepted. 

The  defendant's  counsel  also  requested  the  court  to  charge 
the  jury  that,  although  Ball  &  Smith  did  accept  the  madiinery, 
if  it  was  not  finished  in  time,  or  if  it  was  in  any  way  differ- 
ent from  what  was  agreed  upon,  it  did  not  bind  the  surety. 

The  court  declined  so  to  charge,  and  defendant's  counsel 
excepted. 

The  court  directed  a  verdict  in  favor  of  the  plaintiff  for 
$3,606.02,  to  which  direction  the  defendant's  counsel  duly 
excepted. 

Exceptions  were  ordered  to  be  heard  at  first  instance  at 
General  Term. 
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H,  B.  Sdden^  for  appeUant    That  the  contract  of  guaranty 
I  never  became  binding  on  defendant.    (Piatt  on  Covenants, 

f  569 ;  Shep.  Tonch.,  164 ;  Chitty  on  Confer.,  8th  Am.  ed., 

p.  9  and  notes;  Eaaa/rd  v.  The  N.  K  Marine  Ine.  Co.y 
1  Smnner,  218,  225,  226 ;  Theobald  on  Prin.  and  Surety,  \ 

p,  2.)  The  alleged  receipt  of  property  by  defendant  as  secu- 
rity, does  not  aid  plaintiff.  (Cole  v.  Blvnt^  2  Bosworth,  117- 
125 ;  Pope  v.  Dinsmore,  8  Abb.,  429 ;  Code,  §  148.)  The 
alteration  of  the  contract  without  defendant's  knowledge 
released  him  from  liability.  {Baoon  v.  Cheaney^  1  Starkie,  192 ; 
i  DoiWn  V.  J?radZq(,  17  Wend.,  424, 425  ;   Walraihy.  Thomp- 

*  eon,  6  Hill,  540 ;  Brickhead  v.  Brovniy  5  HiU,  634;  Smith 

V.  Bann,  1  Hill,  643 ;  Appleton  v.  Parker^  15  Gray,  177 ; 
Samwell  v.  Howarth,  3  Meriv.,  272 ;  2  W.  and  Tr.,  leading 
cases,  715  ;  2  Am.  Leading  Cases,  1st  ed.,  150 ;  MUlery.  Stew- 
arty  9  Wheat.,  680 ;  2  Parsons  on  Cent,  5th  ed.,  18,  and 
note  {o)  ;  Merrimaeh  Ootmty  Bwnk  v.  Brownj  12  N.  H., 
320 ;  Fowler  v.  Brooke^  13  N.  H.,  240 ;  Boe  v.  ffarrieony  2 
T.  E^  425 ;  Chitty  on  Cont,  529 ;  and  the  case  of  Bohineon 
V.  Offlatty  cited  in  note,  7  Mmiro,  541.) 

S,  Bubhardy  for  respondent.  That  there  was  no  mate- 
rial departure  from  the  contract.  (23  How.  U.*  8.  B.,  149 ; 
»7N.  T.  B.,  526;  BoelejfY.  BladCy  28  N.  T.  B.,  444;  .^n. 
dair  v.  TaJmagey  35  Barb.,  602.)  The  testimony  being  con- 
dugive,  it  was  the  duty  of  the  court  to  charge  in  accordance 
therewith.  {Mason  v.  Lcyrdy  40  N.  Y.  B.,  477, 484 ;  Bicker- 
eon  V.  Waeeony  48  Barb.,  412 ;  2  Comstook's  B.,  383 ;  People 
V.  Cooky  4  Selden  R,  67,  74-78.)  If  defendant  did  not  con- 
cede the  &ets,  he  shonld  have  requested  the  court  to  submit 
to  the  jury  whatever  he  disputed.  {Sand  v.  ShoemaJcery  2 
Keyes  R,  268 ;  Seynumr  v.  Cowmgy  1  Eeyes  B.,  532 ;  Sted- 
man  v.  W.  T.  ft?.,  48  Barb.,  97 ;  Downs  v.  Bushy  28  Barb., 
157, 180 ;  People  v.  Cooky  4  Seld.  B.,  67,  78 ;  WincheU  v. 
Hieksy  18  N.  Y.  B.,  558 ;  Baa^nes  v.  PrvmSy  2  Keman,  23.) 
The  guaranty  must  be  construed  most  strongly  against  the 
goanntor.    (19  Eng.  Com.  Law  B.,  70 ;  Tindall,  Park  & 
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Burrough,  J. ;  2  Parsons  on  Contract,  21,  note  17,  1st  ed. ; 
2  Parsons  on  Contract,  5th  ed.,  509,  note  X ;  RocheBter  City 
Bank  v.  EVwood^  21  K  T.  E.,  88,  90 ;  Bmjammv. HUlctflrd^ 
28  How.  U.  S.  E.,  164 ;  17  Wend.  E.,  425,  top  of  page ;  4 
Barb.,  487-489 ;  4  Hill,  202,  top  of  page ;  37  N.  T.  E.,  526 ; 
Lee  V.  Dicky  10  Peter,  482 ;  3  Eng.  Com.  Law  R,  474 ;  34 
Barb.  E.,  208 ;  43  Barb.  E.,  217 ;  9  Cush.,  131 ;  23  How.  U. 
S.  E.,  149  ;  Rodey  v.  BUok,  28  N.  Y.  E.,  444 ;  Sinckdr  v. 
Talmdffey  35  Barb.,  602.)  It  was  correct  to  direct  a  verdict. 
(37  N.  T.  E.,  526 ;  32  N.  Y.  E.,  406,  427 ;  19  Abbott  E., 
325.) 

Allen,  J.  Had  the  objection  been  distinctly  taken  npon 
the  trial,  that  the  contract  of  guaranty,  never  took  effect  as  a 
binding  obligation  npon  the  defendant,  it  would  have  presented 
a  serious  question,  going  to  the  foundation  of  the  action. 

But,  as  this  point  was  not  taken  as  distinctly  as  it  might 
have  been  at  the  trial,  and  it  is  claimed  by  the  plaintiff,  was 
not  so  taken,  as  to  be  made  available  upon  this  appeal ;  and  as, 
in  the  view  taken  of  other  questions  which  were  pointedly 
raised,  it  is  not  necessary  to  pass  upon  it,  we  refrain  from 
deciding  it.  The  judge  at  circuit  charged,  as  matter  of  law, 
in  substance, 'that  the  contract  was  not,  by  agreement  of  the 
principal  contracting  parties,  altered  or  changed.  It  is  con- 
ceded that  any  material  variation  or  change,  by  the  principals, 
in  the  terms  of  the  contract,  without  the  assent  of  the  surety, 
operates  to  release  the  latter  from  his  obligations.  Whatever 
was  done  in  this  respect,  in  the  case  before  us,  was  done  with- 
out the  knowledge  of  the  defendant,  or  any  assent  on  his  part ; 
and  the  question  is,  whether  the  contract  was  varied  in  its 
terms,  by  the  act  and  agreement  of  the  parties  to  it. 

K  another  contract  has  been  substituted  for  the  original 
contract,  or  an  alteration  made  in  a  point  so  material  as,  in 
effect,  to  make  a  new  contract,  without  the  consent  of  the 
surety  or  guarantor,  he  is  discharged.  He  may  say,  ^'  In  hoe 
fcedere  nan  veni;^^  and  to  charge  him,  the  case  must  be 
brought  strictly  within  the  terms  of  the  guaranty,  when  rea- 
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sonably  interpreted.  {Bacon  v.  Ghesney^  1  Starkie,  162; 
Ddbhm  V.  Bradley  J  17  Wend.,  422 ;  WaJ/rath  v.  Thmnjpsop^ 
6  Hai,  640,  affirmed,  2  Oonist.,  186.) 

But,  passing  the  question,  suggested  by  the  cases  cited, 
whether  the  plaintiff  can  recover  against  the  surety,  upon 
proof  of  performance,  varying  essentially  from  that  called  for 
by  the  original  agreement,  although  assented  to  by  the  prin- 
cipal, the  question  recurs,  whether  there  was  a  substantial 
variation  of  the  contract  guaranteed,  upon  the  assumption, 
that  the  guaranty  became  valid  and  obligatory,  as  a  security 
for  the  payment  of  an  engine  and  machinery,  of  the  character 
and  description  mentioned  in  the  contract,  to  be  delivered 
within  a  reasonable  time  after  the  17th  of  March,  1867. 

Judge  Stoby,  in  MiUer  v.  StewaH  (9  Wheat.,  680),  enun- 
ciates the  principle,  by  which  the  obligations  of  sureties  are 
controlled,  very  distinctly,  and  in  accordance  with  the  whole 
current  of  authority.  He  says:  "Nothing  can  be  clearer, 
both  upon  principle  and  authority,  than  the  doctrine,  that  the 
liability  of  a  surety  is  not  to  be  extended  by  implication, 
beyond  the  terms  of  his  contract.  To  the  extent,  and  in  the 
manner,  and  under  the  circumstances  pointed  out  in  his  obli- 
gation, he  is  bound,  and  no  farther.  It  is  not  sufficient  that 
he  iflay  sugtain  no  injury  by  a  change  in  the  contract,  or  that 
it  may  even  be  for  his  benefit.  He  has  a  right  to  stand  upon 
the  very  terms  of  his  contract ;  and  if  he  does  not  assent  to 
any  variation  of  it,  and  a  variation  is  made,  it  is  fatal."  And 
see  Oahn  v.  Niemcewic^s  Executors  (11  Wend.,  812). 

By  the  contract  of  the  defendant,  he  guaranteed  that  Ball 
&  Smith  should  receive,  and  pay  $2,000,  at  the  times  and  in 
the  manner  specified,  for  "  a  steam  engine  of  twelve  inch  bore, 
and  twenty  inch  stroke ;  tvoo  cyUnder  hoilers,  each  thirty  feet 
long  and  twenty-five  inches  in  diameter ;  and  all  the  shafts, 
pulleys,  and  iron  necessary,"  etc.  The  thing  to  be  furnished, 
the  subject-matter  of  the  contract,  was  an  engine  and  two 
boilers  of  a  given  capacity  and  power,  particularly  described, 
at  an  agreed  price.  By  agreement  of  the  parties,  without 
the  assent  of  the  surety,  an  engine  with  three  boilers,  and  of 
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a  greater  capacity  and  power,  was  Bnbstitutod,  and  an  addi- 
tional price  agreed  to  be  paid.  The  change  in  the  contract, 
imposed  entirely  new  obligations  upon  each  of  the  contracting 
parties.  Proof  of  performance  of  the  original  contract,  wonld 
not  have  authorized  a  recovery  upon  the  new ;  and  so  proof 
of  a  performance  of  the  last  contract,  would  not  have  entitled 
Smith  &  Co.  to  recover  upon  the  original.  The  two  together 
constituted  a  new  or  substituted  contract,  obligatory  upon  the 
parties  to  it,  but  for  the  performance  of  which  by  Ball,  & 
Smith,  the  defendant  has  not  undertaken.  He  guaranteed  the 
payment  of  $2,000,  the  agreed  price  of  property  particularly 
described,  but  did  not  guarantee  the  payment  of  that  sum,  as 
a  part  of  the  purchase-price  of  an  essentially  different  article. 

The  defendant  may  be  presumed  to  have  known  the  dream- 
stances  of  his  principals,  their  ability  to  pay,  the  capacity 
of  their  property,  and  the  power  of  an  engine  which  could 
be  profitably  employed ;  and  to  have  been  willing  to  aid  them 
in  procuring  an  engine  of  the  requisite  power,  and  to  under- 
take for  them  to  a  limited  amount,  understanding  that  their 
engagement  was  for  such  an  engine,  and  only  to  the  same 
amount,  for  that  object.  It  is  evident  that  the  risk,  and  respon- 
sibility of  the  defendant,  was  materially  changed  by  this  new 
contract  for  the  additional  boiler,  and  the  incident^  necessary 
changes  in  the  machinery  and  connections. 

The  change  in  the  character  of  the  work  was  neither  trifling, 
nor  immaterial.  A  delivery  of  an  engine  with  three  boilers, 
grates,  smoke-stacks,  pumps,  water  and  steam  pipes,  is  not  a 
substantial  performance  of  a  contract  for  a  like,  engine,  with 
two  boilers,  with  corresponding  attachments.  A  change  so 
essential,  and  material  in  the  principal  thing,  the  subject-matter 
of  the  contract,  is  not  mere  extra  work,  something  additional 
to  the  main  thing.  It  is  a  change  in  the  thing  itself.  It 
would  seriously  impair  the  rule,  so  well  established  for  the 
protection  of  sureties,  prohibiting  aU  dealing  with  the  prin- 
cipal to  his  prejudice,  and  declaring  all  substantial  variations 
in  the  contract  without  his  assent,  to  operate  as  a  discharge  of 
his  obligations,  to  regard  a  change,  by  which  a  different  article 
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from  that  originally  agreed  upon  is  subfititnted,  and  at  a  dif- 
ferent price,  to  be  but  an  aoqniesoence  in  an  immaterial  depai 
tare  from  the  contract,  and  as  not  affecting  the  liability  of  the 
surety,  and  wonld  give  a  dangerous  latitude  to  the  principals, 
in  their  dealings  as  to  the  subject-matter  of  the  contract,  and 
greatly  enhance  the  risk  of  sureties.  In  Benjcmdn  v.  JSiUa/rd 
(23  How.  IT.  S.,  149),  there  was  a  simple  aequiescence  in  the 
prolongation  of  time  for  the  fulfillment  of  the  contract,  and 
the  machinery  substantially  conformed  to  the  contract.  The 
defects  were  latent,  and  were  remedied  as  soon  as  discovered. 
It  was  simply  held,  that  mutual  accommodation  between  the 
parties,  without  any  legal  constraint,  wonld  not  relieve  the 
surety.  The  principle  that  any  essential  variation  of  the  con- 
tract would  discharge  the  surety,  is  clearly  stated  by  Judge 
Gamfbbll,  in  giving  the  judgment ;  and  he  cites  (?aA/i  v. 
Ni&moewioz  in  affirmance  of  the  doctrine.  BainMe  v.  Wood 
(87  N.  Y.,  626)  was  decided  upon  the  ground,  that  the  surety 
had  made  his  liability  to  depend  upon  the  acts  of  the  prin- 
cipal, and  was,  therefore,  bound  by  the  appointment  of  an 
arUtrator,  as  an  act  ezpressly  provided  for  by  the  agreement, 
and  does  not  touch  this  case ;  but  the  principle  contended  for 
here  is  expressly  recognized,  as  well  in  the  prevailing  as  in  the 
dissenting  opinion.  The  ruling  of  the  judge  at  the  circuit 
upon  this  question,  was  dear  and  distinct,  and  left  no  question 
for  the  jury,  as  to  any  supposed  waiver  by  the  defendant  of  his 
rights,  or  assent  by  him  to  the  variation  in  the  terms  of  the 
contract. 

The  judgment  should  be  reversed,  and  a  new  trial  granted ; 
costs  to  abide  event. 

All  concur. 

Judgment  accordingly. 
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^^  ^^  to  Yaoate  Assessments,  eto. 

A  reBolutioii  of  the  oommon  council,  of  the  city  of  New  York,  directed 
that  certain  streets  be  paved  with  Nicolson  pavement,  and  **  that  cross- 
walks be  laid  or  relaid  at  intersecting  streets,  under  the  directions  of  the 
Croton  aqueduct  department'' — EM,  that  said  resolution  did  not  require 
a  cross-walk  at  every  street  intersection ;  but  that  the  department  ouuld 
omit  such  as  it  deemed  unnecessary  or  improper. 

Under  the  provisions  of  section  88  of  the  charter  of  1857,  where  an  improve- 
ment is  directed,  embracing  several  kinds  of  work,  which  may  be  per- 
formed separately  and  by  different  parties,  some  of  which  are  patented 
and  others  not,  separate  proposals  should  be  invited  for  that  part  which 
is  not  patented,  and  for  which  there  can  be  competition.  An  advertise- 
ment inviting  proposals  for  the  work  united  is  defective,  and  the  jusess- 
ment  founded  thereon  irregular. 

It  is  not  error  to  graduate  the  contract  price  for  the  work,  according  to  the 
time  employed  in  doing  it 

Neither  is  it  error  to  include  in  the  assessment,  the  whole  amount  of  the 
commission  to  be  paid  the  collector. 

An  error  of  judgment  upon  the  part  of  the  oommiasioners  apportioning 
the  sum  assessed,  cannot  be  reviewed  in  proceedings  instituted  under 
chapter  888,  of  the  Laws  of  1858 ;  that  can  only  be  resorted  to  for  the 
purpose  of  reviewing  frauds  or  irregularities. 

The  provision  of  section  27,  chapter  888,  of  the  Laws  of  1870,  authorizing 
a  deduction  from  an  assessment  of  the  sum  erroneously  included,  is  not 
retroactive,  and  does  not  afifect  proceedings  had  before  the  passage  of 
the  act 

(Argued  June  18th,  1871 ;  decided  September  2d.  1871.) 

Appeals  by  the  mayor,  etc.,  of  the  city  of  New  York,  from 
orders  of  the  late  Gheneral  Term  of  the  first  judicial  district, 
affirming  orders  of  Special  Term  vacating  certain  assessments, 
imposed  on  the  property  of  the  petitioners,  for  paving  Irving 
place,  Nineteenth  street,  and  Sixteenth  street  with  Nicolson 
pavement.  (Eeported  below  68  Barb.,  667.) 

On  the  29th  of  June,  1868,  the  following  resolution  was 
passed  by  the  common  council  over  the  mayor's  veto : 

"  Resolved^  That  Nineteenth  street,  from  Third  to  Sixth 
avenue,  be  paved  witli  Nicolson  pavement,  and  that  cross- 
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walks  be  laid  or  relaid  at  intersecting  streets,  under  the  direc- 
tion of  the  Croton  aqueduct  department ;  and  that  the  accom- 
panying ordinance  be  adopted." 

That  ordinance  provided,  that  the  work  should  be  done  by 
assessment ;  proposals  were  issued  for  the  work  under  adver- 
tisements, which  advertisements  invited  proposals  and  bids 
for  contracts  for  Nicolson  pavement  only. 

The  only  bid  received,  was  from  the  Nicolson  Pavement 
Company ;  and  a  contract  was  executed  between  it  and  the 
mayor,  aldermen  and  commonalty,  in  March,  1869. 

In  June,  1869,  the  Croton  aqueduct  board  certified  to  the 
bureau  of  assessors,  that  the  contract  had  been  performed  and 
accepted  by  the  board,  and  the  prices  and  quantities  of  work ; 
and  the  assessors  proceeded  to.  estimate  the  expense  of  the 
work  upon  the  property  benefited  thereby. 

In  the  contract,  an  allowance  was  made  for  each  day  the 
work  was  completed  within  the  contract  time.  The  amount 
of  this  allowance  was  included  in  the  assessment. 

Two  and  one-half  per  cent,  collector's  commission  upon  the 
whole  amount  to  be  collected,  was  also  included. 

The  assessment  was  confirmed  on  the  1st  of  September^ 
1869.  The  proceedings  were  instituted  in  February,  187(^ 
On  the  twenty-third  of  February,  an  order  of  reference  to  take 
proof  was  made.  The  cases  were  argued  before  Bbadt,  J., 
on  the  20th  of  April,  1870. 

RicJux/rd  O^Oormcm  and  A.  J.  Vcmderpodj  for  appel- 
lant. That  defects  in  the  proceedings,  not  objected  to  in  the 
petition,  cannot  be  considered.  {Hom^a  case^  12  Abb.,  124; 
RicKa  caaej  id.,  118 ;  Matter  of  Seyaer,  10  id.,  481 ;  MiUer^a 
caasy  12  id.,  121 ;  1  Hoffman's  Laws,  240.)  It  was  no  objec- 
tion, that  the  Nicolson  pavement  was  a  patented  article,  and 
excluded  competition.  {Aator  v.  The  MayoTy  MS. ;  MiUer*a 
caaey  12  Abb.,  121 ;  RicKa  oaae^  id.,  118 ;  Matter  of  Bahcocky 
28  How.,  118 ;  Hom^a  oaae^  12  Abb.,  124 ;  Bennett  a  caae,  id., 
127 ;  Say^a  caae,  14  id.,  63 ;  Zewia  v.  Mayor y  51  Barb.,  82.) 
The  act  of  1870  applies  to  these  proceedings.    {Curtia  v. 
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LecuoiU,  15  K  T.,  9, 13^  86,  264 ;  In  the  Matter  qf  Palmer, 
10  id.,  661 ;  LiUJi,  y.  Brothenony  16  Abb.,  384 ;  BuOer  v. 
Palmery  1  Hill,  331 ;  Chv/rch  v.  BhodeSy  6  How.  Pr.,  281 ; 
In  the  Matter  of  Beams^  17  How.,  469.) 

A.  B,  Zaiorenoej  Jr.j  for  respondents.  That  the  statutes 
should  be  strictly  construed.  (Sharp  v.  Speir,  4  Hill,  76 ; 
Sharp  v.  Johnaony  4  id.,  92;  In  re  BlodgeU^  MS.  opinion, 
Gboveb,  J. ;  Matter  of  Mott,  MS.)  llie  department  had  no 
authority,  to  deviate  from  the  resolution  of  the  common  coun- 
cil, and  omit  the  cross-walks.  {Matter  qf  Wood^  64  Barb., 
276 ;  see  Smith  v.  City  of  Neuo  York,  10  N.  Y.,  508;  id.,  4 
Sandf.,  222.)  The  assessments  should  have  been  confirmed 
by  the  common  council.  (2  Revised  Laws,  1813,  p.  407; 
Davies'  Laws,  etc.,  526.)  So  much  of  chapter  308,  Laws  of 
1861,  as  attempts  to  deprive  the  common  council  of  this  juris- 
diction,  is  in  conflict  with  section  16,  article  3,  of  the  State 
Constitution.  {People  v.  HiUe,  36  N.  T.,  449 ;  People  v. 
G^Brien,  38  id.,  193 ;  People  v.  Com,  HighwaySy  63  Barb., 
170 ;  People  v.  AUen,  42  N.  T.,  419 ;  Oaahin  v.  Meek^  42  id., 
188 ;  Qaddn  v.  Andereon,  55  Barb,,  419 ;  People  v.  Brad- 
ley, MS.,  decided  at  October  Term,  1869.)  The  act  passed 
April  26,  1870,  does  not  apply  to  this  case.  (Laws  of  1870, 
vol.  1,  p.  881 ;  Daeh  v.  Yan  KUeck,  7  Johns.,  477,  and  cases 
imfra ;  Johnson  v.  Burrdl,  2  Hill,  238,  per  Cowbn,  J. ;  see 
also,  particularly,  Ely  v.  Holton,  16  N.  Y.,  696 ;  CdUdns  v. 
Calkins,  3  Barb.,  306;  Wood  v.  OakHey,  11  Paige,  400; 
McManus  V.  Butler,  49  Barb.,  177 ;  People  v.  HUZa,  35 
N.  Y.,  449 ;  People  v.  O^Brien,  88  id.,  193 ;  People  v.  Com. 
Highways,  63  Barb.,  70 ;  and  see  People  v.  AUen,  42  N.  Y., 
419 ;  Gaskm  v.  Anderson,  56  Barb.,  269 ;  Oaskin  v.  Meek, 
42  N.  Y.,  188 ;  BaOey  v.  Mayor,  eto.,  7  Hill,  146.) 

Bafallo,  J.  These  proceedings  were  instituted  in  the 
Supreme  Court,  under  the  act  of  1868  (Laws  of  1858,  p.  574), 
for  the  purpose  of  vacating  assessments  upon  the  property  of 
the  respective  petitioners,  for  paving  parts  of  Irving  place, 
Nineteenth  street,  and  Sixteenth  with  Nicolson  pavement. 
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The  reeolutioiiB  of  the  common  councU,  under  which  the 
eeyeral  improvementB  in  question  were  made,  were  all  in  the 
same  form  and  directed,  that  the  streets  therein  mentioned, 
^^  be  paved  with  Kicolson  pavement,  where  not  already  paved 
with  Belgian  pavement,  and  that  crosswalks  be  laid  or  re-laid 
at  intersecting  streets,  under  the  direction  of  the  Croton 
aqueduct  department,  and  that  an  ordinance  which  followed 
each  of  the  resolutions  be  adopted." 

The  ordinance  provided,  that  the  work  be  done  by  assess- 
ment. 

It  appears  from  the  proof  taken  by  the  petitioners,  and  upon 
which  the  hearing  was  had  at  Special  Term,  that  in  perform- 
ing the  work  directed  by  Uiese  resolutions,  stone  cross-walks 
were  not  laid  at  all  the  intersecting  streets,  embraced  within 
the  several  areas  directed  to  be  paved,  but  only  at  those  places 
where  the  intersecting  streets  were  paved  with  Belgian  or 
concrete  pavement.  For  instance,  Irving  place,  from  Four- 
teenth to  Twentieth  streets,  is  intersected  by  five  streets. 
Three  of  these  were  paved  with  Belgian  or  concrete  ;  but  at 
Sixteenth  street  and  Nineteenth  street,  which  were  directed 
'  to  be  paved  with  Kicolson  pavement,  there  were  no  cross- 

walks laid,  but  the  Kicolson  pavement  was  continued  over 
the  space  where  there  had  previously  been  cross-walks. 

It  was  proved,  on  the  part  of  the  city,  without  contradic- 
tion, that  it  was  injurious  to  the  Nicolson  pavement,  to  inter- 
rupt it  at  intervals  by  cross-walks  of  stone ;  and  that  the 
contractor  was  directed,  to  lay  cross-walks  parallel  to  the  work, 
and  transversely,  at  the  commencement  and  termination  of 
the  work,  but  at  no  other  places. 
I  The  petitioners  claim,  that  under  the  resolution  of  the 

common  council,  cross-walks  should  have  been  laid  at  all  the 
intersecting  streets ;  and  that  so  much  of  the  Nicolson  pave- 
ment, as  covers  the  spaces  where  the  cross-walks  should  have 
been  laid  was  unauthorized,  and  that  the  cost  of  such  pavement 
being  embraced  in  the  assessment,  vitiates  the  whole  assess- 
ment.    The  first  three  specifications  of  alleged  irregularities 
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set  forth  in  the  petition,  consifit  of  this  objection  stated  in 
different  forms. 

The  court  below  seem  to  have  supposed,  that  the  objection 
was,  that  the  expense  of  the  cross-walks  was  indnded  in  the 
assessment,  though  none  were  laid,  and  the  case  was  disposed 
of  at  General  Term  on  that  ground.  But  such  was  not  the 
objection,  nor  was  there  auy  allegjition  or  proof  that  any 
cross-walks  were  charged  for,  which  were  not  laid.  The  objec- 
tion made  by  the  petitioners,  was  to  the  charge  for  Nicolson 
pavement,  in  those  places  where  it  was  claimed  that  there 
should  have  been  cross-walks. 

We  do  not  think,  that  the  terms  of  the  resolution  of  the 
common  council  are  so  specific  in  this  respect,  as  to  require 
that  cross-walks  should  be  laid  at  every  intersection,  whether 
needed  or  not.  The  evidence  shows  that  such  cross-walks 
were  rather  injurious  than  beneficial,  at  those  points  where 
the  intersecting  streets  were  laid  with  the  Nicolson  pavement, 
and  that  their  cost  was  nearly  three  times  as  much  per  super- 
ficial yard  as  that  of  the  pavement.  Olearly,  the  petitioners 
have  not  been  aggrieved  or  injured  by  the  omission ;  and 
unless  the  language  of  the  resolutions  is  so  clear  as  not  to 
admit  of  any  other  construction,  we  ought  not  to  hold,  that 
the  city  was  bound  to  incur  this  useless  additional  expense. 

The  language  of  the  resolutions  is,  that  the  street  be  paved, 
etc.,  and  cross-walks  laid  or  relaid  at  intersecting  streets,  under 
the  direction  of  the  Croton  aqueduct  department.  The  reso- 
lutions  do  not  say,  in  terms,  that  they  shall  be  laid  at  all  the 
intersections ;  and  in  view  of  the  character  of  the  pavement, 
as  shown  by  the  evidence,  we  think  that  the  resolutions  were 
substantially  complied  with,  by  laying  cross-walks  at  those 
intersections  at  which,  in  the  judgment  of  the  department, 
they  were  necessary  or  proper.  There  is  no  proof  that  this 
was  not  done ;  and  we  think,  therefore,  that  the  objection, 
presented  by  the  first  three  specifications,  is  untenable. 

It  is  further  objected,  however,  that  although  cross-walks, 
as  well  as  pavement,  were  required  by  the  resolutions,  and 
some  were  contracted  for  and  laid,  and  new  bridge-stones 
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farnished  and  charged  for,  to  amounts  exceeding  $250  in  each 
case,  there  was  no  advertisement  for  sealed  proposals  for  such 
cross-walks  or  bridge-stones,  as  required  by  section  88  of  the 
charter  of  1857.  This  objection  is  presented  by  the  fifth  and 
sixth  specifications  of  the  petitions. 

The  advertisement  published,  and  read  in  evidence,  called 
for  sealed  proposals  for  the  construction  of  Nicolson  pave- 
ments, in  the  localities  described  in  the  resolutions,  and  stated 
that  the  plans  for  the  works  might  be  seen,  and  specifications 
and  forms  for  the  bids  obtained,  on  application  at  the  office  of 
the  Croton  aqueduct  board. 

The  advertisement  did  not  mention  cross-walks  or  bridge- 
stones,  and  it  is  urged  that  it  did  not  give  notice,  that  such 
bridge-stones  or  cross-walks  were  required;  that  although 
they  were  mentioned  in  the  specifications,  in  the  office  of  the 
Croton  board,  to  which  attention  was  invited,  yet  that  there 
was  nothing  in  the  advertisement,  to  indicate  that  cross-walks 
would  be  embraced  in  the  specifications,  or  to  induce  parties 
to  examine  them,  with  the  view  of  bidding  for  such  cross- 
walks. It  might,  perhaps,  be  an  answer  to  this  objection, 
that  contractors,  acquainted  with  the  business  of  laying  ^pave- 
ments,  would  know  that  cross-walks  at  some  points  would  be 
a  necessary  part  of  the  work,  and,  therefore,  that  the  adver- 
tisement for  pavement  embraced  cross-walks,  as  incidental 
thereto. 

Bnt  in  this  case  there  is  an  element  which  presents  a  more 
serious  difficulty.  It  appears  that  the  Nicolson  pavement 
is  a  patented  article,  which  could  be  furnished  by  only  one 
party,  and  that  there  was  necessarily  but  one  bidder  for  the 
contract.  The  objection  taken  in  the  respondent's  points, 
that  inasmuch  as  there  can  be  no  competition  in  such 
patented  articles,  the  city  has  no  right,  under  the  charter,  to 
contract  for  them,  is  not  taken  in  these  i)etition8,  and  is  not 
properly  before  ns;  but  the  objections  which  are  taken  in  the 
petitions,  to  the  want  of  a  sufficient  advertisement,  for  propo- 
sals for  the  cross-walks  or  bridge  stones,  ordered  by  the  reso- 
lutions, does  raise  the  question  whether,  where  an  improve- 
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ment  is  ordered  by  the  common  council,  which  embraces 
several  kinds  of  work,  capable  of  being  separately  performed 
by  different  parties,  some  of  which  works  are  patented  and 
others  not  patented,  separate  proposals  should  not  be  invited 
for  that  part  of  the  work  which  is  not  patented,  and  for  which 
there  can  be  competition. 

It  seems  to  as,  that  the  intent  of  the  thirty-eighth  section 
of  the  charter,  cannot  be  carried  into  effect  without  such  a 
separation.  Even  if  we  should  hold  that  patented  articles 
may  be  contracted  for  by  the  city,  notwithstanding  the  impos- 
sibility of  competition,  we  ought  to  stop  there,  and  not  go  to 
the  length  of  sanctioning  a  practice,  whereby  competition 
may  be  prevented,  by  unnecessarily  coupling  a  work  not 
patented,  with  one  which  is  patented,  and  advertising  for  an 
entire  proposal  for  the  whole. 

In  the  former  case  there  is  no  alternative,  between  incurring 
the  hazard  of  abuses,  which  may  result  from  the  absence  of 
competition,  and  absolutely  depriving  the  public  of  the 
benefit  of  useful  improvements  and  inventions ;  but  in  the 
latter  case  competition  is  unnecessarily  excluded,  as  to  a  por- 
tion pf  the  work,  and  as  to  that  portion,  the  spirit  of  the 
thirty-eighth  section  completely  evaded.  We  are,  therefore, 
of  the  opinion,  that  a  fair  and  substantial  compliance  with 
that  section  requires,  that  where  the  work  is  separable,  sepa- 
rate proposals  should  be  invited  by  advertisement,  for  that 
portion  which  is  not  the  subject  of  a  patent,  so  that  persons 
other  than  those  controlling  the  patent  may  be  bidders. 

In  this  respect,  the  advertisement  in  the  present  case  was 
defective.  Even  if  the  term  pavement  be  sufficient  to 
embrace  the  appropriate  cross-walks,  yet  the  advertisement 
did  not  authorize,  any  separate  proposals  for  the  cross-walks, 
and  no  persons  but  those  who  had  it  in  their  power  to  pro- 
pose for  the  pavement,  could  be  bidders  for  the  cross-waJks. 
By  this  mode  of  advertisement,  patentees  of  the  pavement, 
were  secured  against  competition  for  the  cross-walks  or  bridge 
stones,  as  well  as  for  the  patented  pavement,  and  were  ena- 
bled, had  they  chosen  to  do  so,  to  charge  any  price,  however 
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exorbitant)  for  articles  which,  under  a  different  mode  of 

advertisementy  wonld  have  been  open  to  competition.  It 
does  not  appear,  that  in  this  case  the  contractors  availed  them- 
selves of  the  opportunity  thus  afforded,  of  taking  an  undue 
advantage ;  but  a  system  which  would  open  to  unscrupulous 
parties  such  an  avenue  to  fraud,  should  not  be  sanctioned, 
and  is  diametrically  opposed  to  the  spirit  of  the  thirty-eighth 
section  of  the  charter. 

Our  conclusion  is,  that  there  was  no  regular  or  sufficient 
advertisement,  for  proposals  for  the  cross-walks  and  bridge 
stones,  and  that  this  irregularity  invalidated  the  assessment. 

The  fourth  specification  of  the  petitions,  relates  to  a  per 
diem  allowance  inade  to  the  contractors,  pursuant  to  one  of 
the  provisions  of  the  contract,  for  completing  the  work  in  a 
shorter  time  than  that  limited  by  the  contract. 

The  38th  section  of  the  charter  of  1857  provides,  that 
when  proposals  are  advertised  for,  the  terms  of  the  contract 
shall  be  settled  by  the  corporation  counsel,  as  an  act  of  prelimi- 
nary specification  to  the  bid  or  proposal.  Contracts  containing 
specifications,  were  prepared  in  accordance  with  that  provi- 
sion ;  and  an  examination  of  them,  invited  by  the  advertise- 
ment, as  has  already  been  shown.  The  bids  were  therefore 
made  with  reference  to  this  provision  of  the  contract ;  and  it 
was  proved,  upon  the  hearing,  that  such  is  the  usual  practice. 
That  the  time  for  completion  of  the  work,  is  an  essential 
part  of  the  bids ;  that  when  bids  are  equal  in  other  respects, 
the  party  offering  to  do  the  work  within  the  shortest  time,  is 
treated  as  the  lowest  bidder.  The  daily  allowance  under  each 
contract  for  time  saved,  is  precisely  equal  to  the  daily  expense 
of  inspecting  the  work ;  and  the  same  sum  which  the  city 
pays  to  the  contractor  for  shortening  the  time,  it  saves  in 
inspectors'  fees. 

By  another  stipulation  of  the  same  contract,  if  the  pre- 
scribed time  is  exceeded  by  the  contractor,  he  is  bound  to  pay 
the  inspectors'  wages  during  the  excessive  time.  The  time, 
therefore,  within  which  the  work  is  to  be  completed,  affects 
its  price,  and  within  the  bounds  fixed  by  this  contract,  I  can 
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Bee  no  objection,  in  ordinary  cases,  to  graduating  the  price  to 
be  paid,  according  to  the  time  allowed  for  performing  the 
work.  This  provision  for  an  allowance,  it  is  true,  might  in 
the  case  of  a  patented  article,  be  used  as  an  instrument  of 
fraud,  but  that  result  flows  from  the  inherent  difficulties,  of 
applying  the  competitive  system  to  such  cases,  and  not  from 
the  method  of  adjusting  the  price.  The  danger  lies  in  the 
impossibility  of  competition,  and  not  in  the  form  of  the  con- 
tract. If  we  hold  that  the  city  may  contract  for  such  articles, 
I  do  not  see  that  any  additional  hazard  is  incurred,  by  allow- 
ing the  price  to  be  graduated  according  to  time,  as  in  other 
cases.  It  is  just  as  easy  for  bidders,  disposed  to  take  undue 
advantage,  to  add  to  the  price  demanded,  as  to  the  number 
of  days  required  for  performance. 

The  seventh  specification  relates,  to  the  charge  of  commis- 
sions, at  the  rate  of  two  and  a  half  per  cent  upon  the  whole 
amount,  payable  into  the  bureau  of  assessments.  This  results, 
in  a  charge  of  two  and  a  half  per  cent,  upon  the  amount 
expended  upon  the  work,  and  also  of  two  and  a  half  per  cent, 
upon  the  commission  chargeable  upon  that  sum,  and  at  first 
sight  the  charge  would  seem  to  be  excessive.  But  on  an 
examination  of  the  statute,  I  am  inclined  to  the  opinion,  that 
it  is  justified.  The  act  contemplates  that  where  work  is  done 
by  assessment,  the  whole  expense  shall  be  borne  by  the  pro- 
perty owner,  and  no  part  of  it  by  the  city.  To  accomplish 
this  result,  the  whole  of  the  commission  payable  to  collectors, 
should  be  included  in  the  assessment.  The  commission 
allowed  by  the  statute  for  collection,  is  two  and  a  half  per 
cent,  on  all  items  of  assessments  collected  by  the  bureau. 
The  collectors  are  not  allowed  by  the  statute  (see  1  Hoffman's 
Laws,  240),  to  retain  their  commissions  and  pay  the  balance 
into  the  bureau,  but  must  pay  into  the  bureau  the  whole 
amount  collected ;  and  on  the  amounts  so  paid  in,  commis- 
sions are  to  be  computed  and  paid  monthly,  by  the  comp- 
troller on  the  requisition  of  the  street  commissioner.  Under 
this  system,  if  the  two  and  a  half  per  cent  were  computed 
only  on  the  cost  of  the  work,  the  city  would  inevitably  be  the 
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loeer  to  some  extent,  for  instance :  A  pieoe  of  work  costs 
$4,000 ;  a  commission  of  two  and  a  half  per  cent  added  to 
this,  woxdd  make  the  whole  amount  to  be  assessed  $4,100. 
The  collector  collects  and  pays  into  the  bureau  .the  $4,100. 
He  is  then  entitled  by  law,  to  draw  out  two  and  a  half  per 
cent  on  the  $4,100  paid  in  ;  which  commission  would  be  not 
$100,  but  $102.50.  The  $2.60  would  thus  be  lost  by  the  city. 
This  result  can  only  be  avoided,  by  the  system  which  was  pur- 
sued in  these  cases,  of  including  in  the  assessment  the  whole 
amount  of  commissions,  which  the  collectors  would  be  author- 
ized to  draw. 

The  eighth  and  last  specification  is,  that  the  principle  upon 
which  the  assessment  was  apportioned  is  erroneous,  it  not 
being  imposed  on  the  several  lots,  in  proportion  to  the  advan- 
tage which  each  derived  fix>m  the  pavement,  but  in  propor- 
tion to  the  frontage. 

We  do  not  think,  that  this  is  a  subject  which  could  be 
inquired  into,  in  this  form  of  proceeding.  If  an  error  has 
been  committed,  in  not  making  an  equitable  apportionment 
of  the  sxmi  assessed  among  the  several  property  owners,  it  is 
an  error  of  judgment  on  tiie  part  of  the  commissioners,  and 
not  a  fraud  or  irregularity  in  the  proceedings. 

The  act  of  1858  can  only  be  resorted  to,  for  the  purpose  of 
reviewing  such  frauds  or  irregularities. 

The  petitioners  have  taken  the  point,  that  the  assessment 
was  not  confirmed  by  the  common  council,  and  that  the  act 
of  1861,  which  purports  to  dispense  with  such  confirmation, 
is  unconstitutional,  by  reason  of  not  being  properly  entitled. 

We  cannot  inquire  into  this  objection,  for  the  reason  that 
it  is  not  stated  in  the  petition,  and  consequently  was  not 
passed  upon  by  the  court  below. 

It  is  claimed  on  the  part  of  the  city,  that  though  there  be 
an  irregularity  in  the  assessments,  the  order  setting  them 
aside  should  be  reversed,  and  a  deduction  ordered,  of  the  sum 
erroneously  included  in  the  assessment,  pursuant  to  the  pro- 
visions of  the  act  of  April  26,  1870,  section  27.  (Laws  ot 
1870,  p.  903.)    That  act  provides,  that  if  upon  the  hearing 
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of  proceedings,  brought  pniBuant  to  the  act  of  1858,  it  shall 
appear  that  by  meane  of  an  irregularity,  the  expense  of  a 
local  improvement  has  been  unlawfully  increased,  the  judge 
may  order  the  assessment,  upon  the  lands  of  the  aggrieved 
party  to  be  modified,  by  deducting  from  the  assessment 
thereon,  the  proper  proportion  of  the  excessive  expenditure. 

The  court  below  held,  that  this  act  could  not  operate  on  the 
present  proceedings,  the  hearing  thereon  having  been  had 
before  the  passage  of  the  act,  and  the  act  not  being  retroae* 
tive.    We  are  of  the  same  opinion. 

The  orders  appealed  from  should  be  afSrmed,  with  costs. 

All  concur. 

Order  affirmed. 


The  People  ex  rel.  Samuel  Fbeei£An  and  John  H.  Whtte, 
Appellants,  v.  Johk  0.  Hulbubt,  County  Judge,  etc., 
'Respondeat 

The  anthority  of  the  minority  of  the  tax-payers  of  a  town,  to  mortgage  the 
whole  property  of  Its  citizens,  against  the  will  of  the  minority,  ibr  invest- 
ment in  a  railroad  or  other  corporation,  receives  no  oonntenanoe  in  the 
principles  of  the  common-law,  bat  is  derived  solely  from  legislative 
enactments.  Every  step,  therefore,  required  by  the  statute,  must  be 
shown  to  have  been  taken  in  strict  oonibrmity  therewith. 

In  proceedings  under  chapter  967,  Laws  of  1809,  it  must  appear,  either  that 
the  taz-peyeiB  whose  names  ai^>ear  on  the  petiticm,  who  did  not  sign 
personally,  were  present  when  their  names  were  signed,  or  authority  in 
writing  so  to  affix  thdr  names  must  be  produced. 

As  it  was  requisite  to  establish  the  fiict  of  the  signing  to  give  Jurisdiction, 
it  is  no  answer,  that  the  objection  was  not  taken  upon  the  hearing  before 
the  county  Judge.  There  was  no  waiver  upon  the  part  of  those  tax- 
payees,  who  did  not  sign  and  who  did  not  appear. 

Where  one  signs  the  petition  in  a  representative  capacity,  his  authority 
to  represent  and  thus  to  bind  the  estate  of  his  ward  or  eutui  qu» 
fnMf  must  be  shown  affirmatively  by  legal  evidence.  (See  opinion 'of 
POTTBR,  J.,note.) 

Where  the  name  of  a  OHporation  i^pears  to  tho  petition,  its  corporate 
existence,  the  authority  of  those  signing,  to  bind  it  in  this  manner,  and 
that  the  corporation  is  tohenty  must  be  proven.  (Opinion  of  Potteb,  J., 
note). 

(Submitted  June  12, 1871 ;  decided  September  2, 1871.) 
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Appeal  from  judgment  of  the  General  Term,  third  depart^ 
ment,  affirming  order  of  county  judge  of  Saratoga  county, 
appointing  commissioners,  etc.,  under  the  provisions  of  chap- 
ter 907,  Laws  of  1869,  brought  up  for  review  upon  writ  of 
oertiorarL   (Reported  below  59  Barb.,  446.) 

On  the  31st  day  of  August,  1870,  George  8.  Batcheller  and 
others,  presented  their  petition  to  Hon.  J.  0.  Hulbert,  county 
judge  of  Saratoga  county,  praying  that  the  ^^  bonds  of  the 
town  of  Saratoga  Springs,  may  be  created  and  issued  in  the 
manner  speciiied"  in  chapter  907,  Session  Laws  of  1869,  to 
the  amount  of  $100,000,  and  that  the  said  bonds  or  proceeds 
thereof^  might  be  invested  in  the  capital  stock  of  the  Saratoga, 
Schuylerville  and  Hoosae  Tunnel  Bailroad  Company,  etc.; 
which  petition  was  verified. 

In  pursuance  of  said  peti1i<»i,  said  county  jlldge  made  an 
order  appointing  September  20,  1870,  to  take  proof  of  the 
£eu^  set  forth  in  the  petition. 

The  county  judge^  upon  such  petition,  made  an  order 
appointing  Henry  W.  Merrill,  Aaron  B.  Olmstead,  and 
£dward  E.  Stevens,  commissioners  for  the  town  in  said  pro- 
ceedings. 

A  nxmiber  of  personfi  signed  said  petition  in  a  representa- 
tive capacity;  no  evidence  was  introduced,  showing  their 
right  to  represent,  or  their  authority  to  sign  in  their  assumed 
capacity.  The  names  of  several  corporations  appeared  to  the 
petition,  and  the  names  of  petitioners  were  signed  by  others 
in  several  instanoeSb  These  &ctB  appear  fuUy  in  the  opinion 
of  PorncK,  J.,  in  note. 

The  aggr^te  of  property  on  assessment  roll,  was  $3,818,- 
170;  the  amount  assessed  to  the  tax-payers  whose  names 
appeared  to  petition,  $1,189,S94.  Deducting  amount  claimed 
to  be  erroneous,  $38,024,  the  petitioners  lacked  $7,715  of  a 
majority  of  the  taxable  property,  as  appears  upon  the  roll  of 
1869. 

£:Tamej/y  for  appellants.  The  petition  was  not  in 
accordance  with  chapter  907,  Laws  1869,  section  1.    {Robert- 
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son,  Y.  JBuUionSf  1  Kern.,  243.)  Statutes  like  this  must  be 
strictly  construed.  {Sharp  v.  jS^[ner,  4  Hill,  76 ;  Striker  v. 
KeUy,  2  Denio,  323 ;  Doughty  v.  Hope^  3  id.,  594 ;  1  K  T., 
79 ;  Adams  v.  S,  and  W.  JR.  R.  Co.^  10  id.,  380 ;  CrugerY. 
DaugTvteryy  Ot.  App.,  Dec.  Term,  1870.)  The  authority  to 
sign  the  petition  must  be  shown.  (6  How.  Pr.,  98 ;  9  Johns., 
75,  76 ;  10  id.,  114 ;  id.,  167.)  This  court  may  correct  any 
error  of  law  or  feet  of  an  inferior  tribunal.  {People  v.  Board 
of  Police,  39  N.  Y.,  506 ;  id.,  88 ;  People  v.  Van  AUtyne,  32 
Barb.,  134 ;  People  v.  Overseers  Ontario,  15  id.,  286,  293 ; 
People  Y.  La/wrence,  54  id.,  589;  chap.  925,  Laws  1871.) 
The  proceedings  being  statutory,  the  parties  must  show  their 
authority  for  every  step  taken.  {Norwood  v.  HoUister,  6 
N.  T.,  3Q9 ;  Bodine  v.  Oood/voiny  5  id.,  568 ;  Farrington  v. 
Morgam,,  20  Wend.,  207.)  The  return  should  sustain  the  pro- 
ceedings. {People  ex  rd.  Waldron  y.  Soper,  3  Seld.,  428.) 
The  county  judge,  being  a  petitioner  as  well  as  a  trustee,  was 
disqualified  from  adjudicating  upon  the  petition.  (2  B.  S.,  463, 
§  2, 4th  ed. ;  Oakley  y.  AspinwaUy  3  Comst ,  560 ;  28  Barb.,  603 ; 
17  id.,  414 ;  id.,  410 ;  41  id.,  200,  cases  cited ;  In  the  Matter 
of  the  Petition  o/Leefe  and  Wife,  2  Barb.  Oh.,  39 ;  id.,  331 ; 
Washington  Ins.  Co.  y.  Price,  1  Hopk.  Oh.,  21 ;  &meet  y. 
HvUhert,  51  Barb.,  315;  Baldmn  y.  McArthur,  17  id., 
414.) 

BatcheUer  dk  JSRU,  for  respondent.  Presumptions  are 
in  affirmance  of  the  judgment,  and  errors  must  be  shown 
affirmatiYely.  {Boyen  y.  Schofield,  2  Keyes,  628 ;  Hoyt  y. 
Thompson,  1  Seld.,  336 ;  Bank  of  Vergennes  y.  Wa/rren,  7 
Hill,  95.)  The  statute  authorizes  those  representing  property, 
as  guardians,  trustees,  and  executors,  to  sign  petition.  (2  B.  S., 
part  2,  chap.  8,  tit.  3,  §  20 ;  Fidd  y.  Schiefelin,  7  Johns.  Oh., 
164 ;  Holmes  v.Sedy,  17  Wend.,  76-78 ;  Sylvester  y.  Ralston, 
31  Barb.,  289.)  The  act  under  which  the  proceedings  were 
had  is  constitutional  and  valid.  {Bank  of  Rome  y.  Village 
of  Rome,  18  N.  Y.,  39 ;  Starrin  y.  The  Town  of  Genoa,  23 
id.,  439 ;  id.,  466 ;  36  id.,  655.)    The  county  judge  had  juris- 
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diction.  {Bank  of  Zansinghiergh  v.  McEUe^  7  How.,  369 ; 
Pecple  V.  Wheelerj  21  N.  Y^,  86 ;  OlarFs  Oh.,  190,  Moak'sed. 
and  note ;  Pecple  y.  Echnunde;  16  Barb.,  580 ;  17  Barb.,  424 ; 
6  Paige,  489 ;  2  Barb.  Oh.,  38.)  The  act  shotdd  receive  a 
liberal  construction.  (Smith's  Com.  on  Oonst.  and  Stat.  Law, 
§467;  WhiUiey  v.  Mnmetty  1  Baldw.,  303.) 

Ghuboh,  Oh.  J.  The  authority  of  a  majority  of  the  tax- 
payers of  a  town,  to  mortgage  the  whole  property  of  its  citi- 
zens, against  the  will  of  the  minority,  for  the  purpose  of 
investment  in  a  railroad  or  other  corporation,  is  derived 
solely  from  legislative  enactment,  and  has  no  countenance  in 
the  principles  of  the  common-law,  which  protects  eveiy  owner 
of  property  in  the  absolute  and  unqualified  control  of  it,  sub- 
ject only  to  the  right  of  the  government,  to  take  it  by  right 
of  eminent  darned  for  public  use,  or  to  tax  it  for  govern- 
mental purposes. 

Whether  it  is  competent  for  the  legislature,  thus  to  inter- 
fere with  the  rights  of  property  of  the  citizen,  has  been  the 
subject  of  serious  controversy  in  the  legislature  and  in  the 
courts,  but  which  it  is  unnecessary  to  consider  in  this  case. 
It  is  well  settled  upon  elementary  principles  and  by 
repeated  adjudications,  that  when  private  property  is  sought 
to  be  taken  or  affected  under  statutory  proceedings,  every 
step  required  to  confer  the  power,  must  be  shown  to  have 
been  taken  in  strict  conformity  to  the  statute.  (4  Hill,  76 ; 
2  Wend.,  828 ;  10  N.  Y.,  880.)  And  this  court  has  held, 
that  this  principle  was  applicable  in  this  class  of  cases.  {Peo- 
ple V.  Smith,  46  K  Y.,  772.) 

It  was  incumbent  upon  the  petitioners,  to  prove  by  legal 
evidence  before  the  county  judge,  that  a  majority  of  the  tax- 
payers of  the  town,  owning  or  representing  a  majority  of  the 
taxable  property  of  the  town  appearing  upon  the  last  assess- 
ment roll,  signed  the  petition  for  '^  bonding  the  town,'^  as  a 
condition  precedent,  to  the  exercise  of  the  authority  of  the 
county  judge,  to  appoint  conmiissioners  for  that  purpose;. 

We  think  the  petitioners  failed  to  establish  this  £gu^,  for 
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the  reasons  set  forth  in  the  dissenting  opinion  of  Pottbb,  J., 
in  the  Supreme  Oonrt. 

With  every  advantage  of  personal  solicitation,  representa- 
tion and  influence,  if  a  clear  and  undoubted  majority  of  those 
entitled  and  qualified  to  act  is  not  obtained,  the  extraordinary 
power  of  encumbering  the  whole  property  of  the  town  ought 
not  to  be  exercised.  In  addition  to  the  reasons  assigned  by 
Judge  PoTTBB,  an  examination  of  the  papers  shows,  that 
more  than  $20,000  of  property  was  included  in  the  majority, 
owned  by  persons  whose  names  were  signed  to  the  petition 
by  other  persons,  and  the  only  authority  was  by  parol,  proven 
by  such  persons. 

This  does  not  include  the  amount,  in  the  cases  where  the 
owners  were  present  and  made  their  mark.  The  power 
or  duty  conferred  upon  the  tax-payer  is  one  of  great  import- 
ance. It  affects  not  only  his  own  property,  but  the  property 
of  others.  It  should  be  exercised  by  himself,  and  sound 
policy  and  legal  analogy  require,  that  he  should  either  be  pre- 
sent when  his  name  is  affixed,  or  the  authority  should  be  in 
writing.  (See  opinion  of  Allbn,  J.,  in  People  v.  Smith,  svpra.) 
If  this  sum  should  be  deducted,  the  amount  would  be  con- 
siderable less  than  the  sum  required  to  constitute  a  majority. 

It  is  true  no  objection  appears  to  have  been  taken  at  the 
hearing  on  this  ground,  but  it  was  necessaiy  to  establish  all 
the  facts  requisite,  to  confer  upon  the  county  judge  power  to 
appoint  commissioners,  and  there  was  no  waiver  on  the  part 
of  those  who  did  not  sign  the  petition  and  did  not  attend  the 
hearing.  The  whole  proceedings  are  before  us,  and  we  can 
review  any  error  of  law  or  &ct  committed  by  the  inferior 
tribunal.    (39  K  Y.,  606.) 

It  is  urged  by  the  counsel  for  the  respondent,  that  the  case 
should  be  sent  back  to  the  county  judge  for  correction  under 
the  act  of  1871.  That  act  leaves  it  discretionary  whether  the 
case  should  be  remanded  or  not.  We  think  the  proceedings 
should  be  reversed  and  not  remanded.  If  there  were  no  other 
reasons,  it  is  sufficient  that  two  years  have  elapsed  since  the 
assessment  roll,  which  is  made  the  basis  of  this  proceeding, 
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was  made.    There  may  have  been  great  changes  in  the  o'^n- 
^  ership  of  property  during  that  period,  and  in  the  prospects 

of  the  projected  railway  for  which  the  bonds  were  to  be  issued. 
It  would  be  unjust  to  present  owners,  to  allow  former  owners 
to  encumber  their  property  in  this  manner.  The  present 
tax-payers  should  decide  the  question,  and  have  an  oppor- 
tunity for  that  purpose ;  and  this  can  only  be  done  by  revers- 
i  ing  the  proceedings. 

i  All  concur.     Judgment  for  reversal  of  order  of  county 

judge. 

b  The  following  is  the  dissenting  opinion  of  Potter,  J.,  below,  approved 

and  adopted  by  the  court :    [Rbf.] 

SUPREME  COURT--^THIRD  DEPARTMENT. 

Thb  Pboflb,  ex  rel.  Johh  H.  WmrB  and  others,  v,  John  0.  Hxjlbebt, 

County  Judge. 

PoTEEB,  J.  (dissenting  opinion.)  The  act  under  which  these  proceed- 
ings are  instituted,  authorized  the  devesting  of  individuals  of  their  estates 
by  unusual  methods,  not  known  to  the  common-law,  and  not  known  to 
general  provisions  of  the  statutes.  It  is  a  proceeding  by  spedal  statute 
authority,  and  in  derogation  of  the  principle  of  the  common-law.  In  all 
sueh  cases  Jurisdiction  can  only  be  obtained  by  the  strictest  observance 
of  the  statute  authority  ;  nothing  can  be  made  out  by  intendment  The 
due  execution  and  observance  of  the  power  granted  must  be  shown ;  and 
in  such  cases  there  is  no  presumption  that  pubUc  officers  have  done  their 
duty,  but  every  step  in  the  proceeding  must  be  proved  to  be  within  the 
powers  conferred  by  the  act  {Sharp  v.  Spier,  4  Hill,  76;  Striker  y,  KeSj/, 
2 Denio,  823;  DoughiifY,Edpe,  8  id.,  594;  8.  0.,  1  N.  Y.  R,  79;  Adami  v. 
Saratogaand  WaMngion  R  R  Co.,  10  N.  Y.  R,  880 ;  Orugerr, Dougherty ^ 
Court  of  Appeals,  December  term,  1870.)  I  copy  the  foUowing  extract 
from  an  unpublished  work,  soon  to  appear;  '*But  it  must  be  kept  in 
mind,  however,  that  whenever,  in  pursuance  of  law,  the  property  of  an 
hidividual  is  to  be  devested,  by  these  proceedings  against  his  will,  thwe 
must  be  a  strict  compliance  with  all  the  provisions  of  the  law,  which  are 
made  for  his  protection  and  benefit  Those  provisions  must  be  regarded 
as  in  the  nature  of  condition  precedent,  which  must  not  only  be  complied 
with  before  the  right  of  the  property  owner  is  disturbed,  but  the  party  claim- 
ing authority,  under  the  adverse  proceeding,  must  afOrmativelyshow  such 
compliance."  So,  too,  it  is  equaUy  a  well  settled  rule  of  law,  that  where 
a  statute  requires  proof  to  be  made  in  any  proceeding,  it  must  be  by  legal 
emdenee;  unless,  from  the  language  of  the  statute,  it  is  intended  to  be  by 
affidavit;  or  where,  from  some  quftli^ying  language  in  the  context,  it  is 
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apparent  that  the  legialatare  intended  some  other  method  of  proof  than 
the  best  legal  evidence.  {Buffaio  and  State  Line  R  B.  Go.  y.  Beynolds,  6 
How.  Pr.  R,  98;  Brawn  y.  SUehman,  0  John.,  76,  76 ;  Terry  y.  Farffo,  10 
id.,  114;  id.,  167.)  Things  to  be  preyed  must  be  established  by  competent 
and  satisf^u^ry  legal  eyidence.  (1  Greenleaf  's  £y..  g  1.)  It  has  lately 
been  decided  in  the  Court  of  Appeals,  ^^  In  the  matter  of  the  appHeaOon  nf 
the  Bensselaer  and  Saratoga  B  B.  Oo.y.  Daeie,^*  (reported  in  the  Albany 
Law  Journal,  No.  57),  **  that  the  taking  of  priyate  property  for  public  use 
is  in  derogation  of  private  rights,  and  in  hostility  to  the  ordinary  control 
of  the  citizen  over  his  estate,  and  is  not  to  be  extended  by  implication. 
To  authorize  the  taking  of  land  under  the  right  of  eminent  domain,  the 
express  authority  must  be  shown."  Guided  by  these  rules  in  the  con- 
struction of  the  act  of  1869  (chap.  907),  under  which  these  proceedings 
were  taken,  the  second  section  of  the  act  nuikes  it  the  duty  of  the  Judge, 
at  the  time  and  place  named  in  the  notice,  to  proceed  to  take  proqfMsto 
the  said  allegations  in  said  petition,  etc  This  means  legal  proof.  What 
were  those  allegations?  Among  other  things,  they  are,  that  the  petition- 
ers are  a  majority  of  the  tax-payers,  or  that  they  represent  a  nujority  of 
the  said  tax-payers,  and  that  they  desire  bonds  to  be  issued ;  and  bonding 
the  town  and  creating  a  liability  against  the  town  and  against  the  taxable 
property  to  the  amount  of  $100,000.  These  were  the  things  to  be  prored, 
and  proved  by  legal  evidence.  Such  legal  proof,  I  think,  was  not  pro- 
duced before  the  county  Judge,  as  showed  that  a  m%|otity  of  the  tax-pay- 
ers and  representatives  of  a  m^ority  of  them  had  petitioned  for  the  iasu- 
ing  of  these  bonds.  A  considerable  portion  of  the  taxable  property  of 
that  municipality,  to  be  devested,  diminished,  or  made  liable  to  the  pro- 
posed tax  or  liability,  belonged  to  infants,  who  were  represented  by  guard- 
ians. The  property  of  infants  is  always,  and  in  an  espedal  manner, 
tmder  the  protection  of  the  court,  and  every  act,  calculated  to  affeot  their 
interests  ii^uriously,  the  courts  are  ever  Jealous  to  regard ;  and  whenever 
the  court  can  discover  any  dereliction  of  duty  on  the  part  of  guardians  or 
trustees  of  in&nts,  they  will  be  careful  to  require,  at  least,  that  all  the 
forms  of  law  shall  be  observed,  and  they  will  not  allow  guardians  or 
trustees  to  be  guilty  of  devastation  of  the  estates  of  theb  wards  or  ceettu 
que  tnutSy  or  to  put  them  at  hasard.  Upon  the  tax  roll  was  an  assessment 
of  12,000  against "  the  Shepherd  children."  This  was  claimed  as  a  part 
of  the  minority  of  the  taxable  property  petitioning  for  the  bonds.  The 
authority  for  this  petitioa  is  the  si^iature  of  one  *'  John  0.  Shepherd,  for 
Shepherd  children."  No  authority  was  proved.  But,  it  is  now  said,  that 
the  county  Judge  did  not  count  this  in  as  a  part;  and  it  is  now  alleged 
that  the  relators  must  affinnatively  show  that  he  did,  in  order  to  predicate 
error  upon  it  It  is  charged  upon  oath,  that  the  Judge  did  so  count  this 
assessment  as  a  part  of  the  petition  of  the  majority.  The  certiorari  calls 
upon  him  to  make  return  of  all  acts  and  dedsions  made  by  him,  and  bJs 
return  entirely  omits  to  state  whether  or  not  he  did  allow  the  S2dd 
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ment,  and  the  petition  thereon,  to  be  counted  with  such  minority.  The 
burden  of  showing  want  of  JnriBdiction  is  not  with  the  relators,  but  by 
the  party  claiming  Jurisdiction,  to  show  it  when  called  upon.  It  is  not, 
therefore,  with  good  grace  that,  upon  such  a  return,  the  respondents 
should  seek  to  cast  this  burden  upon  the  relators.  But,  besides  this, 
there  is  the  evidence  of  Mr.  Batcheller,  in  which  he  enumerates  the  names 
that  were  omitted,  and  this  is  not  among  the  omissions.  Another  case  is 
that  of  the  Congregational  church,  whose  name  is  upon  the  assessment 
roll  "  Congregational  Society,"  but  who  petitioned  for  the  issue  of  these 
bonds  by  the  name  of  the  **  First  Congregational  Society,**  $9,400,  which 
was  signed  by  Doctor  L.  E.  Whiting,  Solon  B.  Bushnell,  and  Levi  S. 
Packard,  under  their  corporate  seal,  and  authorized  by  a  resolution  of  the 
board  of  trustees.  First  There  was  no  legal  or  other  proof  before  the 
county  judge  of  the  existence  of  such  a  corporation  as  is  represented  by 
the  assessment  roU,  tax  list  or  signatures ;  and  if  there  had  been  such  evi- 
dence, there  was  no  power  in  this  board  of  trustees  to  create  such  a  liar 
Ulity  against  the  property  of  the  corporation  they  represent.  A  relij^ous 
corporation,  created  under  the  general  statute,  consists  not  of  the  trustees 
alone,  but  of  the  whole  members  of  the  society.  It  is  the  society  that 
is  incorporated,  not  the  trastees ;  and  its  members  are  the  corporators. 
The  trustees  are  only  the  managing  agents  or  officers  of  the  corporation, 
in  charge  of  the  temporal  affairs  of  the  society,  with  powers  specifically 
conferred  by  the  statute;  but  with  no  other  powers.  They  cannot  alien, 
mortgage  or  encumber  the  estate  of  the  corporation  but  by  permission  of 
the  court,  except  to  mortgage  for  debt,  under  certain  circumstances. 
(Robert9on  ▼.  BuOians,  10  N.  Y.  R.,  848.)  Their  powers  being  specified  by 
the  statute,  this  spedfication  excludes  all  other  powers;  and  to  devastate 
and  create  liabilities  is  not  among  the  specified  powers.  They  neither 
proved  to  the  Judge  their  corporate  existence,  nor  any  power  to  sign  such 
a  petition.  The  act  of  1860  confers  no  new  power  upon  them.  While  it 
allows  representatives  of  taxable  property  to  petition,  it  is  to  be  constraed 
to  mean  legal  representatives,  especially  in  an  act  which  would  devest 
individuals  or  corporations  of  their  estates.  The  county  Judge  was  bound 
to  exclude  this  petition  upon  the  evidence  prQduced  before  him.  This 
was  to  the  amount  of  $9,400.  Before  the  act  of  1869,  so  would  have 
stood  the  case  at  common  law  and  statute.  But  it  is  claimed  that  there  is 
an  express  provision  in  the  act  of  1869,  that  allows  corporations  to  become 
petitioners.  This  is  true.  It  permits,  however,  only  solvent  corporations. 
so  to  petition ;  and  the  burden  of  proving  solvency  was  with  the  peti- 
tioners. This  was  necessary  to  confer  jurisdiction  upon  the  judge.  This 
was  not  done.  In  this  case  the  Judge  has  presented  to  us  the  proof,  but  its 
MiwTu^  was  not  proved.  Another  petitioner  was  that  of  the  Baptist 
church,  representing  $740,  set  forth  on  the  petition,  "  8.  B.  Terwilliger, 
W.  Waterbury,  Baptist  church."  This  authentication  is  still  more 
defective  than  that  of  the  Congregational  church.    The  only  evidence  in 
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this  case  is,  that  the  two  persons  named  signed  the  petition.  It  does  not 
appear  that  they  were  even  members  or  trustees  of  tl^  church ;  much  less, 
that  they  were  authorized  to  sign  a  petition  to  encumber  their  property 
The  same  remarks  apply  to  this  case  as  to  that  of  the  Congregational 
church.  Another  petitioner,  whose  name  upon  the  assessment  roll  stands 
as  follows:  **Wiebe]zah]  Wm.,  Mrs.  |460."  Upon  the  petition  is  the 
same  name,  with  the  addition  at  the  end,  "  administratrix."  There  is  no 
other  name  on  the  tax  list  that  resembles  this,  and  the  name,  **  as  admin- 
istratrix," added,  is  allowed  to  be  a  petitioner,  with  no  proof  tliat  she  is 
such  administratrix ;  nor  is  it  easy  to  see  how  an  administratrix  can  vote 
to  encumber  real  estate,  which  generally  belongs  to  the  heirs-at-law.  To 
entitle  her  to  petition  she  must  be  a  legal  representatiye  of  the  real  estate 
assessed.  Another  petitioner  whose  name  was  upon  the  assessment  roll 
was  "the  Red  Spring  Company,"  $500.  The  return  does  not  show  by 
whom  this  petition  was  signed ;  and  there  is  the  absence  of  all  evidence 
that  anybody  was  authorized  to  sign  for  this  company,  as  well  as  the 
want  of  evidence  of  sohencif,  in  order  to  confer  Jurisdiction  upon  the 
judge. 

There  were  several  petitioners  claiming  to  represent  estates,  viz.: 
Simeon  H.  Barrett's  estate,  $600 ;  C.  Buell's  estate,  $600 ;  Nelson  Bum- 
ham  estate,  $860  ;  William  Putnam  estate,  $1,000.  There  is  no  legal  evi- 
dence in  the  case  that  the  persons  signing  the  petition  legally  repre- 
sented these  estates  or  had  authority  to  sign  the  petition.  The  name  of 
Elvira  Putnam  appears  upon  the  tax  list  for  $200.  The  petition  is  signed 
by  her  as  administratrix,  without  evidence  of  authority,  or  rather  with 
the  presumptive  legal  evidence  that  she  possessed  no  authority.  Among 
the  petitioners  is  "  Walter  Barrett  estate."  Wbat  amount  of  estate  thb 
petition  represented,  cannot  be  determined,  as  no  such  name  is  found  on 
the  assessment  roll  for  1869 ;  but  adjoining  and  next  to  two  names  of 
Barrett  is  "  Walter  Balfour,"  and  there  is  no  other  name  upon  the  roll  so 
nearly  resembling  it  This  name  represents  $1,600.  There  is  either  no 
proof  to  make  this  petition  good  for  any  amount,  or  if  it  represents  an 
estate,  there  is  the  additional  defect  of  proof  of  authority  ;  or  if  it  is  a 
clerical  error,  meaning  **  Balfour,"  then  it  is  the  representatiye  of  $1,600. 
If  it  be  neither  of  these,  the  name  ia  not  on  the  tax  list  The  burden  was 
upon  the  party  claiming  Jurisdiction  from  it  to  show  this  and  to  show  how 
much  he  represented  by  his  petition;  it  may  have  been  received  for  a 
very  large  amount 

There  also  appeared  upon  the  list  of  taxable  estates  the  name  of  George 
8.  Batcheller,  guardian,  $6,666.  In  this  case  Mr.  Batcheller,  being  sworn, 
proved  himself  to  be  guardian  of  the  Cook  estate,  but  did  not  offer  any 
evidence  of  his  authority  to  encumber  the  estate  of  his  wards  or  to  com- 
mit devastation  of  it  He  had  no  authority  at  common-law  or  by  statute, 
unless  the  statute  of  1869  can  be  stretched  to  authorize  the  estates  of  his 
ward  to  be  thus  devested,  which,  as  we  have  already  stated,  is  not  the 
rule  by  which  such  statutes  are  to  be  construed.    Had  he  applied  to  the 
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ecmrt  for  pennisBlon  so  to  encumber  it,  it  would  have  been  refused.  The 
same  remark  will  apply  to  the  petition  of  '*  John  0.  Holbert,  guardian,'* 
$2,000 ;  to  which  it  may  be  added,  that  in  the  latter  case,  there  was  no 
eyidence  of  the  existence  of  guardianship,  nor  of  the  name  of  the  estate, 
or  persons  for  whom  he  was  guardian.  The  name  of  D.  B.  Harrington 
was  also  included,  who  was  a  petitioner  to  the  amount  of  $6,000.  This 
wad  also  proved  before  the  Judge,  and  by  the  testimony  of  Mr.  Batcheller. 
His  petition  was  not  excepted  from  the  amount  estimated  as  a  part  of  the 
minority.  The  name  of  D.  B.  Harrington  is  not  upon  the  assessment  roll 
presented  before  us,  nor  any  name  that  resembles  it,  representing  any  such 
sum. 

The  taxable  yalue  x)f  the  property  of  the  town  is,  by 

the  assessment  roll,  $2,818,170 ;  one-half  of  this  is $1,159,065  00 

The  petitioners  allowed  by  the  county  Judge  seem  to  be. .  1 ,  189 ,894  00 

Making  a  majority  upon  the  petitions  of 80,804  00 

The  errors  above  pointed  out,  exdusive  of  the  petition  of 

Walter  Barrett,  the  amount  of  which  does  not  appear,  is,  80,586  00 

Falling  short  of  a  minority 177  00 

But  adding  Walter  Barrett,  upon  the  assumption  of  a 

clerical  error  in  his  name 1 ,500  00 

There  is  a  failure  of  a  minority  by 1 ,677  00 


If  I  am  right  in  these  views,  we  need  not  discuss  the  other  questions  in 
the  case.  It  is  a  question  of  Jurisdiction.  Jurisdiction  was  questioned; 
the  writ  called  upon  the  actors  to  show  their  authority ;  the  strictest  con- 
struction of  the  statute  was  demanded. 

I  think  Jurisdiction  has  not  been  shown,  and  that  the  proceedings  should 
be  set  aside. 


WiLUAM  M.  LowBY  et  al.,  Appellants,  v.  William  H.  Inmak, 

Eespondent. 

Stockholders  in  a  banking  corporation  are  only  personally  liable,  or  their 
individual  property  chaigeable  for  the  debts  of  the  corporation,  to  the 
extent,  and  as  prescribed  by  the  charter.  By  the  act  of  becoming  stock- 
holders they  assent  to  the  terms,  and  assume  the  liabilitiea  imposed  by 
the  act  creating  the  corporation.  The  obligations  thus  assumed  are 
limited  by  the  terms  of  the  charter,  and  cannot  be  extended  by  implica- 
tion beyond  the  terms  of  that  instrument,  reasonably  interpreted.  If  a 
general  personal  liability  is  created,  it  may  be  enforced  by  a  personal 
action,  as  other  personal  obligations  are  enforced.    If  the  charter  merely 


46 

Utt 

46 
147 


119 
408 

1191 

281; 


18 

'J-i\ 

46 
162 
162 

119 

187 
189 

120  LowBT  et  aL  v,  Inkak,  [Sept., 


Statement  of  case. 


permits  the  indiyidual  property  of  stockholders  to  be  levied,  and  taken 
upon  execution,  on  a  Judgment  against  the  corporation  in  a  given  con- 
tingency, and  provides  that  the  same  process  may  be  used  and  enforced 
by  the  stockholders  whose  property  is  first  taken,  against  the  property  of 
the  other  stockholders,  so  as  to  compel  a  ratable  contribution  by  all, 
no  general  individual  liability  is  created  for  which  a  personal  action  can  be 
brought  In  such  a  case  the  creditor  of  the  corporation  is  confined  tothe 
remedy  against  the  stockholders  and  their  individual  property  given  by 
the  act 
Where  the  individual  property  of  the  stockholders  is  made  liable  for  the 
debts  of  the  bank,  either  absolutely  or  conditionally,  and  by  a  specified 
process,  an  indorsement  upon  the  bills  of  the  bank  of  the  words,  **  indivi- 
dual property  of  stockholders  liable,"  is  but  notice  of  the  charter  liability, 
and  of  itself  gives  no  rights  of  action  to  the  bill-holders  against  the  stock- 
holders, or  against  the  president  or  cashier  of  the  bank  signing  the  bills 
officially.  The  biU-holders,  by  means  of  such  indorsement,  acquire  no 
rights  against  the  officers  or  stockholders  or  their  property  other  than 
such  as  are  given  by  the  charter,  with  which  all  persons  dealing  with  the 
corx)oration  or  receiving  its  obligations  are  supposed  to  be  conversant 

(Argued  June  7th,  1871 ;  decided  September  2d,  1871.) 

Afpsal  from  jadgment  of  the  General  Term  of  the  Supe- 
rior Court  of  the  city  of  New  York,  affirming  order  and 
judgment  of  the  spring  term,  sustaining  defendant's  demurrer 
to  pkintiff 's  complaint. 

The  complaint  alleges,  that  the  defendant  was  a  citizen  of 
Georgia,  and  a  stockholder  of  the  North-western  Bank  of 
Georgia,  owning  at  the  time  of  the  issuing  of  the  bills  sued 
on,  and  at  the  present  time,  $25,000  of  the  stock,  par  value, 
being  one-eighth  part  of  the  stock  of  the  bank. 

The  complaint  further  alleges,  the  issuing  of  divers  bills  or 
notes  by  said  bank ;  the  ownership  thereof  by  the  plaintiffs ; 
the  bringing  of  a  suit  thereon  against  the  bank ;  the  service 
and  appearance  of  the  bank ;  the  defence  of  the  action  on 
the  merits ;  and  the  recovery  of  a  judgment  against  the  bank ; 
the  issuing  of  an  execution  against  the  property  of  the  bank, 
and  the  return  thereof  unsatisfied. 

That  the  defendant,  as  president  or  cashier  of  said  bank, 
signed  a  part  of  said  bank  bills,  containing  the  words  ^^  indi- 
vidtccd  propert}/  of  stockholders  liable^^  and  issued  the  same. 
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That  the  plaintiffs  gave  yalae  for  said  bills,  knowing  of 
said  words,  and  relying  upon  the  assertion  of  the  defendant, 
that  the  stockholders  of  said  bank  were  individoally  liable 
for  said  bills. 

Section  18  of  the  charter,  under  which  defendant's  liability 
is  claimed  to  arise,  is  as  follows : 

Section  18.  "  And  be  it  farther  enacted  by  the  authority 
aforesaid,  that  no  one  shall  subscribe  for  or  own  or  purchase 
stock  in  said  bank,  unless  he  or  she  be  a  citizen  of  Georgia, 
and  one-third  of  said  stock  shall  be  subscribed  for  by  citizens 
of  Georgia. 

^'  The  private  or  individual  property  of  each  stockholder, 
as  well  as  their  joint  property,  shall  be  liable  for  the  redemp- 
tion of  the  bills  of  said  bank,  and  for  the  payment  of  all  the 
debts  and  liabilities  of  the  same,  and  when  any  judgment 
shall  be  obtained  against  said  bank,  and  execution  issued 
thereon,  it  shall  be  the  duty  of  the  levying  officer,  first  to 
levy  the  same  on  the  property  of  said  incorporation,  and  to 
sell  the  same ;  and  if  the  proceeds  thereof  shall  be  insufficient 
to  pay  off  said  execution,  and  the  return  of  said  officer,  of  no 
corporate  property  shall  be  sufficient  proof  of  the  same,  it  shall 
be  the  duty  of  said  officer,  next  to  levy  said  execution  on  the 
individual  property  of  any  stockholder  or  stockholders,  and 
sell  the  same,  until  an  amount  is  raised  sufficient  to  pay  off 
said  execution ;  provided  the  same  is  not  for  a  greater  amount, 
than  the  value  of  the  stock  of  the  stockholder  whose  property 
is  levied  upon,  and  if  for  a  greater  amount,  in  that  case  an 
amount  equal  to  the  amount  of  his  stock.  And  judgment 
obtained  against  said  bank  by  any  creditor,  shall  not  only 
bind  the  property  of  said  bank,  but  shall  also  bind  the  indi- 
vidual property  of  each  stockholder,  to  the  amount  of  his 
stock,  without  the  necessity  of  bringing  any  suit  against  the 
stockholders ;  tod  service  of  a  copy,  in  substance,  of  the  decla- 
ration and  process  upon  the  president  or  cashier  of  said  bank, 
shall  be  adjudged  sufficient  service  and  notice,  both  to  said 
bank  and  to  each  stockholder  therein,  to  render  the  property 
of  said  bank,  and  the  individual  property  of  each  stockholder 
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iherein,  Bubject  and  liable  for  the  payment  of  any  judgment 
which  may  be  rendered  against  said  bank,  each  stockholder 
to  be  liable  in  proportion  to  the  amount  of  his  stock,  for  the 
entire  indebtedness  of  said  bank ;  and  any  stockholder  who 
pays  off  any  such  execution  or  part  thereof,  shall  have  the 
right  to  use  and  control  the  same  Jl  fa^  against  all  the  other 
stockholders,  so  as  to  collect  the  ratable  share  of  each  of 
them." 

Defendant  demurs  to  the  complaint,  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

F.  C.  Ba/rlow^  for  the  appellants.  That  the  remedy  given 
by  statute  must  be  as  broad  as  the  right ;  otherwise  it  is  not 
exclusive.  {Buckfard  v.  Hood,  7  Term  R,  620 ;  Smith  v. 
Zockwoody  13  Barb.,  217;  Atwood  v.  H,  I.  A.  Bcmky  1 R  I., 
876 ;  He  parte  Vim  Rvper,  20  Wend.,  616.)  The  liability 
exists  at  common-law.  {Allen  v.  SewaU^  2  Wend.,  388 ;  Mom 
V.  OaU&y,  2  Hill,  266,  269 ;  Bailey  v.  Bamker,  3  Hill,  188 ; 
Ha/rger  v.  MbChiUoughey  2  Denio,  119,  123 ;  Paine  v.  Steith 
arty  33  Oonn.,  516,  530 ;  Abbott  v.  AepvnwaUy  26  Barb.,  207 ; 
Merchants  Bank  v.  BlieSy  35  N.  Y.,  414;  President  of 
Waterford  Co.  v.  The  People^  9  Barb.,  172 ;  Almy  v.  Harrisy 
5  Johns.,  175 ;  Dudley  v.  MayheWy  3  N.  Y.,  16 ;  Moee  v. 
AveriUy  10  id.,  459 ;  Coming  v.  MoOuUoughy  1  Oomst,  47 ; 
Story  V.  Fwrmany  25  N.  Y.,  221.)  The  right  being  a  com- 
mon-law one,  the  remedy  should  be  also ;  and  the  creditor  is 
not  confined  to  the  statutory  remedy,  at  least  in  this  State. 
{Ibboteon  v.  PougKkeepeie  Bank,  24  Wend.,  473 ;  Dauohy  v. 
Broumy  24  Vt.,  206,  206 ;  Smith  v.  Spinday  2  Johns.,  199 ; 
Whitmtyre  v.  AdamSy  2  Cow.,  632 ;  HinkHey  v.  Mareauy  3 
Mason,  90 ;  Titus  v.  Robarty  5  id.,  378 ;  Story  Oonfl.  Laws, 
§§  570,  571 ;  Be  La  Vega  v.  Viorndy  1  Bam.  &  Adol.,  288.) 
Defendant  is  estopped  by  the  words  on  the  bills.  {Atwood  v. 
Agricultural  Banky  1  R.  I.,  376.)  Defendant  bound  by  the 
judgment  against  the  bank.  {Starbuok  v.  Murrayy  6  Wend., 
159 ;  Beoquet  v.  McCarthy y  2  B.  &  A.,  951 ;  Botiglas  v.  For- 
esty  4  Bing.,  702,  703 ;  Sumner  v.  Marcyy  3  M.  &  W.,  115 ; 
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2  Phill.  Ev.,  200-202,  note ;  Valer  v.  Dvmesque^  4  Exch., 
308 ;  Marcy  v.  Gla/rk^  17  Mass.,  833 ;  Brewer  v.  Olimcester^ 
14  id.,  216;  McBae  v.  MaUoon^li  Pick.,  68;  KeUcM  v. 
MarshaU^  1  G.  B.,  N.  S.,  241 ;  Bank  of  A.  y.  Hcmlmg^  9 
0.  B.,  687.)  The  tendency  of  the  courts  is  to  amplify  reme- 
dies.   {BusaeU  v.  SmMh,  9  M.  <fe  W.,  818.) 

John  H.  Reynolds^  for  respondent.  That  respondent  is 
not  a  party  to  the  judgment  in  Georgia,  and  therefore  is  not 
hound.  (Brooms  Comm.,  263,  ed.  1864,  De  Grey,  C.  J.,  in 
Duche^of  KingsUyn!B  Case^  2  Smith's  Leading  Cases,  578, 
note ;  M%lle  v.  Dwryee^  Buller's  Nisi  Prius,  288 ;  McElmoyle 
Y.  Gohenj  2  American  Leading  Cases,  790,  et  seq. ;  Gfreen  v. 
SarmientOj  1  Peters,  0.  C.  E.,  74 ;  Whitman  v.  CoXy  26 
Maine,  389.)  It  was  a  proceeding  in  rem,  and  has  no  extra 
territorial  effect.  {Bates  v.  Ddaman,  5  Paige  Ch.  R,  299 ; 
CvflMti/ngha/m  v.  PeK,  6  Paige  Ch.  R.,  611 ;  Story's  Confl.  of 
Laws,  §§  822,  828,  432,  676,  639,  646,  647 ;  De  WiU  v.  Bw- 
netty  3  Barb.,  89 ;  Broom's  Maxims,  ^^  aiuii  aUerwrn  jkirterrij^^ 
80 ;  Westlake's  Private  Inter.  Law,  Art.,  388 ;  Buchanan  v. 
Buckerj  1  Camp,  N.  P.  R,  67 ;  2  Cowen  &  HiU's  PhiUips 
on  Evidence,  p.  208,  note  306  ;  1  Green's  Ev.  §§  522,  628, 
841 ;  Story  on  Confl.  of  Laws,  §§  639,  546,  647,  586-890 ;  8 
Cowen  R.,  311;  Cowen  &  Hill's  Phillips  on  Ev.,  stipra;  2 
Smith's  Leading  Cases,  673,  notes.)  The  section  of  the  char- 
ter referred  to,  is  in  derogation  of  the  common-law,  and  will 
be  restrained  within  its  literal  import.  (Sedgwick,  on  Stat, 
and  Const.  Law,  313,  819,  147,  361 ;  Bussing  v.  BvshneU,  6 
Hill,  882 ;  Bengoffmn  v.  Benjamin^  1  Seld.,  883 ;  Allen  v. 
MiUer,  17  Wend.,  202 ;  itoOuen  v.  Regam.,  2  Wheaton,  26 ; 
Bloom  V.  Bundiokj  1  Hill,  180 ;  Bigdow  v.  SteamSy  19 
John's,  89  ;  FoweU  v.  TuUle,  81  Coms.,  896 ;  Olmsiead  v. 
Elder,  1  Seld.,  144;  Shenoood  v.  Beade,  7  Hill,  431; 
Thatcher  v.  PoweU,  6  Wheaton,  119 ;  Jackso7i  v.  .£3?^,  7 
Wend.,  148 ;  Parker  v.  Overman,  18  How.,  U.  S.,  137 ;  Gar- 
rison V.  ffowe,  17  N.  T.,  464 ;  Bird  v.  Saydon,  2  Abb.,  N.  S., 
66 ;  People  v.  Zambter,  6  Denio,  9 ;  Bennet  v.  Ward,  3  Cai., 
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259 ;  McCluakey  v. OrcmweU^  11 N. Y.,  698 ;  RaMmn  v.  Acher^ 
18  Bwb.,  393 ;  B.  and  U.  H.  B.  Co.  v.  Bobms,  22  Barb., 
662.)  In  no  view  does  the  section  impose  an  individual  lia- 
bility. (Broom's  Maxims,  514,  582,  Marg.,  415  ;  2  Bl.  Com., 
380;  Zone  v.  Morrisj  10  Qeorgia  R.,  168;  Patterson  v. 
Baher^  50  Barb.,  432 ;  Lane  v.  Thornton^  11  Georgia  R., 
497.)  Section  18  can  groimd  no  action  before  a  foreign 
tribunal.  {Ferusson  v.  Fyffe,  8  01.  &  Fin.,  121 ;  Story's  Confl. 
of  Laws,  Oh.,  14,  §§  556-558 ;  2  Kent's  Comm.,  559,  ed. 
1866 ;  Broom's  Comm.,  45,  46  ;  Wheaton's  Inter.,  Law,  139 ; 
Westlake  Private  Inter.  Law,  Art.,  468,  Art.,  166  ;  Watrip 
Y.  Pierce,  85  N.  H.,  582 ;  Ti^ue  v.  Ebbart,  5  Mason,  379 ; 
Piciermg  v.  Fisky  6  Verm.,  102 ;  Donn  v.  ZippmanUj  5  CI. 
&  Fin.,  1.)  The  party  seeking  for  redress  is  restricted  to  the 
statutory  remedy.  (Ch.  Walwokth  in  Bemoick  v.  Morris^  7 
Hill,  575 ;  Bbonson,  C.  J.,  in  Stafford  v.  Myerhoff,  3  Hill, 
40 ;  Savage,  C.  J.,  in  McKeon  v.  Cqfertyy  3  Wend.,  495 
Ld.  Tkndkrtok  in  Bochester  v,  Brydgee,  1  B.  &  Adol.,  847 
Ld.  Campbell,  C.  J.,  in  Couch  v.  Steele,  8  El.  &  BL,  44 
HvMdaie  v.  Lamed,  16  Mass.,  65 ;  Gedney  v.  Inhabitants 
of  Tewkebury,  8  Mass.,  807,  309 ;  Henniher  v.  Contoocook 
V.  B.  jB.,  9  Foster,  N.  H.,  147 ;  Sedgwick  on  Stat,  and 
Const.  Law,  94, 402,  et  seq. ;  Moncrief  v.  Bly,  19  Wend,, 
405  ;  Stevens  v.  Mans,  2  Burrow,  1152, 1157 ;  2  Inst.,  200 ; 
Com.  Digest,  Action  upon  Statute  C. ;  Orittendon  v.  WUson, 
5  Cowen,  165 ;  Dudley  v,  Maliew,  3  N.  Y.,  9 ;  Smith  v. 
Lochvooody  18  Barb.,  209 ;  Ha/rdemam,  v.  Bowen,  89  ff.  Y., 
199 ;  Sumner  v.  Jfaroy,  3  W.  &  M.,  106 ;  The  People  v. 
Hazard,  4  Hill,  207 ;  Almy  v.  Hwrriss,  5  Johns.,  175 ;  Smitli 
on  Stat,  and  Const.  Construction,  §§  661,  664,  667 ;  Dwarris 
on  Stat.,  667 ;  Eriokson  v.  Nesmith,  15  Gray,  221 ;  S.  C,  8 
Allen,  228 ;  8  Kent's  Comm.,  27,  ed.  1866 ;  Shaw,  C.  J.,  in 
Gray  v.  Cojffm^  65  Mass.,  199 ;  Dewey,  J*,  in  Brickson  v. 
Nesmith,  86  Mass.,  285 ;  Andrews  v.  CoUvnder,  18  Picker, 
490 ,  An.  &  Am.  on  Corporations,  888  n.,  597,  602  and  n., 
618;  Parsons  on  Contracts,  143;  PaMerson  v.  Baker,  50 
Barb.,  482;  1  Lindley  on  Partnership,  4;  Sumner  v.  Marcy, 
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3  Wood  &  M.,  106 ;  JSa^iaon  y.  JSTesmUh,  15  Gray,  221 ;  4 
Allen,  223;  Sinsdale  y.  ZcMmed,  16  Maas.,  Q&i.EaUey  v. 
Mcj^nj  12  Allen,  438 ;  Bank  of  Australasia  v.  NitM^  16 
Q.  B.,  734 ;   Wwter  y«  Bakst,  6  Barb.,  432.) 

Allen,  J.  No  personal  liability  attaches  to  the  defendant, 
by  reason  of  the  words,  ^^  individoal  property  of  stockholders 
liable,"  appearing  upon  the  face  of  the  bills  issued  by  the 
bank,  and  signed  by  the  defendant,  as  one  of  its  officers.  It 
was  but  the  literal  statement  of  a  fact,  as  it  eodsted. 

The  extent  of  such  liability,  the  qualification  attached  to  it, 
and  the  manner  of  its  enforcement,  are  not  stated.  The  lia- 
bility exists  under,  and  is  modified  and  limited  by,  the  statute 
creating  the  corporation ;  and  the  indorsement,  made  to  give 
credit  and  currency  to  the  bills,  had  respect  to  the  provisions 
of  the  charter,  and  was  not  made  or  understood  as  an  inde- 
pendent undertaking  of  the  stockholders,  or  as  a  r^resenta- 
tion  of  a  liability,  other  than  such  as  the  statute  creating  the 
corporation  designated. 

Every  person  dealing  with  a  corporation,  or  receiving  its 
obligations,  Sa  supposed  to  be  cognizant  of  the  provisions  of 
its  charter. 

The  representation  of  the  indorsement  is,  that  the  individual 
property  of  stockholders  is  liable  for  the  payment  of  the  bill, 
and  the  statute  declares  the  same  in  the  same  words ;  and  the 
defendant,  by  subscribing  to  the  stock  and  becoming  a  stock- 
holdw,  has  consented  and  agreed  that  his  individual  property, 
shall  be  liable  for  the  redemption  of  the  bills  of  the  bank, 
according  to  the  terms  and  in  the  manner  indicated  by  the  act. 
The  sole  question  is  upon  the  interpretation  and  effect  of  the 
statute,  as  that  defines  the  character  and  extent  of  the  liability 
assumed  by  stockholders.  The  indorsement  upon  the  bills,  is 
but  a  notice  to  the  public  of  the  charter  liability. 

A  personal  h'ability  of  stockholders  for  the  debts  of  a  cor- 
poration, in  virtue  of  the  charter,  is  not  in  the  nature  of  a 
penalty  or  forfeiture,  and  does  not  exist  solely  as  a  liability 
imposed  by  statute.    It  is  not  enforced  simply  as  a  statutory 
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obligation,  but  is  regarded  as  voluntarily  assumed,  by  the  act 
of  becoming  a  stockholder.  By  such  act  he  assents  to  be 
bound,  or  that  his  property  shall  be  chained  with  debts  c^  the 
corporation,  to  the  extent  and  in  the  manner  prescribed  by  the 
act  of  incorporation. 

By  the  act  of  incorporation,  corporators  may  enjoy  absolute 
immunity  from  liability  upon  or  for  corporate  obligations,  or 
they  may  be  liable  absolutely,  and  to  the  fullest  extent,  for 
every  corporate  debt,  as  if  no  corporation  existed;  and  there 
may  be  every  shade  and  degree  of  liability,  either  personal  or  , 
of  property,  between  the  two  extremes.  The  l^slature,  in 
qualifying  and  modifying  corporate  rights  and  individual 
liability,  may  prescribe  the  limits  of  each,  as  well  as  the 
forum  in,  and  the  proceedings  by  which  any  liability  imposed 
may  be  enforced. 

The  intent  of  the  legislature  is  the  foundation  of  the  lia- 
bility, and  that  being  ascertained  from  the  words  of  the  char- 
ter, every/ other  question  is  readily  solved.  In  many  charters 
the  intent  is  obvious,  to  impose  an  absolute  liability  on  the 
stockholders.  In  all  such  cases  the  liability  is  personal,  and, 
following  the  person,  may  be  enforced  as  other  personal  obli- 
gations are  enforced,  and  according  to  the  course  of  procedure, 
in  the  place  where  the  individual  sought  to  be  charged  is 
found.  It  is  not  in  such  case  a  statutory  remedy,  or  a  liability 
based  upon  a  statute,  and  which  is  confined  in  its  operation,  to 
the  limits  of  the  sovereignty  creating  the  corporation,  and 
without  extra  territorial  force  or  obligation.  It  is  like  other 
obligations,  assumed  in  the  form  prescribed  by  the  laws  of  the 
place  where  made,  and,  being  valid  there,  is  enforceable  every- 
where. Its  validity,  interpretation  and  effect  are  to  be  deter- 
mined by  the  lex  loci}  but  the  remedy  is  governed  by  the 
lex  fori. 

If  therefore,  the  act  of  the  legislature  of  Georgia,  incor- 
porating the  North-western  Bank  of  Georgia,  had  declared, 
in  terms,  that  each  stockholder  should  be  individually  liable, 
for  the  redemption  of  the  bills  and  payment  of  the  debts  of 
the  bank,  or  that  the  stockholders  generally,  or  jointly  and 


18^1.]  LowBY  et  al.  v.  Inkak.  127 

Opinion  of  the  Court,  per  Allbk,  J. 


severally,  or  otherwise,  should  be  so  liable,  there  would  be  no 
donbt,  upon  principle,  or  the  decisions  of  our  own  courts,  that 
the  courts  of  this  State  would  be  open  to  a  creditor  of  the 
bank,  to  enforce  the  liability  of  a  stockholder  for  the  payment 
of  such  debt,  according  to  the  terms  of  the  charter.  {Coming 
V.  MoOuUough^  1  Oomst.,  47 ;  Hcmthome  v.  Calefy  2  Wall., 
10;  Eso  parte  Van  Riper,  20  Wend.,  616.) 

Any  words  importing  a  personal  liability,  will  be  equivalent 
to  an  express  declaration,  and  sufficient  to  give  the  right  of 
action ;  and,  for  present  purposes,  it  may  be  assumed  that 
general  words,  without  limitation  or  qualification,  charging 
die  property,  real  and  personal,  of  the  stockholder,  with  the 
debts  of  the  corporation,  would  create  a  personal  liability. 
But  the  intent  of  the  legislature  to  enforce,  and  of  the  stock- 
holder to  assume  this  liability,  must  appear  from  the  language 
employed,  giving  every  part  of  the  instrument  its  proper  force 
and  meaning.  K,  taking  every  part  of  the  act  touching  the 
liability  of  stockholders,  or  their  property,  and  giving  the 
words  their  usual  and  ordinary  signification,  where  they  do 
not  appear  to  have  been  used  in  a  peculiar  or  unusual  sense, 
and  interpreting  it  as  a  whole,  it  is  evident,  that  the  intent 
was  not  to  create  a  general  personal  or  property  liability,  but 
to  charge  the  property  of  the  stockholders,  and  that  not  gene- 
rally, or  by  the  usual  and  ordinary  process,  but  conditionally, 
and  by  a  peculiar  and  unusual  procedure,  only  available  in 
the  courts  of  that  State,  not  only  limiting  and  prescribing  the 
security  and  rights  of  the  creditor,  and  the  obligation  and  lia- 
bility of  the  stockholder,  but  prescribing  the  remedy,  going 
with  it  and  as  a  part  of  the  right,  a  general  personal  liability 
will  not  attach  to  the  stockholder. 

The  operation  and  effect  of  the  statute,  or  the  liability  of 
the  stockholder,  which  is  measured  by  it,  cannot  be  extended 
by  implication.  There  is  no  implied  undertaking  of  the 
defendant  as  a  stockholder  of  the  bank  ;  and  there  is  no  obli- 
gation resulting  from  that  relation,  other  than  such  as  is 
expressed  in  terms,  or  by  necessary  implication  in  the  act  of 
incorporation* 
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The  plaintiffs  mnet  bring  the  case,  within  the  fonr  comers 
of  that  instrament  or  fail  in  their  action. 

If  the  charter  does  not  impose  an  obligation,  upon  which 
an  action  conld  be  brought  and  a  personal  judgment  given, 
as  upon  any  other  contract  liability,  to  be  enforced  against  the 
person  or  property  of  the  judgment  debtor,  as  allowed  by  the 
lexfarij  the  demurrer  is  well  taken.  The  right  to  an  inde- 
pendent, personal  action,  as  well  in  Georgia  as  elsewhere,  is 
daimed  and  must  be  maintained  if  this  action  can  be  sus- 
tained ;  for  if  no  action  would  lie  in  Georgia,  it  is  because 
the  statute  has  provided  another  and  adequate  remedy,  and 
has  restricted  the  parties  to  that  remedy. 

An  action  in  peraonam^  giving  the  persons  aU  the  rights 
and  remedies  incident  to  a  judgment  in  such  action,  is  very 
different  from  a  proceeding  by  special  process  in  reniy  either 
against  specified  property,  or  the  property  at  large  of  the  debtor. 

If  the  charter  merely  makes  the  private  property  of  stock- 
holders liable,  for  the  Ailfillment  of  the  contracts  of  the  com- 
pany, and  points  out  no  mode  in  whidi  this  liability  may  be 
made  available,  and  the  courts  of  other  States  may  give  effect 
to  the  provision,  the  course  of  proceeding  must  be  regulated, 
by  the  law  of  the  State  where  the  remedy  is  sought  to  be 
enforced.  {DrinkuuUer  v.  Por&and  Marine  Railway^  18 
Maine,  B.,  35.) 

If  such  had  been  the  provision  of  this  charter,  the  question 
would  be  material,  whether  such  a  provision,  standing  by 
itself,  did  subject  the  stockholder  to  a  general  individual  lia- 
bility. If,  however,  the  effect  of  this  charter,  and  the  sub- 
stance of  the  obligation  of  the  corporation,  is  not,  to  charge 
the  property  of  the  stockholder  generally,  but  only  to  an 
amount  equal  to  his  stock,  upon  prescribed  conditions  and  by 
a  specific  process,  the  remedy  of  the  creditor  must  be  sought, 
according  to  the  terms  and  by  the  means  provided  by  the 
charter. 

The  right  of  creditors  of  the  corporation,  against  the  cor- 
porators, rests  upon  the  statute,  and  the  assent  of  the  stock- 
holders to  its  terms  and  conditions,  and  the  same  statute  gives 
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^  the  remedy,  and  within  well  settled  rales  the  party  is  confined 
to  the  remedy  given.  {Eenwick  v.  Morris,  7  Hill,  575 ; 
Stafford  v.  IngersoUj  8  id.,  38 ;  McKeon  v.  Caherty,  3  W. 
R.,  494 ;  M&ncritf  v.  Ely,  19  W.  R.,  406 ;  Hardmann  v. 
Botjoen,  39  N.  T.,  196.) 

Whether  the  obligation  is  imposed,  and  the  remedy  given 
solely  by  the  statute,  or  rests  upon  the  assent  of  the  stock- 
holders to  the  terniB  and  conditions  of  the  act,  the  result  is 
the  same ;  the  obligation,  or  liability,  and  the  remedy,  are 
inseparable ;  and  the  party  interested  is  confined  to  the  remedy 
prescribed  by  the  act,  and  assented  to  by  the  stockholder.  IS 
the  liability  rested  solely  upon  contract,  and  the  contract  pro- 
vided an  adequate  remedy,  the  parties  would  be  restricted  to 
that  remedy.  Every  other  remedy  would  be  excluded  by 
necessary  implication. 

The  terms  and  conditions  of  a  contract,  have  the  force  of 
law  over  those  who  are  parties  to  it.  Modus  et  oarwentio 
vincunt  legem.    (2  Eep.,  73.) 

The  provision  touching  the  liability  of  corporators,  for  the 
debts  of  the  corporation,  is  found  in  the  eighteenth  section  of 
the  charter,  which  is  devoted  to  that  subject.  It  does  not,  in 
terms,  declare  that  stockholders  shall  be  individually  or  per- 
sonally liable  for  the  debts  of  the  corporation.  It  first  declares, 
that  none  but  citizens  of  the  State  shall  subscribe  for,  or  own, 
or  purchase,  stock  in  the  bank.  The  act  did  not  contemplate 
a  necessity,  for  any  obligation  or  liability  of  extra  territorial 
force.  It  then  enacts,  that  the  private  or  individual  property 
of  each  stockholder,  shall  be  liable  for  the  redemption  of  the 
bills,  etc.,  and  in  the  same  sentence  proceeds  to  dictate,  the 
circumstances  and  conditions  under  and  upon  which^  as  well 
as  the  particular  process  by  which,  the  liability  shall  be 
enforced,  and  the  property  of  the  stockholders  subjected  to 
the  payment  of  the  debts  of  the  bank,  to  wit,  by  an  execution 
upon  a  judgment  against  the  bank.  In  a  subsequent  clituse 
of  the  same  section,  provision  is  made,  for  the  use  and  control 
of  the  same  process,  to  do  equity  between  the  stockholders, 
and  compel  a  ratable  contribution  from  all.    The  act  provided, 
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as  the  appropriate  remedy,  ^t  a  judgment  and  execution 
agamst  the  corporation  should  be  a  lien  upon,  and  be  enforced' 
against)  the  individual  property  of  the  stockholders  made 
liable  by  the  act.  It  in  terms,  made  the  property  liable  upon 
a  judgment  and  execution  against  the  bank,  to  which  the 
stockholders  were  not  parties,  and  the  property  was  not  made 
liable  in  any  other  way  or  by  any  other  process.  It  is  very 
evident,  that  an  independent  action  would  not  lie  in  Georgia, 
against  the  stoekholders  of  this  corporation,  for  the  obvious 
i^eason,  that  an  adequate  remedy  is  provided  by  this  act,  with- 
out action,  and  if  not,  then  it  cannot  be  maintained  elsewhere. 
The  act  only  charges  and  Mnds  the  property  of  the  stockholder, 
by  Bubjeeting  it  to  execution  in  satisfaction  of  a  judgment 
against  the  bank,  and  makes  the  same  process  do  equity 
between  all  the  stockholders ;  and  this  cannot  be  done  by  any 
other  process,  or  by  the  courts  of  any  other  State. 

The  remedy  is  necessarily  confined  to  the  sovereignty  of 
Georgia,  and  can  have  no  recognition  or  effect  beyond  the 
boundary  of  that  State.  The  charter  creates  no  right  and 
imposes  no  obligation  disconnected  with  the  prescribed  remedy, 
which  is  local  in  its  character,  and  not  capable  of  being  enforced 
without  the  State  of  Georgia.  A  foreign  tribunal  cannot 
enforce  ii,  {Pickering  v.  Fisk^  6  Venn.,  102 ;  FerguKn  v. 
Fuff^  8  OL  &  Fib.,  121;  Story  on  Conflict  of  Laws,  §666 

aodMjr*) 

The  case  was  well  considered  and  well  decided,  by  the  Supe- 
rior Oourt  of  the  city  of  New  York,  both  at  Special  and  Gtene- 
ral  Term,  and  the  judgment  should  be  affirmed  with  costs. 

AllocMicur. 

Judgment  affirmed. 
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BUrtement  of  case. 


Tk«  Madibos  AvBannc  Baptibt  Ohuboa,  App6llaiit,  v.  The     |iio  "i 
Baptist  OmnttH  m  OLnnCB  Subset,  etc.,  Bet^ndent. 


UndfirthB  act  to  provide  for  fte  ino(»por»tio&  of  n^gioiM  (Axdettes  (chap. 
00,  Lftwa  of  1818, 8  Bdmonds,  Stat  687),  the  tmatees  of  8ach  a  coipoiV 
tion  are  authorized  to  act  in  its  behalf  in  taking  the  steps  required  by 
section  11,  for  the  purpose  of  effecting  a  sale  of  its  real  estate,  and  their 
acts  are  bkiding  upon  it,  although  it  does  not  appear  they  had  the  express 
sanction  or  authoritj  of  a  mi^ori^  of  the  OMporatiom. 

Beligious  corporatloDs  have  no  common-law  rights  to  alienate  their  real 
estate,  and  to  constitute  a  sale  within  the  meaning  of  section  11;  there 
must  be  a  TSluable  condiclerafion  inuring  to  the  corporation  as  such. 
Therefore,  an  order  of  the  Supreme  Court,  authorizing  a  conveyance 
ibnnded  upon  a  petition,  showing  the  only  conrideratioii  for  the  eon> 
templated  transfer,  to  be  a  benefit  to  the  individual  corporators,  is  without 
jurisdiction,  and  a  deed  executed  in  pursuance  thaieof  is  void. 

(Argued  June  1st,  1671 ;  decided  September  (Hh,  1871.) 

Appeal  ftoia  judgment  of  the  Genet^  Terfii  of  the  Supe- 
rior Ckmrt  of  ^e  city  of  N'ew  York,  affirming  jndgment 
entered  npon  deeition  of  the  oonrt  in  favor'  of  defendant. 

This  is  an  actioii  of  ejectment,  brooght  to  recover  the  pos- 
eefidon  of  certain  real  estate,  titnate  npon  Madigon  arenne  in 
the  city  of  New  York,  conveyed  to  ihe  defendaiit  by  plaintiff, 
by  deed  dated  October  81, 1869,  which  deed  WM  executed  in 
pnnnance  of  orders  of  the  Supreme  Conrt^  diated  October 
17th  and  30^  1862.  I^e  facts  difidosed  by  the  petition, 
npon  which  said  ordere  were  granted,  and  Which  have  a  bear- 
ing npon  the  qn^ttons  determined,  are  set  forth  in  the 
opinion. 

Chorge  F.  CofM/tock  <&  G.  C.  Zanddlj  for  ihe  appellaat 
That  an  action  of  ejectment  isthe  proper  remedy.  (  WkeaUm 
V.  €hte8y  IS  N.  Y.,  896 ;  Iteming  v.  OofwiHj  11  Wend.,  647 ; 
RogtftH  V.  jWK,  6  Hill,  416 ;  Ifl  Wend.,  448,  per  Bronbok,  J. ; 
30  Wend.,  878,  87»,  per  Walwokth,  0. ;  20  Wend.,  884r-886, 
per  Vbrplakok,  Sen. ;  8  How.,  TT.  S.,  586-644,  per  Watkb, 
J. ;  8  How.,  XT.  8.,  652-668,  per  Nelson,  J.)    The  real  estate 
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Df  rdligious  corporations  inalienable,  save  under  the  provisions 
of  section  11.  (See  De  Buyter  v.  St.  Petei^B  Ohwrch^  8 
Comst.,  238,  240-241 ;  Willard's  Eq.,  Jur.,  pp.  784,  786 ;  2 
Kent's  Com.,  281 ;  Bee  De  JSuyter  v.  Si.  Peter's  Churcliy  3 
Barb.  Ch.,  119, 122 ;  Bogardw  v.  Trinity  Chwrch^  4  Paige, 
1^8, 198 ;  act  of  June  19, 1703,  Smith  &  Livingston's  Laws 
of  N.  T.,  p.  62,  ch.  128.)  The  conveyance  not  authorized 
by  section  11.  {Bobertson  v.  BvUionSj  1  Kern.,  243 ;  WH- 
liamean  v.  Berry^  8  How.,  U.  S.,  496,  544 ;  Wy(Ut  v.  Ben- 
eon,  23  Barb.,  827 ;  Stow  v.  Fwe,  7  Conn.,  19 ;  Wiggin  v. 
M*ee  Will  Baptist  Sooiety,  8  Met.,  301.)  Eeligious  corpora- 
tions can  only  convey,  for  purposes  for  the  benefit  of  the 
society.    (  Wheaton  v.  OateSj  18  N.  Y.,  396,  408.) 

WiUiam  B.  Martin  <&  J.  Bmott,  for  the  respondent. 
That  plaintiff  had  the  power  to  convey,  inherent  in  them- 
selves as  a  corporation.  {Mayor,  etc.,  of  Colchester  v.  Lowton, 
1  Yes.  &  Bea.,  p.  244,  1813;  Dvtoh  Ohv/rch  in  Garden 
jS^eetT.Mott,7FBig^y  p.  83;  4  Kent,  p.  6,§1;  2  Kent, 
281,  §  4 ;  Barry  v.  Mercht.  JSxf.  Co.,  1  Sand.  Chy.,  p.  293 ; 
Bobertson  v.  BulUons,  1  Kern.,  p.  261 ;  Baptist  Church  v. 
WethereU,  8  Paige,  300 ;  The  Butch  Churchy. Mott, 7 Faigej 
84 ;  Bowen  v.  Irish  Pre^.  8oc.,  6  Bos.,  267.)  Section  11 
was  fully  complied  with.  {Bowen  v.  Irish  Pre^.  Church., 
6  Boswortii,  p.  266,  267 ;  Brick  Presh.  Church,  8  Edwards' 
Chy.,  166 ;  Demarest  v.  Bay,  29  Barbour,  668.)  No  objec- 
tion to  order,  tiiat  it  does  not  sufSdentiy  direct  application  of 
proceeds.  {De  Buyter  v.  St.  Peter^s  Church,  8  Corns.,  288 ; 
8  Barb.  Chy.,  120;  Wheoiton  v.  Gates,  18  N.  Y.,  402.) 
Plaintiff  has  no  right  to  daim  the  transaction  to  be  uUra 
vires.  {BisseU  v.  Mi(A.  So.  B.  B.  Co.,  22  N.  T.,  268 ;  Par- 
ish  V.  Whed&r,  22  K  Y.,  494.)  Although  the  transaction 
amounted  to  a  surrender  by  plaintiff,  tiiat  would  not  invali- 
date it.  {Slee  V.  Bloom,  19  J.  R,  474 ;  Trustees  Vernon  v. 
Eais,  6  Cowen,  26 ;  1  Bouvier  Listitutes,  §  104,  subd.,  1 ; 
Smith  V.  Smdih,  8  Dess.  Eq.  R.,  S.  C,  671, 676 ;  Woodbridge 
V.  Aliens,  18  A.  &  Ellis,  269.)    The  transaction  cannot  now 
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be  questioned,  as  it  was  consmmnAtedy  and  the  parties  cannot 
be  reinstated.  (Parish  v.  Wheeler,  22  K  Y.,  494 ;  JBigeell  v. 
M.S.<6Jr.I.Ii.JR.Oo.,mS.Y.,268;£:.C.Ii.Oo.Y.ffawJcs, 
6  H.L.  0.,881 ;  39 L.  J.  Exch.,  217;  4  Hurl.  &  C,  409 ;  89 L. 
J.  Exch.,  217;  L.  R,  4 H. L.  Oases,  628;  22  N.  Y.,  274;  2 
J.  &  H.,  408 ;  Ramsey  y.  People,  19  N.  Y.,  41 ;  Motmt  v. 
Morton,  20  Barb.,  123 ;  Baker  v.  ZoriUardy  4  Ooms.,  257 ; 
Tilton  V.  J^eUon,  27  Barb.,  696-608.)  The  orders  of  the 
Supreme  Oourt  cannot  be  impeached  collaterally.  (18  N.  Y., 
897 ;  16  Wend^  486 ;  20  Wend.,  378 ;  7  John.  Oh.,  182 ;  8 
Seld.,  862 ;  16  N.  Y.,  617 ;  Duoheaa  of  JKmgston^e  case,  2  8. 
Leading  Cases,  Am.  ed.,  668--698;  Cdstrique  v.  hwrie. 
House  of  Lords,  1870 ;  89  L.  J.,  O.  P.,  860 ;  L.  R.,  4  a  L. 
Oases,  414.)  The  application  by  the  trustees,  was  the  act  of 
the  corporation  and  was  sufficient.  (In  Booties  v.  Perine,  9 
Barb.,  p.  206 ;  S.  0.  2  Eem.,  p.  26 ;  Trustees  First  Bap.  Soc. 
Syracuse  v.  Itobinson,  21  N.  Y.,  p.  287 ;  ThePeople  v  Bwnr 
Jde,  9  Johnson,  p.  167 ;  Bayley  v.  Onondaga  Ins.  Co.,  6  Hill, 
476 ;  6  Cow.,  27 ;  14  Oonn.,  694 ;  20  How.,  326  \  Imy.M. 
E.  a  Fort  Edward,  62  Barb.,  116 ;  8t.  AmCs  Church,  28 
How.,  286 ;  WyaU  v.  Benson,  28  Barb.,  827.)  The  convey- 
ance was  authorized  by  the  corporators.  {People  v.  Van 
Slyke,  4  Oow.,  297 ;  People  v.  Ferguson,  8  Oow.,  102 ;  Peo- 
ple V.  VaU,  20  Wen.,  12 ;  7  Oow.,  402,  409,  410 ;  Field  v. 
Field,  9  Wend.,  394,  408  and  cases  cited ;  Bex  v.  Varlo, 
1  Oowp.,  248 ;  1  Kyd  on  Oorps.,  808,  400,  424 ;  1  Black. 
Oom.,  478  -  Gibson,  Oh.  J.,  in  St.  Marjfs  Chwrch,  7  Seigt. 
&  Bawle,  648 ;  Angel  &  Ames  on  Oorp.,  8d  ed.,  ch.  14,  pp. 
452,  460,  §  8,  8th  ed.,  §  601 ;  BexY. Bellringer, 4 T. B.,  810 ; 
argt,  p.  817 ;  opin.,  822,  828 ;  Damon  y.  CfrafAy,  2  Pick  B., 
846,  866 ;  Witfgin  y.  F^reewUl  Baptist  Ch.,  8  Met.,  801, 812 ; 
Stow  V.  Wyse,  7  Oonn.  R,  214,  219 ;  Smyth  y.  Bailey,  2  H. 
L.  Oases,  808 ;  Eing  v.  Bower,  1  Bam.  &  Oress.,  492 ;  Bex  v. 
Miller,  6  T.  R,  268 ;  Bex  v.  Morris,  4  East,  17.) 

GhsoYSB,  J.    The  determination  of  this  case,  depends  upon 
the  validity  of  the  deed  executed  by  the  plaintiff  to  the  defend- 
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ant,  purportiiig  to  ooiiTej,  by  the  former  to  the  latter,  the  title 
t6  the  propertj,  the  poesesrion  of  ^whioh  is  sought  to  be  reoo- 
vered  by  the  plaintiff  in  this  action.  The  property  consists 
of  five  lots  of  land,  situate  npon  Madison  avenue  and  Hiirfy- 
first  street,  in  the  city  of  New  York,  npon  which,  at  the  time 
of  the  giving  of  the  deed,  there  was  situated  a  church  edifice, 
which,  prior  thereto,  had  been  occupied  by  the  plaintiff  for 
religious  worship.  The  validity  of  the  deed,  depends  npon  the 
jurisdiction  of  the  Supreme  Oourt,to  make  tihe  order,  directing 
a  conveyance  of  the  property  by  the  pkintaff  to  the  defendant. 
If  the  court  had  jurisdiction  to  make  that  order,  the  defend- 
ant acquired  title  to  the  property  in  question,  in  fee,  under  the 
deed  based  thereon,  given  by  the  plaintiff  to  it  It  is  claimed, 
upon  the  part  of  the  plaintiff,  that  the  court  acquired  no  juris- 
diction of  the  subject-matter,  and  had  no  power  to  make  the 
order,  for  the  reason,  that  the  petition  of  the  trustees  of  the 
plaintiff,  presented  to  Ae  court  for  such  order,  was  not  autho- 
rized by  a  majority  of  its  corporators,  nor  ii>y  the  vote  of  a 
majority  thereof,  present  at  any  meeting  of  snch  corporators, 
duly  convened  for  the  consideration  of  the  subject.  At  the 
trial,  the  justice  found  that  it  was  authorized,  by  the  majority 
of  such  coiporators,  present  at  such  a  meeting.  To  this  find- 
ing of  fiict,  an  exception  was  duly  taken  by  the  plaintiff.  This 
exception  raises  in  this  court  the  question,  whether  there  was 
any  evidence  given  upon  the  trial,  tending  to  prove  such  fiust, 
and  would  require  an  examination  of  the  evidence  given  for 
the  purpose,  if  the  fiust  was  at  all  material  to  the  rights  of  the 
parties ;  but,  having  come  to  the  conclusion  that  it  was  not 
material,  I  shall  not  examine  the  evidence  upon  this  point. 
It  was  proved  that  the  petition  to  the  court,  and  all  the  sub- 
sequent proceedings,  down  to  and  including  the  giving  of  the 
deed,  were  authorized  and  carried  on  by  a  majority  of  the 
trustees  of  the  plaintiff.  The  fourth  section  of  the  act,  to 
provide  for  the  incorporation  of  religious  societies  (3  General 
Statutes,  689),  among  other  things,  authorizes  and  empowers 
the  trustees,  to  take  into  their  possession  and  custody  all  the 
temporalities  belonging  to  the  church,  congregation  or  society. 
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whether  confiifitmg  of  real  or  personal  estate,  and  by  their 
corporate  name,  to  sne  and  be  sued  in  all  courts  of  law  or 
eqidty,  and  to  recover,  hold  and  enjoy  property,  real  and  pov 
sonal,  belongmg  to  such  church,  congregation  or  society,  as 
ftilly  and  amply,  as  if  the  right  or  title  thereto  had  origmally 
been  vested  in  the  said  trustees,  and  to  purchase  and  hold  other 
real  and  personal  estate,  and  to  demise,  lease  and  improve  the 
same  for  the  use  of  such  church,  congregation  or  society,  etc. 
In  short,  the  trustees  are  constituted  the  managing  officers 
and  agents  of  the  corporation,  in  respect  to  all  its  temporalities ; 
and  the  statute  points  out  no  mode  for  the  doing  of  any  cor- 
porate act,  in  respect  to  its  property,  except  by^its  trustees. 
But  it  is  claimed,  by  the  counsel  for  the  appellant,  that  by  the 
true  construction  of  section  11  of  the  act,  the  trustees  had  not 
the  power,  to  initiate  proceedings  for  the  sale  of  the  real  estate 
of  the  corporation,  as  provided  in  said  section,  without  the 
sanction  and  authority  of  a  majority  of  the  corporators.  The 
language  of  the  section  bearing  upon  this  question  is,  that  it 
shall  be  lawful  for  the  chancellor  (Supreme  Oourt),  upon  the 
application  of  any  religious  corporation,  in  case  he  shall  deem 
it  proper,  to  make  an  order  for  the  sale  of  any  real  estate 
belonging  to  such  corporation,  etc.  By  or  through  whose 
agency  the  application  of  the  corporation  is  to  bamade,  the 
section  is  sQent ;  and  it  provides  no  mode  of  showing,  that  the 
corporation  have  authorized  the  application,  or  ibr  the  pres- 
ervation of  any  evidence  of  such  authority.  We  have  already 
seen,  that  section  4  of  the  act,  makes  the  trustees  the  sole 
managers  of  the  corporation,  in  respect  of  its  temporalities ; 
and  the  fair  assumption  is,  that  it  was  the  intention  to  consti- 
tute them  agents  of  the  corporation,  in  respect  to  the  acts 
required  by  the  eleventh  section,  fbr  making  sale  of  its  real 
estate.  Had  it  been  deemed  necessary  for  the  corporators  to 
meet  as  such,  and  authorize,  by  a  formal  resolution,  the  sale 
of  real  estate,  or  do  any  other  act  to  render  the  sale  valid, 
provision  would  have  been  made  for  convening  such  meeting 
and  recording  such  resolution  or  act,  together  with  the  deed 
of  the  purchaser,  so  as  to  furnish  enduring  evidence  of  all 
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facts  essential  to  snstam  the  title  of  the  purchaser.  The 
absence  of  any  such  provision,  furnishes  a  forcible  argument, 
that  no  such  meeting  or  resolution  was  intended  by  the  legis- 
lature. The  act  (§§  3,  7),  among  other  things,  in  effect  pro- 
vides, that  every  male  person  of  full  age,  who  has  been  a  stated 
attendant  on  divine  worship  in  the  church,  congregation  or 
society  for  one  year,  and  who  shall  have  contributed  to  the 
support  of  the  church,  congregation  or  society,  according  to 
the  usages  or  customs  thereof,  shall  be  corporators.  It  could 
never  have  been  the  intention  of  the  legislature,  to  make  the 
title  of  a  purchaser  depend  upon  the  question,  whether  a 
majority  of  those  who  approved  of,  or  were  opposed  to,  the 
sale,  and  to  determine  this  question,  as  was  attempted  in  this 
case,  by  parol  proof  of  who  were,  in  fact,  corporators,  and 
whether  a  majority  so  ascertained  &vored  or  opposed  the 
sale.  The  true  construction  of  the  act,  considered  as  a  whole, 
is,  that  the  trustees  are  the  proper  persons  to  act  in  behalf  of 
the  corporation,  in  the  proceedings  authorized  by  the  eleventh 
section,^  and  that  their  acts  in  this  respect  are  binding  upon 
the  corporation.  There  was  nothing  determined  in  WyaU  v. 
Benson  (23  Barb.),  in  opposition  to  these  views.  That  was  an 
action  in  equity,  instituted  by  a  majority  of  the  corporators, 
against  persons  claiming  to  be  the  trustees  of  the  corporation, 
to  procure  the  revocation  of  an  order  obtained  by  such  persons 
from  the  court,  for  the  sale  of  the  church  property,  and  to 
enjoin  them  from  proceeding  to  make  such  sale  under  and  by 
virtue  of  such  order.  It  is  true  that  the  learned  judge,  in 
his  opinion  states,  that  the  trustees  can  execute  no  trust  except 
such  as  is  acceptable  to  the  majority  of  the  congregation ;  that 
the  whole  act  shows  that  it  was  the  intention  of  the  legislature, 
to  place  the  control  of  the  temporal  affairs  of  these  societies 
in  the  hands  of  the  majority  of  the  corporators,  independent 
of  priest  or  bishop,  presbytery,  synod,  or  other  ecclesiastical 
authority.  A  closer  examination  of  the  statute  would,  I  think, 
have  satisfied  the  judge,  that  such  control  is  placed  in  the 
hands  of  those  elected  trustees  by  the  corporators.  But  the 
judgment  was  not  placed  upon  this  ground.    In  another  part 
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of  the  opinion,  the  judge  states,  that  it  might  perhaps  have 
been  aflsumed,  that  the  trustees  did  represent  the  views  of  the 
corporation  in  making  the  application,  and  that  there  was 
apparent  authority  for  granting  the  consent  of  the  court.  The 
order  is  still  injierij  not  having  been  executed ;  and  no  rights 
having  been  acquired  under  it,  it  is  still  under  the  control  of 
the  court,  and  it  is  therefore,  competent  for  the  court  to 
revoke  its  consent  to  the  sale;  thus  clearly  showing,  that 
in  the  opinion  of  the  judge,  an  order  for  a  sale,  obtained 
upon  the  application  of  the  trustees,  without  showing  that 
a  majority  of  the  corporators  concurred  in  such  application,  is 
apparently  valid,  and  when  executed  the  title  of  the  pur- 
chaser will  be  upheld.  Whether  the  remedy,  in  case  the  applica- 
tion of  the  trustees  was  against  the  wishes  of  the  majority  of 
the  corporators,  should  not  have  been  a  motion  to  the  special 
term,  to  vacate  the  order  instead  of  an  action  in  equity,  is  a 
question  not  necessary  to  consider  in  this  case.  In  the  matter 
of  St.  Ann's  church  (23  Howard,  285),  it  was  expressly  held, 
that  no  meeting  of  the  corporators  or  any  action  by  them  was 
necessary,  to  authorize  the  trustees  to  make  an  application  to 
the  court,  for  the  sale  of  the  real  estate  of  the  coi})oration, 
but  that  the  court  acquired  jurisdiction,  upon  the  petition  of 
the  trustees  in  the  absence  of  any  action  by  the  corporators. 
A  like  opinion  was  given  by  Mr.  Justice  Habris,  in  the  matter 
of  the  second  Baptist  society .  in  Oanann  (20  Howard,  324), 
although  the  point  was  not  involved  in  the  case.  Those  con- 
versant with  the  disposition  of  these  applications  by  the  court, 
are  aware  that  in  some  cases  the  petition  contains  a  statement, 
that  the  application  is  made,  pursuant  to  a  resolution  passM 
by  a  majority  of  the  corporators,  at  a  meeting  held  for  the 
consideration  of  the  subject ;  and  in  other  cases  no  such 
recital  is  contained ;  and  in  neither  case  is  proof  taken  nor  any 
determination  of  the  question,  whether  the  application  for  the 
sale  is  approved  by  the  majority  of  the  corporators,  unless 
opposition  is  made  by  some  of  the  corporators  to  the  sale 
prayed  for.  A  judgment  by  this  court,  that  the  title  of  the 
purchaser  could  be  defeated  by  proof,  that  there  was  no  autho- 
SicKBLS  —  Vol.  L      18 
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rity  given  by  a  meeting  of  the  oorporators  to  the  trasteee)  or 
by  proof  that  a  majority  were,  in  &et  opposed  to  the  sale, 
would  be  destmotiTe  to  many  titles  acquired  by  pmrchasers 
in  good  fidth  at  snch  Bales,  and  create  doubt  and  uncertainty 
as  to  all.  In  this  ease  proof  was  offered  by  the  plaintiff,  that 
some  statements  of  fiust  contained  in  the  petition,  tending  to 
show  the  expediency  of  the  conveyance  from  the  plaintiff  to 
the  defendant  were  nntme.  This  was  rightly  ezduded.  If 
the  comt  acquired  jurisdiction  of  the  subject-matter  by  the 
presentation  of  the  petition,  the  order  granted  thereon  was 
conclusive  upon  the  plaintiff  when  acted  upon,  and  the  title 
of  the  defendant  in  the  absence  of  fraud  or  collusion  on  its 
part  (of  which  there  was  no  pretence)  was  perfect.  The  only 
remaining  question  is,  whether  the  transaction  between  the 
plaintiff  and  defendant,  was  a  sale  within  the  eleventh  section 
of  the  act.  If  it  was,  the  defendants  established  a  complete 
title,  and  the  judgment  in  their  &vor  should  be  affirmed. 
The  petition  of  the  plaintiff's  trustees  in  substance,  stated 
that  the  plaintiff  was  the  owner  of  the  lots  in  questicm,  and 
had  erected  a  church  edifice  thereon,  the  whole  costing 
$132,000 ;  that  their  present  indebtedness  was  $78,000 ;  sixty- 
one  of  which  was  secured  by  mortgages  upon  the  property ; 
that  from  various  causes  stated  in  the  petition,  it  was  unable 
to  pay  its  liabilities,  or  meet  the  current  expenses  of  the 
church ;  that  the  plaintiff  and  defendant,  a  religious  eot- 
poration  under  the  laws  of  the  State,  located  in  Oliver  street, 
and  which  for  some  time  had  contemplated  disposing  of  its 
properly  and  moving  up  town,  had  formed  a  plan  and  made 
arrangements  ibr  uniting  the  two  churches  upon  the  follow- 
ing  terms ;  that  the  plaintiff  should  convey  all  its  property 
to  the  defendant,  and  that  the  members  of  the  Madison 
avenue  Baptist  church,  were  to  become  and  be  members  of 
the  Oliver  street  Baptist  church ;  and,  thereupon,  the  r^ular 
services  of  the  united  churches,  were  to  be  held  in  the  house 
of  worship  then  owned  by  the  plaintiff ;  that  the  trustees 
of  the  defendant  were  to  resign,  and  a  new  election  of  trustees 
had  by  the  united  church  and  congregation ;  that,  thereupon, 
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the  defaidant  was  to  take  the  corporate  name  of  the  plamtiff ; 
that  the  real  and  personal  property  of  both  was  to  become 
liable  for  the  indebtedneae  of  both ;  an  agreement  for  dispos- 
ing of  the  pews  in  the  edifice  of  the  plaintiff,  after  the  union 
was  consommated ;  that  the  plan  of  union  had  been  agreed  to 
by  both  corporate  bodies ;  that  the  defendant  oMrned  property 
over  and  above  its  indebtedness,  of  the  value  of  from  $50,000  to 
$65,000,  which,  upon  the  consummation  of  the  union,  would 
become  applicable  to  the  payment  of  die  debts  of  the  plaintiff, 
and  that,  by  the  union,  the  creditors  of  the  plaintiff  would 
obtain  that  amount  of  additional  security  for  llie  payment  of 
their  debts ;  that  the  two  churches  had  obtained  subscriptions 
for  about  $16,000,  to  be  applied  to  the  payment  of  the  floating 
indebtedness  of  each.  Then  follows  a  statement  of  the  num- 
ber of  pew-owners  and  pew-hires  concurring  in  the  application, 
and  that  the  others  &vor  it,  and  that  the  rights  of  pew-owners 
and  holders  will  be  protected.  Upon  this  petition  the  court 
based  the  order,  for  the  conveyance  of  the  property  by  the 
plaintiff  to  the  defendant,  in  pursuance  of  which  tiie  deed 
was  given.  The  stipulation  executed  by  the  trustees  of  the 
defendant  to  the  plaintiff,  at  the  time  the  deed  was  given,  by 
whidi  the  defendant  undertook  to  pay  the  debts  of  the  plain- 
tiff, does  not  affect  the  question,  as  it  constituted  no  part  of 
the  contract  for  the  conveyance,  and  was  not  referred  to  in  the 
petition  upon  which  the  order  was  based.  The  Inquiry  is, 
whether  the  contemplated  conveyance  from  the  plaintiff  to 
the  defendant,  upon  the  terms  and  consideration  set  out  in  the 
petition,  would  constitute  a  sale  within  the  meaning  of  the 
eleventh  section  of  the  act.  A  sale,  as  defined  by  Blackstone 
(3  Ck>m.,  446),  is  a  transmutation  of  property  from  one  man 
to  another,  in  consideration  of  some  price  or  recompense  in 
value ;  by  Kent  (2  Com.,  468),  as  a  contract  for  the  transfer 
of  property  from  one  person  to  another  for  a  valuable  conside- 
ration ;  and,  among  the  requisites  to  its  validity,  is  mentioned 
the  price  paid  or  to  be  paid.  Bouvier,  in  his  Law  Dictionary 
(vol.  3,  p.  877),  defines  a  sale,  as  an  agreement  by  which  one 
man  gives  a  thing  for  a  price  in  current  money ;  that  this 
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differs  from  a  barter  or  exchange  in  this,  that  in  the  latter, 
the  price,  instead  of  being  paid  in  money,  is  paid  in  goods  or 
merchandise  susceptible  of  a  valuation.  The  term,  as  used  in 
the  statute,  should  be  construed  as  defined  by  Blackstone  and 
Kent.  This  would  embrace  every  transfer  for  a  valuable 
consideration,  whether  paid  in  cash  or  other  property.  In 
case  payable  in  the  latter,  the  property  to  be  received  should 
be  specified  in  the  petition,  so  as  to  enable  the  court  to  deter- 
mine, whether  the  proposed  contract  is  judicious  on  the  part 
of  the  corporation.  Tested  by  this  construction,  the  arrange- 
ment set  out  in  the  petition,  was  in  no  sense  a  sale  of  the 
property  by  the  plaintiff  to  the  defendant.  There  was  no 
price  whatever  to  be  paid  therefor.  The  plaintiff,  as  a  corpo- 
ration, was  to  derive  no  possible  benefit  as  a  consideration  for 
the  conveyance.  True,  the  members  of  the  plaintiff's  church 
were  to  be  received  into,  and  become  members  of,  the  defend- 
ant's church,  and  the  plaintiff's  corporators  were  to  become 
corporators  of  the  defendant.  This  may  be  regarded  as  a  benefit 
conferred  upon  those  classes  as  individuals,  but  can  in  no  sense 
be  so  to  the  plaintiff,  regarded  as  a  corporation.  Indeed,  the 
arrangement  could  only  be  made  effectual  by  the  dissolution 
of  the  plaintiff;  and  this  result  it  was  the  manifest  purpose 
of  the  arrangement  to  effect.  In  Wheaton  v.  Gates  (18  N.  Y., 
395),  it  was  held  by  this  court,  that  the  trustees  of  a  religious 
corporation,  have  no  power  to  distribute  its  property  among 
its  individual  members,  or  any  class  of  them,  and  that  an  order 
for  the  sale  of  its  real  estate,  obtained  upon  a  petition  showing 
such  to  be  the  purpose  of  the  sale,  was  without  jurisdiction 
and  void,  and  that  no  title  could  be  acquired  by  a  pur- 
chaser, at  a  sale  made  in  pursuance  of  such  order.  This 
necessarily  determines,  that  the  consideration  for  the  sale 
must  inure  to  the  corporation  making  it,  as  such,  and  not 
to  the  corporators  as  individuals.  Whether  the  consideration 
be  pecuniary,  or  as  in  the  present  case,  fEu^ilities  for  the  enjoy- 
ment of  religious  worship,  or  of  any  other  nature,  can  make 
no  difference.  The  additional  security  to  the  creditors  of  the 
plaintiff  under  the  arrangement,  was  not  such  a  consideration 
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to  the  plaintiff  as  to  constitnte  the  transaction  a  sale,  if, 
indeed,  it  was  any  consideration  whatever.  From  the  petition 
it  appears,  that  these  creditors  were  abundantly  secure,  and 
there  is  no  intimation  of  any  desire  on  their  part  for  any  addi- 
tional security.  The  conveyance  to  the  defendant,  was  not 
made  upon  a  sale  to  it  by  the  plaintiff,  pursuant  to  the 
eleventh  section  of  the  act ;  and  the  title  of  the  defendant 
cannot  be  sustained  upon  that  ground.  But  it  is  insisted  by 
the  counsel  for  the  defendant,  that  religious  corporations  had 
the  same  power  at  common-law  of  conveying  their  real  estate  as 
other  corporations,  which  they  still  retain  as  regulated  by  the 
eleventh  section  of  the  act,  requiriug  only  the  sanction  of  the 
court  of  the  conveyance  made.  This  is  an  important  inquiry 
in  the  present  case.  If  religious  corporations,  created  under 
the  act  of  1784  (1  Greenleaf 's  Laws,  ch.  18,  p.  71),  down  to 
the  adoption  of  the  present  eleventh  section  in  1806,  possessed 
the  power  to  alienate  real  estate,  and  the  only  restriction  now 
existing  arises  from  that  section,  it  may  well  be,  that  any  con- 
veyance, made  pursuant  to  an  order  of  the  court  under  sec- 
tion 11,  would  give  a  good  title  to  the  grantee.  In  the  absence 
of  any  statute  upon  the  subject,  there  can  be  no  doubt  that 
ecclesiastical  corporations  possessed  this  power.  {Mayor ^  etc* 
V.  Zowtenj  1  Yes.,  &  Bea.,  344 ;  Dutch  Chwrch  v.  MoUj  7 
Paige,  78,  and  authorities  cited ;  2  Black  Com.,  819 ;  2  Kent's 
Com.,  281.)  But  several  statutes  were  passed  in  the  reign  of 
Elizabeth,  expressly  taking  this  power  from  charitable  cor- 
porations. (2  Bl.  Com.,  320,  321.)  The  question  is,trhether 
these  restraining  statutes  were  introduced  into  the  colony  of 
Kew  York,  and  became  operative  as  part  of  the  oommon4aw 
of  the  colony.  2  Kent's  Com.,  281,  says,  we  have  not 
re-enacted  in  Kew  York  those  disabling  acts ;  but  the  better 
opinion  upon  the  construction  of  the  statute^  fer  the  incor- 
poration of  religious  societies  is,  that  no  religious  corporation 
can  sell  in  fee  any  real  estate  without  the  chancellor's  order. 
In  Bogardua  v.  The  Trinity  Church  ( 4  Paige,  178),  the 
chancellor,  speaking  of  the  effect  of  English  statutes  upon  the 
law  of  the  State,  says  it  is  a  natural  presumption,  and  is, 
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therrfore,  adopted  as  a  rale  of  law,  that  upon  the  settlement 
of  a  new  territory  by  a  colony  from  another  coontry,  especi- 
ally when  the  colonists  continne,  subject  to  the  same  govem- 
ment,  they  carry  with  them  the  general  laws  of  the  mother 
country,  whidt  aro  applicable  to  the  situation  of  the  colonists 
in  the  new  territory,  which  laws  thus  become  the  laws  of  the 
colony,  until  they  are  altered  by  common  consent  or  legisla- 
tive enactment  He  further  says,  that  tbe  common-law  of 
the  motiier  country,  as  modified  by  positive  enactments, 
together  with  the  statute  laws,  whieh  are  in  force  at  the  time 
of  the  emigration  of  the  colonists,  become  in  fi^t,  the  com- 
mon-law, rather  than  th^  common  and  statute  law  of  the 
colony.  Jn  1)6  JBuft&rr.Tha  Trustees  qf'SL  Fetor's  Church 
(S  Barb,  Gh.,  119),  tiie  chancellor  says :  Several  statutes,  how- 
ever, were  passed  in  the  reign  of  Elisabeth,  and  one,  in  the 
first  year  of  her  successor,  restraining  alienations  of  church 
{MToperty  by  religious  corporations,  and  restricting  the  power 
of  leasing  tibe  same,  for  a  longer  period  than  twenty-one  years, 
etc.,  and  adds ;  these  statutes,  forming  a  part  of  the  law  of 
England,  at  the  time  of  the  settlement  of  this  State  by  colo- 
nists from  England  under  the  diarter  of  the  duke  of  York, 
were  probably  brought  hither  by  those  emigrants,  and  became 
a  part  of  the  laws  of  the  colony,  although  they  were  not 
afterwards  re-enacted  heor^.  (See samecase,8  Oomstock, 239; 
also,  2%e  Oanal  Apprais&rs  v.  The  People^  17  Wend.,  684.) 
The  practice  of  religious  corporations  desiring  to  sell  real 
estate,  •of  resorting  to  the  legislature  for  special  acts  authoriz- 
ing sudbi  sales,  prevailing  prior  to  t^  enactment  of  the 
eleventh  section  ci  the  present  act,  shows  that  it  was  under- 
stood, that  these  acts  of  Elisabeth  had  divested  them  of  the 
power  to  alienate,  without  tbe  consent  of  the  sovereign  autho- 
rity. (Willards  Equity  pp.  784,  785.)  The  eleventh  section 
was  enacted,  to  obviate  the  necessity  of  such  applications  to 
the  legislature,  in  cases  of  sales  where,  as  we  lutve  seen,  tJie 
consideration  must  inure  to  the  benefit  of  the  corporation  as 
such.  In  eases  where  it  is  dedrable  for  these  corporations,  to 
alienate  real  estate  in  any  other  way,  or  for  any  other  purpose. 


1871.]  M.  A.  BimsT  Chuboh  o.  Bafti8t  Chubch  m  O.  St.  148 

Opinion  of  tke  Coiot,  per  Gbovxb,  J. 

application  should  still  be  made  to  the  legislatiure  for  the 
necessary  authority.  I  have  rdnctanfly  arrived  at  the  conclu- 
sion, that  the  court  had  no  power  to  make  the  order  for  the 
conveyance  in  the  present  case ;  and  that  therefore,  no  title 
was  Aereby  acquired  by  the  defendant  The  whole  case 
shows,  that  fhe  plan  of  union  originated  in  good  fidth, 
was  £Eurly  and  honorably  negotiated  and  consummated,  and 
so  fiEur  as  can  be  seen,  was  eminently  calculated,  to  promote 
both  the  temporal  and  spiritual  welfare  of  all  concerned. 
But  the  security  of  the  real  estate  of  all  religions  corporations, 
requires  a  strict  adherence  to  thestatute.  There  is  no  danger 
to  be  apprehended  from  conveyances  foxmded  upon  sales.  In 
such  cases  the  court  can  readily  ascertain,  whether  the  con- 
Bidetrtitioii  is  adequate,  and  the  jnroposed  investment  judicious. 
Power  o^er  such  transfers  may  safely  be  exercised  by  the 
court  This  is  all  the  legislature  has  delegated  to  the  court 
In  all  other  cases  application  must  be  made  to  the  legislature* 
No  qUestioDS  arise  t^on  this  appeal^  as  to  the  equitable  rights 
X)f  the  detodabt,  ariidng  out  of  the  mortgages  purchased  by 
it,  upon  the  property  or  debts  of  the  plaintiff  which  it  has 
paid.  There  is  no  finding  of  fiEusts,  enabling  the  court  to 
eoosider  these  questions.  The  court  at  the  trial  held,  that  the 
defendant  acquis  title  uaider  tiie  deed  to  it  from  the  plain- 
tiff's trustees.  This  was  error.  The  judgment  appealed 
from  must  be  reversed,  and  a  new  trial  ordered,  costs  to  abide 
Ae  event 

All  concur  escoept  AuMT)  J.>  not  votii^. 

Judgment  reverlsed. 
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Hekby  Whttb  et  al..  Executors,  etc.,  v.  William  J.  How- 

A£D  et  aL 

W.  B.,  a  leddent  of  the  State  of  Connecticat,  died  seized  of  real  estate 
situate  in  that  State  and  in  New  York,  and  leaving  a  last  will  and  testa- 
ment, which  after  proriding  for  certain  legacies,  etc.,  gave  all  the  residue 
of  his  estate,  real  and  personal,  to  his  executors,  and  the  suirivor  of  them, 
as  Joint  tenants  upon  certain  specified  trusts.  By  another  clause,  he 
authorized  said  trustees  to  sell  the  real  estate  in  Connecticut,  and  to  invest 
the  proceeds  in  real  estate,  loans,  bonds  and  stocks  located  in  the  New 
England  States  or  in  the  State  of  New  York.~  JX^ 

1st.  The  will  gave  the  trustees  no  power  to  sell  the  real  estate,  of  which 
the  testator  died  seized,  dtnate  in  New  York. 

2d.  The  power  of  sale,  if  any  was  conferred,  is  discretionary,  and  until 
exercised  by  an  actual  sale,  did  not  eflfect  a  constructiTe  or  equitable  con- 
yersion  of  the  realty  into  personalty.  ^ 

8d.  The  real  estate  situate  in  New  York,  both  that  of  which  the  testator 
died  seized  and  that  purchased  by  the  trustees,  must  be  regarded  as  realty; 
and  the  validity  of  the  testamentary  disposition  thereof,  and  the  rights  of 
those  claiming  it  by  descent,  must  be  detennined  by  the  laws  of  tliis  State. 

A  devise  to  an  unincorporated  charitable  association  is  void,  and  is  not 
made  valid  by  the  incorporation  of  such  association  after  the  death  of  the 
testator. 

So,  also,  a  subsequent  amendment  of  its  charter,  hnparts  no  vitality  to  a 
devise  to  a  corporation,  not  authorized  to  take  at  the  time  of  such  death. 

The  trusts  in  the  wUl  of  W.  B.,  so  far  as  material,  were,  in  substance,  to 
apply  the  rents,  issues  and  profits  of  the  trust  fhnd  to  and  for  the  use  and 
benefit  of  F.  H.  R,  daughter  and  only  child  of  testator;  and  in  case  she 
died  without  issue,  to  pay  certain  legacies,  and  to  divide  the  lesidve 
equally  between  six  societies  and  corporations,  four  of  which  were  inca- 
pable of  taking  by  devise.  F.  H.  B.  survived  the  testator,  and  died  with- 
out issue. — JEZfiU,  that  a  contingent  remainder^  in  four-sixths  of  the  real 
estate,  was  undisposed  of  by  the  will,  idiich  upon  the  death  of  the  testa- 
tor, passed  to  his  hdrs;  that  F.  H.  R,  as  sole  heir,  became  seized  of  this 
remainder,  and  upon  her  death,  it  went  to  her  heirs. 


(Argued  February  7, 1871 ;  decided  September  d,  1871.) 

Appeals  from  judgment  of  the  late  General  Term  of  the 
first  judicial  district,  affirming  judgment  entered  upon  the 
decision  of  the  court  at  Special  Term,  giving  construction  to 
the  will  of  William  Bostwick,  as  hereinafter  stated. 
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William  Boetwick;,  a  widower,  whose  residence  and  domicil 
were  at  New  Haven,  in  the  State  of  Connecticut,  died  there, 
April  10,  1863,  leaving  a  will,  dated  May  23, 1860,  to  which 
were  attached  two  codicils,  dated,  respectively,  April  1, 1861, 
and  August  16,  1862. 

There  survived  him  one  child,  a  daughter,  Frances  Howard 
Bostwick,  his  only  heir-at-law  and  next  of  kin.  She  died 
August  30, 1865,  at  the  age  of  sixteen  years,  unmarried,  intes- 
tate, and  without  issue.  Her  only  heirs-at-law  were,  and  are, 
William  J.  Howard,  Emeline  F.  Thomas,  and  Mary  Ann  M. 
Oocke. 

The  testator  left  property,  real  and  personal,  in  Connecticut 
and  New  York,  and  his  executors,  under  and  pursuant  to  the 
provisions  of  his  will,  both  during  the  lifetime  and  after  the 
death  of  his  daughter,  made  further  investments  of  moneys 
of  his  estate,  in  the  purchase  and  improvement  of  lands  in  the 
city  of  New  York. 

The  said  wiU  was  proved,  as  a  will  of  real  and  personal 
estate,  at  the  city  of  New  York,  on  the  18th  day  of  May, 
1863 ;  at  the  city  of  New  Haven,  on  the  sixth  day  of  June,  in 
the  same  year.  Letters  testamentary  thereupon  issued,  in  both 
jurisdictions,  to  the  plainti£b,  Henry  White  and  John  P. 
Crosby,  who  alone  duly  qualified,  and  who  are  sole  acting 
executors  of  the  said  will. 

After  providing  for  the  payment  of  his  debts  and  funeral 
expenses,  and  certain  pecuniary  bequests,  the  testator,  by  the 
''  seventh  "  article  of  his  will,  devised  and  bequeathed  all  the 
residue  of  his  estate,  both  real  and  personal,  to  Henry  White, 
John  P.  Crosby,  and  Pelatiah  Pent,  and  the  survivors  and 
survivor  of  them,  as  joint  tenants,  in  fee  simple,  upon  trust, 
to  receive  the  rents,  income  and  profits  thereoi^  and  during 
the  minority  of  his  daughter,  to  pay  over  to  her  guardian  so 
much  of  the  net  proceeds  of  said  rents,  income,  etc.,  as  should 
be  proper  and  necessary  for  her  support,  maintenance  and 
education ;  and,  after  the  arrival  of  his  daughter  at  the  age 
of  twenty-one  years,  to  pay  over  to  her,  during  her  natural 
life,  if  she  desired  it,  the  whole  of  such  net  proceeds ;  or  if 
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i^he  preferred^  only  such  portion  thereof  aa  sh^  viight  desire ; 
and  the  balance,  not  paid  over  to  her,  to  invest  (as  prescribed 
by  the  will) ;  snch  investment  to  be  added  to  and  form  a  part 
of  the  principal  of  said  trust  fund  or  property. 

Then  follow  various  directions,  as  to  the  ooAtiogeqA  dispo- 
eition  of  such  trust  fund  or  property,  upon  the  death  of  the 
daughter ;  one  of  the  contingencies  occurred,  in  the  death  of 
the  daughter,  tmmarried^  inUdtaUy  and  wiihout  i9iuey  for 
-y^hich  express  provision  was  thus  mad^ 

The  last  (dause  of  the  ^^  seventh  "  iqrticle  is  aet  follows : 

'^  But  if  my  said  chUd  Frances  die  with  no  husband,  or  child, 
or  issue  of  any  child,  surviving  her,  then  the  whole  of  said 
tru^t  fimd  or  property  ohall  be  disposed  of  as  follows^  namely : 
$2,000  to  the  Kew  Haven  orphan  BSjlum ;  $5,000  to  the 
American  Sunday  School  Union  in,  Philadelphia ;  $5>000  to 
the  society  for  the  promotion  of  ooljLegialie  and  theological 
education  at  the  west ;  $10,000  to  the  Amencan  Bible  Society 
in  New  York ;  and  then,  whatever  remains  of  said  trust  fund 
or  property  shall  be  divided  equally  between  the:  following  six 
societies,  namely ;  The  American  Traot.  Society^  in  New  York ; 
the  Southerly  Aid  Society ;  the  American  and  Foreign  Chris- 
tian Union ;.  the  American  Oolonization  Society ;  the  Ttoajbeea 
of  the  Board  of  Domestic  Missions  of  the  Gtoner^l  Assembly 
of  the  Presbyterian  Church  in  the  United  States  oi  America; 
the  Board  of  Foreign  Missions  of  the  Presbytman  Ohoreh  in 
the  United  3.tates  of  America." 

The  will  contained  a  further  provision,  to  the  effect  that  the 
estate  thereby  given  to  any  unincorporated  spciel^y  shoold  be 
conveyed,  transferred  and  paid,  in  foe  simple  and  forever,  to 
the  person  who  should  act  as  treasurer  of  anch  society,  to  be 
appropriated  to  its  charitable  uses»  and  under  its  direoticw. 

''  The  America^  Tract  Society  "  is  a  eo]:ponition>  ohairt^ed 
by  the  legislature  of  the  State  of  New  York,  May  96,  ISH. 
The  original  act  of  ii^corpozatipn  oonforred  no  authority  on 
the  Society  to  take  or  hold  land  by  devise ;  but  by  an  amend* 
ment  of  the  said  act,  parsed  March  81, 1866,  it  wae  declared 
eqpable  of  so  taking  real  estate. 
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*^  The  Southern  Aid  Society,''  at  the  time  of  the  death  of  the 
testator,  and  at  the  time  of  the  death  of  hid  daaghter,  and 
until  the  time  of  its  incorporation,  hereinafter  mentioned,  was 
a  vdnntary  charitable  association  of  individuals,  not  incorpo- 
rated. It  was  organized  as  a  eorporaticm  under  the  general 
law  of  this  State  for  the  formation  of  benevolent,  charitable, 
scientific  and  missionary  societies,  November  7, 1866. 

^^Tke  American  and  Foreign  Christian  Union"  was 
oiganized  as  a  oori^orotion  in  1861,  nnder  the  same  general 


'^  The  American  OoloBization  Society  "  is  a  corporation  char- 
tered by  the  legiettature  of  the  State  of  Karyland,  in  1836,  and 
is  authorised  by  its  chartctr  to  take,  in  fee  or  otherwise,  any 
lands^  etc.,  by  the  gift,  bargain,  sale,  devise,  or  other  act  of 
any  person. 

^  The  Trustees  of  flie  Board  of  Domestic  Missions  of  the 
General  Assembly  of  the  Presbyterian  Ohurdi  in  the  United 
States  of  America'^  is,'  and  was,  organized  as  a  corporation  in 
1841,  under  the  statutes  of  the  State  of  Pennsylvania,  with 
Ihe  right  t&  purdiase  and  receive,  take  and  hold  lands  and  all 
kkids  of  e(MAtes  which  might  be  devised,  bequeathed  or  given 
to  tiienti.  The  original  corporate  name  did  not  contain  the 
word  ^^  domestic ;''  but,  by  act  of  80th  January,  1857,  the 
legislatiEre  of  the  said  6tate  c^nged  its^  corporate  name  by 
inserting  that  word. 

In  1866,  the  legislature  of  said  State  authorized  the  said 
eeyrporation,  to  hold  and  convey  real  and  personal  estate,  whose 
income  should  not  exceed  $80,060. 

**  The  Board  of  Foreign  Missions  of  the  Preisbyteriail  Church 
in  the  United  Stales  of  America "  was  organized  as  a  corpora- 
tion in  18^2,  under  the  general  kw  aforesisid  of  the  State  of 
Kew  York,  for  the  incorporation  of  benevolent,  charitable, 
seientiiic  and  missionary  societies.-  By  act  of  the  legislature 
of  said  State,  passed-  April  13, 1862,  the  said  corporation  was 
declared  eapabte,  of  taking  by  devise  any  real  or  personal 
estate  for  the  pur)M>ses  of  said  corporation. 

Ohaxies  A.  Eirtiand  and  others,  defendants,  would  have 
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been  the  heirg-at-law  of  the  testator,  if  he  had  died  without 
issue ;  and,  upon  the  death  of  his  daughter,  they  were  his 
nearest  living  relatives. 

Tliis  action  was  brought  in  the  Supreme  Court  by  the 
plaintiffs'  sole  acting  executors,  as  aforesaid,  to  determine  the 
validity  and  true  construction  of  the  said  will  and  its  various 
provisions. 

It  was  tried  at  Special  Term  by  Hon.  Josiah  Sutherlakd, 
Justice,  February  20th,  1867,  who  held  and  decided  : 

1.  That  the  validity  of  the  disposition  of  the  personal  pro- 
perty of  the  testator,  and  the  succession  to  it,  under  his  will 
or  otherwise,  must  be  declared  by  the  courts  of  Connecticut 

2.  That  the  ^^ American  and  Foreign  Christian  Union" 
and  ^'  The  Board  of  Foreign  Missions  of  the  Presbyterian 
Church  in  the  United  States  of  America  "  can  take  by  devise, 
and  under  the  will  of  the  testator,  are  respectively  entitled  to, 
and  seized  of  one-sixth  part  of  the  said  real  estate  in  the  city 
of  ITew  York,  whether  acquired  by  or  through  the  said  invest- 
ments by  the  said  executors  or  otherwise. 

8.  That  the  defendants,  Howard,  Thomas,  and  Cocke,  as 
the  only  heirs-at-law  of  Frances  Howard  Bostwick,  deceased, 
succeeded  to  and  are  entitled  to  the  remaining  four-flixths  of 
the  said  real  estate  in  I^ew  York,  except  so  far  as  the  same 
was,  by  the  said  justice,  adjudged  to  be  personal  property  in 
the  hands  of  the  said  executors. 

4.  That  "The  American  Tract  Society,"  "The  Southern 
Aid  Society,"  "The  American  Colonization  Society,"  and 
"  The  Trustees  of  the  Board  of  Domestic  Missions  of  the 
General  Assembly  of  the  Presbyterian  Church  in  the  United 
States  of  America^"  cannot  take  xmder  the  will,  and  are  not 
entitled  to  any  part  of  said  real  estate  in  the  dty  of  ISew 
York. 

5.  That  the  defendants,  Charles  A.  Eirkland  and  others 
(standing  in  the  relation  of  heirs-at-law  to  the  testator,  if  his 
daughter  be  excluded  as  such),  are  not,  nor  is  either  of  them, 
entitled  to  any  part  of  the  testator's  real  estate  in  New  York. 
Judgment  was  rendered  accordingly  February  1st,  1869. 
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The  four  excluded  societies,  viz.,  The  American  Tract 
Society,  The  Southern  Aid  Society,  The  American  Coloni- 
zation Society,  and  the  Trustees  of  the  Board  of  Domestic 
Missions,  etc.,  etc.,  appealed  from  so  much  of  the  original 
judgment  as  excluded  them. 

The  defendants,  Charles  A.  Kirtland  and  others  (standing 
in  the  same  relation),  appealed  from  the  whole  of  such  judg- 
ment. 

The  judgment  was  affirmed  by  the  General  Term,  Novem- 
ber 2d,  1870.  Judgment  of  affirmance  perfected  December 
14th,  1870.  Such  societies  and  said  defendants,  Eirtland 
and  others,  appealed  from  the  judgment  of  affirmance. 

J.  P.  Crosby^  for  plaintiffs.  The  corporate  bodies 
named  as  residuary  trustees,  may  take  the  devises  as  real 
estate.  It  is  for  the  people  alone,  to  interdict  their  holding 
beyond  the  amount  limited  by  their  charter.  {BogarduB  v. 
Tt.  Chv/roh,  4  Sand.  S.  C.  Eep.,  768 ;  Andrews  v.  N.  Y. 
Bible  and  C.  P.  B,  Soe.j  4  Seldon,  note,  563,  specially  at  p. 
563 ;  Vernon  v.  SHU,  6  Cowen  E.,  26 ;  also,  Rv/nyan  v. 
Costev^s  Lessee,  14  Peters  E.,  131 ;  Leasure  v.  Eilegas,  7 
Serg.  &  Eawle.,  313.)  The  comity  of  international  law  recog- 
nizes foreign  corporations.  There  is  no  analogy  to  the  strictly 
local  laws  governing  descent.  (771^  Siher  Lake  BamJc  v. 
K&rih,  4  John.  Ch.  Cas.,  373 ;  Ths  Floatmg  Dock  Co.  v. 
New  Jersey  OH  Co.,  3  Duer  E.,  648 ;  Mtemford  v.  Amer. 
Life  Ins.  wnd  Tr.  Co.,  p.  482,  4  Comstock  E.,  463  ;  Bard 
V.  PooUj  2  Keman,  p.  502;  Westlake  Inter.  Law,  §  224; 
98  Law  lib.,  136,  [209],  adopting  the  language  of  Judge 
Denio,  of  New  York.) 

P.  F.  Sanford,  for  defendants,  Howard  and  others, 
heirs  of  Frances  Howard  Bostwick.  The  succession  to  the 
real  estate  in  New  York,  must  be  determined  by  the  laws  of 
New  York.  {Hosford  v.  Nichols,  1  Paige,  226 ;  Holmes  v. 
Remsen,  4  J.  Ch.  E.,  462.)  The  American  Tract  Society 
and    the    Southern   Aid    Society,  authorized    to   take   by 
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devise  at  testator's  death,  were  not  aided  by  acts  of 
1866.  (2  B.  6.,  67,  §  8;  Otoens  y.  The  Misdanary 
SoeiePt/y  14  N.  Y.,  384 ;  Dawning  v.  MaraAaUy  28  N.  T., 
283  ;  Laws  of  1841,  cht^.  266,  p.  249 ;  Laws  of  1866,  chap. 
310,  p.  670.)  The  clause  directing  the  share  of  unincorpo- 
rated aocietiee  to  be  paid  to  the  treasurer,  does  not  impart 
validity  to  the  devise.  {Leonard  v.  -ffwr,  18  Jf.  Y.,  107 ; 
Bascom  v.  Atbertaon,  34  N.  Y.,  684.)  Foreign  corporations 
not  expressly  authorised  by  any  statute  of  this  State,  cannot 
take.  {Sherwood  v.  American  BibU  Society y  1  Keys,  661 ; 
Amerioan  BiUs  Society  v.  Marehally  16  Ohio,  587.)  l^e 
corporations  capable  of  taking,  not  entitled  to  whole  residue. 
{Downing  v.  MwrehalZy  23  N.  Y.,  376 ;  Van  Kleeck  v.  Dvich 
Churchy  20  Wend.,  457.)  The  testator's  daughter  took  by 
descent,  that  portion  of  the  estate  not  disposed  of  by  the  will. 
(  Van  Kleeck  v.  Dntch  Chwchy  20  Wend.,  467 ;  Va^  dart- 
land  V.  Eippy  1  Hill,  690.)  Under  section  62  the  reversion 
vested  immediately  in  the  heir-at-law.  The  legal  effect  {eoae 
to  constitute  9uch  heyr-at-law  the  stock  of  descent)  is  the  same, 
though  his  own  life  were  the  subject  of,  ot  determined  the 
duration  of  tiie  trust  estate.  {Anthony  v.  Brmsery  31  How. 
Pr.  R,  129 ;  affirmed,  87  N,  Y.,  549 ;  sul  nomine  €HU  v. 
Brower ;  Hoes  v.  Van  Sbeseny  8  B.  0.,  879, 896.)  A  legacy 
may  be  given,  payable  after  death  of  legatee,  and  suchlegaey 
vests  on  the  testator's  death.  {Stoeet  v.  ChasCy  2  Ooms.,  73 ; 
TerreU  v.  PtMic  Ad.y  4  Bradf.,  645,  and  cases  dted.) 

K  O.  Blacky  for  defendant,  Henry  D.  White  admin- 
istrator of  Frances  Howard  Bostwick.  The  law  of  place  of 
testator's  domicil  governs  as  to  construction,  and  succession 
of  personal  property  bequeathed.  (Bedfield  on  Wills,  part  I, 
ch.  9.,  §  2,  tf^  seq.  /  Crispin  v.  DogUoniy  9  Jur.  K.  8.,  668 ; 
Stanley  v.  BemeSy  8  Hagg,  Ecc.,  378 ;  Douglas  v.  Cocfperj  8 
My.  &  K.,  378 ;  Deseshmts  v.  Besquiery  1  Binn.,  886 ;  Pa/r 
sons  V.  Lymany  20  K  Y.,  108 ;  Moultrie  v.  Evnty  28  K.  Y., 
894 ;  Story  on  Conflict  of  Laws,  §  468.)  The  child  follows 
the  domicil  of  its  &ther.    ( Upton  v.  NcrikbridgSy  16  Mass. 
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R,  239 ;  Hebrom  v.  MarBtxiTough^  2  Ooim.  E.,  18 ;  Somer- 
vtUe  T.  SamerviUej  6  Tesey,  750.)  And  whether  such  &ther 
be  living  or  dead.  {Oxford  v.  Bethany y  19  Conn.  E.,  229.) 
Even  the  mother  could  not  change  the  domidl  of  the  minoi 
child.  (Denesart  Domicil,  §  2 ;  case  of  the  Oompto  de  Ohoi 
seul ;  Phillimore  on  Domicil,  ch.  7,  §  92.)  Certainly  not,  if 
the  rights  of  sttoceBsion  to  the  personal  estate  could  be  thereby 
altered.  {Brtnoth  v.  Lynck^  2  Brad.,  214 ;  Ex  parte  Bartlett, 
4  Brad.,  221.)  Or  if  there  were  any  suspidoti  of  fraud.  {Pot^ 
tinffer  v.  Wriffhtmany  3  Merivale,  67 ;  Story  on  Conflict  of 
Laws,  §  605  c ;  PhilKmore  on  Domicil,  ch.  7,  §  80.  The 
domicil  of  the  guardian  is  not  the  domicil  of  the  ward.  {Salu- 
bury  V.  Raymandy  1  Boot,  181 ;  H^  pwtte  Bartlett,  4  Brad., 
221 ;  Pothier,  introductory  chapter  to  the  Custom  of  Orleans ; 
Story  on  Conflict  of  Laws,  §  505  c.  and  506 ;  School  Di/rec- 
toT%  V.  James^  2  Watts  &  Sergt.,  56d ;  Boullenois  Dessert. 
Ques.  S,  p.  58 ;  Story  on  Conflict  of  Laws,  §  505  e.  and  §  506, 
note.)  Beaidenoe  for  tuition  works  no  change.  {Inhabitants 
of  Cha^nby  v.  Inhabitants  of  Amherst^  7  Mass.,  1.)  Letters 
of  administration  granted  here,  merely  ancillary  to  foreign 
administration.  {CuTnming  v.  Banks,  2  Barb.,  602 ;  Chinch- 
iU  V.  PrescoUy  8  Bradf.,  283 ;  Parsons  v.  Lynumy  20  N.  Y., 
108.) 

J.  H.  JSeynotds  dk  O.  O.  Genet,  fbr  Kirtland,  et  al.  heirs  of 
testator.  Ko  intended  equitable  conversion  of  the  real  estate 
in  New  York  into  money.  {JSixrrts  v.  Clark,  7  H".  Y.,  249, 
260,  261 ;  Stagg  v.  Jackson,  1  Comstock,  211,  212 ;  Ma/rtM^ 
V.  Shermam,,  2  Sand.  Ch.  B.,  341 ;  AlUfn,  v.  Detoitt,  3  Comst., 
282,  etc. ;  ZoveU  Mfrs  v.  CHOender,  85  H".  Y.,  617 ;  Law  of 
Trusts,  by  Tiff".  &  Ballard,  79  J  PoUey  v.  Seymour,  2  You.  & 
Col.,  80 ;  OoU  v.  Cook,  7  Paige,  534 ;  Jarmafi  on  WiUs,  chajl. 
20,  p.  477,  note.)  Questions  concerning  title  and  dispositioli 
of  the  real  estate  in  Kew  York,  must  be  disposed  of  by  the 
courts  alone  of  this  State,  {ffotford  v.  Nichols,  1  Paige, 
226 ;  Nicholson  v.  Leamtt,  4  Sand.,  276 ;  Andrews  v.  Eer- 
riott,  4  Cowen,  508,  527,  note ;  Cutter  v.  Dwoenport,  1  Pick., 
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81 ;  Solmea  v.  Jiemsen^  4  John.  Ch.  E.,  462 ;  Story's  Con- 
flict of  LawB,  §  424,  and  cases  in  note,  §  428,  and  cases  under 
p.  702,  §  445.)  The  moneys  invested  by  executors  in  real 
estate  ceased  to  be  personality.  (JPoUey  v.  Seynumty  2  You. 
&  Coll.,  722 ;  Br(mn  v.  Begg,  7  Vesey,  286.)  The  Ameri- 
can Tract  Society  cannot  take  by  devise,  {Doyming  v.  Mar- 
shall^  23  N.  Y.,  883.)  The  foreign  corporations  cannot  so  take. 
{Rose  V.  Rose  Association^  28  N.  Y.,  184 ;  Bamk  of  Augusta 
V.  Ea/rle^  13  Peters  XJ.  S.  E.,  619 ;  Rtmyon  v.  Costa/r^  14 
Peters  U.  8.  E.,  122  ;  RaU/road  Co.  v-  Knedand^  4  Howard, 
16  ;  Boy 06  v.  City  of  8u  Loms^  29  Barb.,  656  ;  Rose  v.  Rose^ 
28  N".  Y.  E.,  184.)  They  have  no  corporate  existence  beyond 
the  limits  of  the  State  creating  them.  (Ang^l  and  Ames  on 
Corporations,  §§  161, 104 ;  Dey  v.  Newa/rh  India  Rubber 
Co.<i  1  Blach.  C.  C.  B.,  628.)  Only  allowed  to  transact  busi- 
ness not  contrary  to  known  policy  of  State.  (Mvmford  v. 
Americcm  life  Ins.  Co.^  4  N.  Y.,  482 ;  Stoney  v.  American 
Life  Ins.  and  Trust  Co.^  11  Paige,  636.)  That  portion  of 
residue  as  to  which  disposition  fails,  does  not  go  to  other  resi- 
duary legatees.  {Beekman  v.  The  Peoploy  27  Barb.,  281, 
282 ;  Same  case,  '23  N.  Y.,  812 ;  Dawning  v.  Marshall^  23 
N.  Y.,  366 ;  Atty.-Oen.  v.  Davisy  9  Vesey,  585 ;  Cheslyn  v. 
CressweUy  2  Eden,  123 ;  Arckroyd  v.  Smithson,  1  Brown's 
Ch.  E.,  603.)  Trusts  to  unincorporated  societies  void.  {Bos- 
com  V.  AHertsony  34  N.  Y.,  684 ;  Dovmvng  v.  Ma/rshdll^  23 
N.  Y.,  882 ;  Totes  v.  Yaies^  9  Barb.,  843 ;  Owens  v.  Miss. 
So.,  14  N.  Y.,  406 ;  Beekmom  v.  The  People,  23  N.  Y.,  312 ; 
McCaughal  v.  Ryan,  27  Barb.,  896,  398,  409.)  Trust  for 
life  of  Frances  H.  Bostwick  valid,  and  during  its  continu- 
ance whole  estate  vested  in  the  trustees.  (1  E.  S.,  729,  §  60 ; 
Leggett  v.  Perkins,  2  Comst.,  297 ;  Amory  v.  Lord,  5  Selden, 
411 ;  Leggett  v.  Hunter,  19  N.  Y.  R,  454 ;  Staoey  v.  Rice, 
27  Pa.,  75 ;  Barratt's  Appeal,  46  Pa.,  899 ;  Clefodand  v. 
SaUett,  6  Cush.,  407.)  The  fee  did  not  vest  in  her.  (4  Kent's 
Com.,  216 ;  Walter  v.  MuUigan,  45  Pa.,  179,  180 ;  Noyes  v. 
Blakeman,  2  Seld.,  578 ;  OHma/n  v.  Redington,  27  N.  Y. 
R.,  15  ;  Tobias  v.  Ketchum,  82  N.  Y.  E..  330 ;  Brewster  v. 
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Striker,  2  Comst,  19 ;  Striker  v.  MoUy  28  N.  T.,  91 ;  Bie- 
h&n  V.  Whitey  28  Horn  Pr.  E.,  820;  Theo,  Sem.  of  Aub.  v. 
Kellogg,  16  K  T.  R,  93 ;  McLean  v.  McDonald,  2  Barb., 
634 ;  Judson  v.  Gthbone,  5  Wend.,  224 ;  VcUe  v.  FaZa,  4  Paige, 
317 ;  Bradley  v.  Amidon,  10  Paige,  235.)  The  reversion 
did  not  vest  until  the  termination  of  this  estate  by  her  death. 
(45  Pa.,  179, 180 ;  Boynton  v.  Hoyt,  1  Denio,  57 ;  Harris 
V.  Clark,  3  Seld.,  259 ;  Savage  v.  Bumham,  17  N.  Y.,  574 ; 
Eoeritt  v.  EoeriU,  29  N.  Y.,  71 ;  De  Barra/nte  v.  Gott,  6 
Sarb.,  493.)  K  the  fee  vested  in  F.  H.  B.,  it  would  have 
destroyed  all  other  estates.  (4  ^l^ent's  Com.,  99,  100;  3 
Preston  on  Contr.,  182,  261 ;  Taylor  v.  Qovid,  10  Barb., 
401 ;  2  Wash  on  Eeal  Prop.,  p.  394  §§  13, 14.)  No  ultimate 
estate  remains  in  grantor  of  fee.  (  Va/n  Beneadaer  v.  Den- 
nieeon,  35  N.  Y.,  399 ;  Van  Ben^edaer  v.  Barringer,  39  N. 
Y.,  9 ;  Briggs  v.  Dams,  21  N.  Y.  E.,  576.)  This  was  a  valid 
contingent  remainder.  {St/riker  v.  MoU,  28  N.  Y.  E.,  82 ; 
1  E.  S.,  722,  §§  13,  28.)  While  contingents  remainder  out- 
standing, the  fee  does  not  vest.  ( Wendell  v.  Cra/ndaU,  1  N. 
Y.,  401 ;  Same  case,  1  Denio,  9 ;  Edwards  v.  Varrick,  6 
Denio,  668  ;  Moore  v.  Little,  40  Barb.,  488 ;  Tyson  v.  Blake, 
22  N.  Y.,  663 ;  Norris  v.  Beyea,  13  N.  Y.,  272,  286 ;  Sheri- 
dan V.  Souse,  4  Keyes,  569 ;  Campbell  v.  Rav/rdon,  18  N. 
Y.,  416;  Bdberson  v.  Wilson,  88  N.  H.,  48;  Taylor 
V.  Oovld,  10  Barb.,  888;  6^Zney  v.  Hall,  21  Pick,  311; 
Snow  V.  /&10W7,  49  Maine  E.,  159 ;  HUibard  v.  Bawson,  4 
Gray,  242 ;  Brown  v.  Lawrence,  3  Cush.  Mass.,  390 ;  Z^e?/^ 
arrf  V.  Burr,  18  N.  Y.,  107.)  The  testator  disposed  of  whole 
estate  and  his  heirs  took  nothing.  {HoAJoki/ns  v.  Chxijppdl,  1 
Atk.,  622 ;  Gibson  v.  Boger  AmMer,  94-96 ;  Hill  v.  Bishop 
of  London,  1  Atk.,  620 ;  Briggs  v.  Dams,  21  N.  Y.,  576.) 
Where  trustees  have  ftdfiUed  all  trusts  capable  of  being  ful- 
filled, a  reversion  or  resulting  trust  arises  in  favor  of  testator's 
heirs.  {Cox  v.  Parker,  22  Beavan's  E.,  168 ;  Bv/rgess  v.  Wheat. 
1  Eden,  177;  Powell  v.  MerreU,  22  L.  J.  C.,408;  Bishops. 
Curtis,  17  Jurist,  23 ;  4  Kent's  Com.,  425.)  The  gifts  over, 
show  testator  did  not  intend  the  estate  should  descend  to  his 
SicKBLB  —  Vol.  L        20 
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daughters.    {Smith  v.  BeU^  6  Peters,  IT.  S.  E.,  68 ;  Ander- 
son v.  Jackson^  16  John.  B.,  399.)         ^ 

H.  C.  V<m  Vorstj  for  defendants  K.  G.  Beardslee  and  others, 
heirs-at-law  of  the  testator  (if  daughter  is  excluded).  The 
trustees  under  the  will  were  vested  with  title  to  real  estate  in 
New  York.  (R.  S.,  6th  ed.,  vol.  3,  p.  16,  §  55,  sub.  8 ;  McLean 
V.  MoDofiatd,  2  Barb.,  934 ;  Irving  v.  De  Kay^  9  Paige,  621, 
affirmed  5  Denio,  646.)  The  person  for  whose  benefit  the 
trust  is  created  takes  no  estate  or  interest  in  the  lands.  (B.  S., 
vol.  3)  p.  21,  §79;  Ncyee  v.BlaTcemwn  and  others^  3  Seld., 
667 ;  Boynton  v.  Soyt^  1  Denio,  53 ;  Hawley  v.  JameSy  16 
Wend.,  61.)  There  was  a  clear  devise  of  the  rents  and  profits 
of  the  lands,  and  such  is  a  devise  of  the  land  itself.  {Bradley 
V.  Amidon^  10  Paige,  235 ;  4  Kent's  Com.,  626 ;  Craig  v. 
(>a«^,  3  Barb.  Ch.,  77;  Fd^  v.  FaiZ,  4  Paige,  817.)  Where 
the  purposes  of  the  trust  ceased,  the  estate  vested  in  heirs-at- 
law  of  testator.  {Parks  v.  Parka,  9  Paige,  107.)  The  heirs 
so  to  take,  are  those  who  are  heirs  at  the  termination  of  the 
trusts.  {NiooU  v.  WaJ^fforth^  4  Denio,  385;  Stemcher  v. 
Dickinson,  9  Barb.,  506 ;  BMinger  v.  Shafer,  2  Sandf.  Ch., 
293 ;  R  S.,  6th  ed.,  vol.  3,  p.  12,  §  29.) 

A.  8.  Edwa/rds,  for  the  Southern  Aid  Society.  If  estate 
is  distributed  as  personalty,  the  law  of  Connecticut  will  govern, 
and  the  intent  of  the  testator  be  carried  out.  {Am.  Bible 
Soc.  V.  Wetmore,  17  Conn.,  182 ;  Treafs  Appeal,  30  id.,  113.) 
To  carry  will  into  effect,  land  will  be  regarded  as  converted 
into  personalty.  {The  Phelps  Will  Case,  28  Barb.,  121, 146-; 
S.  C,  affirmed  28  N.  T.,  69,  76.) 

O.  N.  Titus,  for  the  American  Tract  Society  and  the  Ameri- 
can Colonization  Society.  Foreign  corporations  can  take  by 
bequest.  {Sherwood  v.  Am.  Bible  Soc..  1  Keyes,  561 ;  WH^ 
liams  V.  Williams,  4  Seld.,  530 ;  McDonotcgh  v.  Mv/rdock,  15 
How.  IT.  S.,  367;  Brewster,  etc.,  v.  McCoXPs  Devisees,  15 
Conn.,  274 ;  Burbank  v.  WhU/ney,  24  Pick.,  146.)    All  the 
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corporations  are  entitled  to  that  portion  adjndged  to  be  per- 
sonalty. {MoBea  y.  Murgatroydy  1  Johns.  Ch.,  119 ;  8hephet*d 
Y.McEverB^4:vSL.^lZ6.)  The  contingent  interests  of  the  residn- 
ary  legatees,  vested  in  rights  at  death  of  testator.  (Williams 
on  Executors,  2  Am.  ed.,  688,  868 ;  Matter  of  Tn^tses  of 
N.  T.  P.  JE  Pvh.  Sohoolj  81 N.  T.,  689.)  To  them  the  execu- 
tors  are  accountable  for  tihe  personal  property,  in  whater^ 
form  invested.  (Williams  on  Executors,  11,  76 ;  SAoiwdPs 
Ea?rs  V.  MoU,  2  Sandf.  Ch.,  67;  1  Story's  Eq.,  §§477,  488- 
485,  606,  674 ;  AveriU  v.  Lochs,  6  Barb.,  120.)  There  was 
no  equitable  conversion  of  the  personalty  into  lands.  (1  Jar* 
man  on  Wills,  4th  Am.  ed.,  483,  note  1 ;  Harris  v.  GUxrh,  8 
Seld.,  242,  261 ;  2  Story's  Eq.  Jur.,  g  1214.)  The  statute  of 
1813  excepted  corporations  as  competent  devisees,  without 
prohibiting  them  from  taking  by  devise  for  a  dbiaritable  use. 
(2  Kent's  Oom.,  285,  286 ;  Theo.  Sem.  ofAvbum  v.  ChUdSj 
4  Paige,  474 ;  9  Oow.,  461 ;  Thompson  v.  TroopSy  24  Penn., 
474.)  The  statute  of  1880  leaves  corporations,  to  whom 
express  })ower  to  take  by  devise  has  not  been  given,  in  the 
same  condition  as  if  that  statute  had  not  been  passed ;  but  it 
does  not  prohibit  tiiem  from  taking  by  devise  for  a  charitable 
use.  (Wright  v.  Trustees  M.  E.  Ch.,  1  Hoff.  Oh.,  230.)  The 
words, "  expressly  authorized  by  its  diarter  to  take  by  devise,** 
means  only  that  ^  corporations,  as  such,  cannot  take  in  that 
manner,  as  they  can  by  purchase,  for  the  purposes  of  their 
organization.**  (28  N.  Y.,  888.)  It  does  not  require  authority 
under  a  statute  of  this  State.  A  forced  construction  will  not 
be  adopted  to  extend  operation  of  a  statute.  (  WaUer  v.  Hofl^ 
risj  20  Wend.,  661 ;.  Dwarr.  on  Stat.,  703.)  A  foreign  corpo- 
ration can  take  by  purchase,  mortgage  or  devise,  when  con- 
sistent with  its  charter,  and  not  prohibited  by  positive  law. 
(2  Kent's  Oom.,  288,  note  h  ;  Silver  Lake  Bamk  v.  Iforih,  4 
Johns.  Oh.,  870 ;  Lathrop  v.  Com.  Bank  of  Sotota,  8  Dana, 
126 ;  Bard  v.  Poole,  2  Kern.,  496,  606 ;  Ev/nyon  v.  Costers 
Lessees,  14  Pet.,  129 ;  Mwrnford  v.  Am.  Life  Ins.  a/nd  Trust 
Co.,  4  Oomst.,  464 ;  BarOett  v.  Ifye  and  others,  4  Meto.,  878 ; 
BuT^'r^  V.  Whitflfiey,  24  Pick.,  146.)    The  exercise  of  this 
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power  has  not  been  prohibited  by  positive  layr  of  this  State. 
{AUYOen.  v.  Stewart,  2  Mer.,  143,  161 ;  1  Bl.  Com.,  108 ; 
Zathrop  V.  Com.  Bank  of  S.y  8  Dana,  126 :  2  Kent's  Com., 
282,  288 ;  9  Cow.,  452 ;  WiUiama  v.  WiUiams,  6  Seld.,  546 ; 
1  Hoff.  Ch.,  289.)  The  law  of  international  comity  demands, 
that  this  Maryland  corporation  shonid  be  permitted  to  take  the 
land  devised  to  it.  {Bank  of  Augusta  v.  EwrU,  18  Pet.  U.  S., 
620,  588,  691 ;  Angell  &  Ames  on  Corp.,  161 ;  SUcer  Lake 
Bank  v.  North,  4  Johns.  Ch.,  370 ;  Bard  v.  PooU,  12  N.  T. 
[2  Kern.],  495 ;  Merrick  v.  Ywn  Sa/ntooord,  84  N.  Y.,  208 ; 
Mumford  v.  A7nerica/n  Life  Ineurwnce  do.,  4  Comst.,  482 ; 
Bwvyon  v.  Coeter,  4  Pet.,  22 ;  Merrick  v.  Fan  Scmtooord,  84 
N.  Y.,  216.)  It  is  a  person,  within  the  meaning  of  the  statnte 
of  wills,  capable  by  law  of  holding  real  estate.  ( U.  S.  v. 
Amedy,  11  Wheat.,  392 ;  Louiemlle  B.  B.  Co.  v.  Letson,  2 
How.  U.  S.,  558 ;  Covington  Drawbridge  Co.  v.  Shepherd,  20 
id.,  232 ;  1  K.  S.,  719,  §§  8, 10.)  It  has  express  authority,  by 
its  charter,  to  take  lands  by  devise  in  any  part  of  the  United 
States ;  and,  under  its  charter,  it  may  take  here  by  devise,  as 
a  domestic  corporation  might  or  could,  under  a  like  charter 
from  this  State.  {Bunyon  v.  Coat&r,  14  Pet.  U.  S.,  122 ;  SiJr 
ver  Lake  Bank  v.  North,  4  Johns.  Ch.,  373 ;  Bard  v.  Boole, 
12  N.  Y.,  495 ;  Merrick  v.  Van  Santvoord,  84  id.,  208 ; 
Thompeon  v.  Troope,  24  Penn.  St.,  474.)  The  residuary  gift 
is  not  invalidated,  by  the  laws  of  this  State  relating  to  accu- 
mulations of  personal  property,  uses  and  trusts,  or  perpetui- 
ties. {Shoi/wdCe  Bx^re  v.  MoU,  2  Sandf.  Ch.,  46 ;  PotUr  v. 
Chapin,  6  Paige,  649 ;  Dutch  Ch.,  etc.,  v.  MoU,  7  id.,  77 ; 
Ba/nks  v.  Phelan,  4  Barb.,  89 ;  Sherwood  v.  Am.  Bible  Soc, 
1  Keyes,  661 ;  WiOiam^  v.  WiUiams,  4  Seld.,  558.)  The  gift 
was  made  to  a  trustee,  competent  to  take  and  hold  for  the 
charitable  use  and  purpose  indicated  in  its  charter,  and  is  valid. 
{Truetees  of  PhUipe  Acad.  v.  Eing,  12  Mass.,  546 ;  Burhank 
V.  Whitney,  24  Pick.,  146 ;  Ba/rOett  v.  Nye,  4  Mete.,  878 ; 
Yedal  v.  Oerwrd,  2  How.  TJ.  S.,  187 ;  Eire  of  Burr  v.  Smith, 
7  Vt.,  241 ;  1  Keyes,  661 ;  Hill  on  Trustees,  8  Am.  ed.,  191, 
note  1.)    The  doctrine  of  equitable  conversion  applies,  and 
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the  land  owned  by  testator  at  death  should  be  regarded  as 
personal  property.  {Phelps  v.  PAdps^  28  Barb.,  121 ;  Phdpi 
Exfr  V.  Pmd,  23  S.  T.,  69 ;  Mower  v.  Orr,  7  Hare,  473 ; 
Orieoson  y.  Kvreoppj  2  Keen,  653.)  K  sale  is  necessary  to 
execute  trust,  authority  to  sell  will  be  presumed.  (2  Spence 
Eq.  Jur.,  366 ;  Hill  on  Trustees,  471 ;  Winston  v.  Jones^  6 
Ala.,  N.  S.,  550 ;  Meakings  v.  OrofnioeUy  1  Seld.,  136.)  The 
devise  to  the  American  Tract  Society  was  valid  to  divest  title 
of  the  heir.  (Inglts  v.  Trustees^  eto.y  8  Pet,  99.)  The  title 
of  the  society  was  only  defeasible  on  action  by  the  State. 
{Runyon  v.  Costca^s  ZeweCj  14  Pet.,  122.)  Under  the  act  of 
1866,  it  acquired  full  title.  (Ourtis  v.  ZeaviU,  15  N.  T.,  85, 
152,  254 ;  Central  Bank  v.  Mnpire  Stone  Dressing  Co,^  20 
Barb.,  24 ;  WasJJmm  v.  FramMin,  35  id.,  699 ;  F(yrt  Plain 
Bridge  Co.  v.  Smith,  30  N.  T.,  61.) 

J.  Weetervdty  for  the  Trustees  of  the  Board  of  Domestic 
Missions.  Defendant  is  a  corporation  duly  organized  under 
laws  of  Pennsylvania,  with  authority  to  take  by  devise.  (Sta- 
tutes of  Pa.,  vol.  3,  ed.  of  1810,  ch.  1536 ;  vol.  6,  ch.  3065.) 
It  has  capacity  to  take  in  this  estate.  {Shertoood  v.  Am. 
Bible  Soo.j  1  Keyes,  661 ;  Bank  of  Augusta  v.  JEarley  13 
Peters  IT.  8.,  520,  588,  591 ;  Angell  &  Ameson  Oorporations, 
161 ;  Silver  Lake  BaaJc  v.  Norihy  4  Johns.  Oh.,  373 ;  Ba/rd 
V.  PooUy  11  N".  T.,  2  Eem.,  495 ;  Merrick  v.  Van  Sanivoordy 
84  N.  Y.,  208 ;  Mumford  v.  Am.  Life  Ins.  Co.^  4  Oomst, 
482 ;  Bwnyon  v.  Coster^  14  Peters  TJ.  8.,  p.  122 ;  SQmer  Lake 
Bank  v.  ITorthj  4  Johns.  Oh.,  373 ;  Bard  v.  Poole^  12  K  T., 
495 ;  Merrick  v.  Van  Santvoordy  34  N.  Y.,  208 ;  Thomjpson 
V.  Troopcy  24  Penn.  State  R,  474 ;  WHUam^  v.  WHUamSy 
4  Seld.,  525,  554 ;  Owens  v.  Miss.  Soc.y  4  Eem.,  380,  405 ; 
Leonard  v.  Burrj  18  N.  Y.,  107 ;  Beekman  v.  Bonsor,  23 
If .  Y.,  298,  310 ;  Downing  v.  Marshall,  23  K  Y.,  866 ;  P. 
E.  Pub.  Sehocly  81  N.  Y.,  574.)  The  question  as  to  limita- 
tion in  charter  cannot  be  raised  collaterally,  only  by  proceed- 
ings taken  by  State.  (Angell  &  Ames  on  Oorporations, 
§  777,  and  cases  in  note;  Bogaad/us  v.  Trinity  Chvrchj  4 
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Sandf.  Ch.  B.,  758 ;  Barpendmg  y.  Dutoh  Churchy  16  Poters 
U.  8.,  492,  493 ;  Vernon  Society  v.  Sillsy  6  C!ow.y23 ;  Bum- 
hert  V.  Trinity  Churchy  24  Wend.,  680 ;  Pecfple  ▼•  Maurcmy 
6  Denio,  401 ;  Bunfon  y.  OoOoTy  14  Patera  U.  8.,  122.) 

J.  WegterveUy  for  the  Board  of  Foreign  MuaioiiB.  A  cor- 
poration may  exist  and  have  power  uxider  several  distinct 
charters.  ( 27.  S.  Bank  v.  Dandridgsy  12  Wheat.,  71 ;  Angell 
&  Ames  on  Oorporationsy  §  85 ;  Bmo  v.  Cambridge^  3  Borr, 
1656, 1661.) 

J.  W.  Edmondsy  for  the  American  and  Foreign  Christian 
Union.  The  whole  residue  goes  to  the  two  societies  (autho- 
rized to  take)  as  joint  tenants.  (2  Kent's  Oom.,  360 ;  Camp- 
heU  y.  Campbelly  4  Bro.  B^  15  ;  Preston  on  Legacies,  239 ; 
Shore  y.  BUlingdeyy  1  Yem.,  482 ;  WhUmore  y.  TreJ/vumeyy 
6  Yes.,  129 ;  Byder  y.  Bweeiy  2  Amb«,  175 ;  Byder  y.  Byder, 
2  P.  W.,  831 ;  OampbeU  y.  Campbelly  4  Bro.  C.  C^  17 ; 
BUnkhom  y.  Fearty^Y&A.  8.,  8,  80;  BoyweU  y.  Dryy  1  P. 
W^  700;  Jacksoni  y,  Jackaon^  9  Yes.,  597;  Barton  y. 
iSfo>;E:0^,  1  Yem.,  482 ;  OraigY.  WiUiSy  2RW.^  529;  Wiln 
ling  Y.  Bamiy  8  P.  W.,  114;  Page  v.  Page,  2  P.  W.,  488 ; 
Trey>er  y.  B^y  2  Bro.  0,  C,  219 ;  StuaH  v.  BruoCy  8  Yes., 
633 ;  Mcrley  y.  Bvrdy  8  Yes.,  629 ;  Orooke  y.  De  VandoBy 
9  Yes.,  204 ;  Eumphreg  y.  Taylor,  2  Yes.,  648 ;  Doreet  y. 
Sweety  Amb.,  175;  Ddma/re  y.  BebdlSy  1  Yes.  Jr.,  415; 
Perry  y.  OZoy,  2  Bro.  C.  G,  187 ;  Bafar  y.  Bradford,  2 
Atk.,  221 ;  ArmetTong  y.  Eldredge,  8  ^o.  0^  0.,  216 ;  SeeU 
y.  Bargemany  2  P.  W.,  68 ;  Webeter  y.  Webeter,  2  P.  W., 
847 ;  Baktzuer  y.  Johneony  3  Bro.  C.  C,  457 ;  Orooke  y.  Dt 
Vandecy  9  Yes.,  204,  11  Yes.,  830 ;  Butler  y.  StraUony  3 
Bro.  C.  0.,  863 ;  Blacker  y.  WOby  2  P.  W.,  886 ;  PhiUipe 
V.  Garthy  9  Bro.  C.  G,  68;  Gardner  y.  PrvnteM,  2  Barb., 
89 ;  King  y.  Strong,  9  Paige,  94 ;  Banks  y.  Phelany  4  Barb., 
80.)  The  intent  of  the  testator  must  be  carried  into  effect 
( Van  Kleek  y.  Dutch  Ohvfrch,  20  Wend-,  472 ;  Tucker  y. 
Tucker,  5  N.  Y.,  419 ;  Baihbun  y.  Byckman,  8  Paige,  27; 
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Eini  y.  Oreenj  1  Johne.^  Ch.  E.,  494 ;  £owers  v.  Smithy  10 
Paige,  196 ;  Park$  v.  Par**,  9  Paige,  120 ;  4  Kent's  Com., 
port  6th,  eh.  68,  6M^  664;  1  Bedfield  on  Wills,  432,  §  17; 
Jackaon  y.  MerriUy  6  John&,  185 ;  Jaokion  y.  Bahcock^  12 
Johns.,  889.)  The  deyise  to  the  four  societies  is  yoid.  (1  Jar. 
on  Wills,  8  Am.  ed.,  298,  805 ;  Jaokwn.  y.  StfMU^  11  Johns., 
887 ;  Jaokmm  y.  MerriU^  6  Johns,.,  185.)  And  the  residnxun 
goes,  not  to  the  heirs  intended  to  be  disinherited,  but  to 
the  residuary  Icigatees  intended  to  be  endowed*  (4  Kent's 
Com.,  542,  666 ;  JEbrJ  y.  Orm^  1  Johns.  Cb.  B.,  494 ;  Car- 
rigim  y.  JRemc»^  I  Bradf.,  208 ;  OrtUff  y.  Oraig^  3  Barb. 
Ob.,  76.) 

OsoyBB,  J.  The  testator^  William  Bostwick,  at  the  time 
e£  his  deaths  in  April,  1863,  was  a  resident  of  the  State  of 
Connectient,  and  bad  been,  for  a  number  of  years  prior  thereto. 
The  yalidily  of  the  bequests  of  hia  peiBonal  property,  and  all 
queations  of  sueoesmon  tibiereto,  or  rights  therein,  must  be 
determined  under  the  laws  of  that  State,  and  by  the  courts 
of  that  Stat^  when  the  property,  or  those  haying  the  posses- 
sion a£kd  control  thereof,  are  within  its  jurisdictioni  {Par- 
«m$  Y.  Lymm^  20  K.  Y.,  103 ;  MoulimA  y.  i9W^  23  id.,  394 ; 
Story  OB  Conflict  of  Laws,  §  468.)  In  addition  to  his  personal 
property  and  real  estate  sitoated  in  Coamectiouty  the  testator, 
at  ttie  time  of  his  decease^  was  seized  of  real  estate  situated 
in  the  dty  of  Kew  York,  of  great  yalue.  The  yalidity  of  the 
deyis&  of  the  iMter  p]f<^rty,  and  all  queationa  relating  to  the 
title,  must  be  detaacmined  by  the  laws  and  courts  of  New  York, 
irvespeetiye  of  the  domioil  of  the  testates*.  {Morf<mL  y.  Nich- 
ch,  1  Paige^.220;  Story's  Oonfliet  of  Laws,  §§  424^  428, 446; 
4  Eent'a  Oom^  518.)  The  testator,  after  giying  seyeral  lega- 
ci€i6  by  the  previous  ckmses  of  his  will,  by  the  seyenth  dause 
gaye  all  the  reaty  residae  and  remainder  of  his  property,  both 
real  and  peiraonal,  whereyer  situate^  to  Eieniy  White,  John  P. 
Ctpsiby,  and  Pelatiah  Feiit,.and  the  smmyor  of  them,  as  joint 
tenanted  in  fee  simple,  upon  certain  i^>eGifled  trusts  in  fayor  of 
hia  d^nghtei:  Frances,  an  infant,  and  her  ehildren,  should  she 
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leave  any  her  Buryiyiiig,  and  the  descendants  of  any  child,  if 
any,  whose  parent  died  daring  the  life  of  his  daughter  and 
her  husband,  if  any,  surviving  her ;  and  u})on  the  further 
trust,  in  case  of  the  death  of  his  daughter,  leaving  no  child  or 
descendant  of  any  child,  or  husband,  her  surviving  (an  event 
which  has  actually  happened),  to  pay  certain  specified  legacies 
to  various  charitable  societies,  and  then  divide  whatever 
remained  of  the  trust  estate  equally  between  the  following 
six  societies^  namely :  The  Southern  Aid  Society ;  the  Ameri- 
can Tract  Society;  the  American  and  Foreign  Christian 
IJnion ;  the  American  Colonization  Society ;  the  Trustees  of 
the  Board  of  Domestic  Missions,  of  the  General  Assembly  of 
the  Presbyterian  Church  of  the  United  States ;  and  the  Board 
of  Foreign  Missions  of  the  same  church.  The  personal  estate 
was  more  than  sufficient  to  pay  all  the  specific  legacies  given 
by  the  will.  The  first  question  to  be  determined  is,  whether 
any  or  all  of  these  societies,  had  capacity  to  take  real  estate  in 
New  York  by  devise.  As  several  of  the  societies  claim  a 
capacity  so  to  take,  upon  grounds  and  principles  different  from 
others,  it  will  be  necessary  to  examine  the  question  ba  to  seve- 
ral separately.  As  the  Southern  Aid  Society  differs  in  this 
respect  materially  from  all  the  others,  it  will  be  proper  to 
consider  the  question  as  to  that  society  first.  This  was  a  vol- 
untary, unincorporated  charitable  association,  engaged  in  aiding 
indigent  evangelical  churches  and  ministers  in  the  southern 
section  of  the  IJnion,  prior  to  1861.  Whether  it  continued 
in  existence  as  a  society  after  that  period,  and  to  the  time  of 
the  death  of  the  testator,  and  until  its  incorporation  under  the 
general  statute  of  the  State,  was  a  controverted  question  upon 
the  trial;  but  the  justice  who  tried  the  cause  found,  in  sub- 
stance, that  it  did  so  continue.  That  finding  is  conclusive 
upon  this  court.  A  voluntary  assodation  for  charitable  pur- 
purposes  cannot)  under  the  law  of  this  State,  take  a  legacy 
given  to  it.  {Sherwood  v.  Amer.  Bible  Society  and  others^  1 
Keyes,  561.)  If  incapable  of  taking  a  legacy,  it  is  dear  that 
it  has  no  capacity  to  take  by  devise.  The  counsel  for  the 
society  insists,  that  by  the  terms  of  the  will,  all  the  real  estate 


1871.]  Whttb  et  aL  v.  Howabb  et  aL  161 

Opinion  of  the  Gonrt,  per  Gboteb,  J. 

of  the  testator,  mtiBt  be  regarded  as  constructively  converted 
into  personal,  and  if  so  converted,  then  it  shonld  be  disposed 
of  by  the  law  of  Oonnecticnt,  where  the  testator  had  his 
domicil,  nnder  the  law  of  which  (as  the  counsel  insists),  such 
associations  can  take  bequests  of  personal  property.  The 
question,  whether  the  real  estate,  by  the  provisions  of  the  will, 
was  constructively  converted  into  personal,  is  important,  as 
its  determination  affects  the  rights  of  some  of  the  other  parties, 
among  whom  the  residue  is  to  be  divided  by  its  terms. 
The  will  empowers  the  trustees  in  their  discretion,  to  sell  and 
convey  the  real  estate  in  Oonnecticut,  and  invest  the  proceeds 
in  certain  specified  personal  securities,  or  in  real  estate  situate 
in  certain  States  named,  among  which  is  New  York.  It 
contains  no  express  authority  to  sell  the  New  York  real  estate. 
The  counsel  for  the  aid  society  insists,  that  they  had  implied 
authority  to  sell  such  real  estate,  from  the  tenth  clause  of  the 
wilL  The  material  part  of  that  clause  affecting  this  question 
is  as  follows :  I  hereby  authorize  and  empower  the  trustees, 
who  may  hold  any  real  estate  in  the  State  of  Oonnecticut,  or 
any  personal  estate  in  the  State  of  Oonnecticut  or  elewhere 
under  this  will,  to  sell  and  dispose  of  the  same,  or  any  part 
or  parts  thereof,  and  to  invest  the  avails  at  their  discretion  in 
certain  specified  personal  securities,  or  in  real  estate  in  New 
York,  or  any  of  the  New  England  States.  This  is  sub- 
stantially repeated  in  the  same  article  of  the  will.  It  is 
insisted  that  the  testator,  from  the  length  of  time  the  trust 
would  probably  continue,  must  have  intended  that  the  trus- 
tees diould  have  fuU  power,  to  effect  such  changes,  as  future 
events  might  show  would  be  advantageous  and  desirable, 
including  the  power  to  sell  and  convey  any  or  all  of  the  real 
estate.  If  sudi  was  his  intention,  it  is  difficult  to  see  why  it 
was  not  expressed  in  the  wilL  The  instrument  itself  shows, 
that  it  was  carefully  prepared  with  adequate  professional  aid. 
The  testator  knew  that  by  far  the  larger  portion  of  his  real  estate 
was  located  in  New  York,  and  by  expressly  conferring  power 
upon  the  trustees  to  sell  the  comparatively  small  portion  in 
Oonnecticut,  and  remaining  silent  as  to  that  in  New  York, 
SicKXLs — VoL  L      21 
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he  ahowed  that  he  did  not  intend  that  the  latter  should  be  sold. 
Whether  he  intended,  that  the  trustees  should  have  power,  to 
sell  any  real  estate  they  might  purchase  in  puisuance  of  the 
will,  is  not  a  very  material  question ;  but  so  far  as  it  can  affect 
the  rights  of  the  aid  society,  in  i-espect  to  the  real  estate  pur- 
chased by  the  trustees  in  New  York,  will  be  considered  here- 
after. Sut  if  this  construction  of  the  will  is  erroneous,  and 
it  should  be  held,  that  the  will  gare  the  trustees  a  discre- 
tionary power,  of  selling  the  real  estate  in  New  York,  it 
would  not  aid  the  society  in  any  respect.  To  constitute  a 
conversion  of  real  estate  into  personal,  in  the  absence  of  an 
actual  sale,  it  must  be  made  the  duty  of  and  obligatory  upon 
the  trustees  to  sell  it  in  any  event.  Such  conversion  rests 
upon  the  principle,  that  equity  considers  that  as  done  which 
ought  to  have  been  done.  A  mere  discretionary  power  of 
selling  produces  no  such  result.  (Jarman  on  Wills,  vol.  1, 
528,  4  and  5;  Wright  v.  TrusteeSj  1  Hoff.,  ch.  202,  and 
authorities  cited  at  219;  2  Kent's  Oom.,  11th  ed.,  280,  note 
0. ;  2  Story's  Equity,  sec.  1219 ;  Stagg  v.  Jackaony  1  Corns., 
206.)  There  can  be  no  pretence  of  any  conversion  of  the 
New  York  real  estate,  under  the  rule  in  the  present 
case.  The  real  estate,  situated  in  New  York,  purchased  by 
the  trustees,  and  in  part  paid  for  from  the  personal  property, 
must  be  regarded  as  real  estate.  The  trustees  were  expressly 
empowered  by  the  will,  to  convert  the  personal  into  real  estate 
in  New  York,  so  &r  as  they  deemed  expedient ;  and  so  fSur  as 
they  have  done  so,  the  property  must  be,treated  as  real  estate. 
(1  Jarman  on  Wills,  638,  639.)  It  follows  that  the  Southern 
Aid  Society  can  take  no  interest  in  any  of  the  New  York 
real  estate.  The  testator,  by  the  thirteenth  clause  of  his  will, 
gave  to  the  person,  who  should  at  the  time  the  property  was 
to  be  conveyed,  act  as  treasurer  of  any  society,  which  he  had 
made  an  object  of  his  bounty,  in  case  such  society  was  unin- 
corporated, the  portion  that  he  by  previous  clauses  had  given 
to  such  society,  to  be  appropriated  to  the  charitable  uses  and 
purposes  of  such  society,  and  under  its  direction.  This  devise 
is  invalid,  so  far  as  the  person  acting  as  treasurer  of  the  aid 
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Bodely  is  oonoemed.  The  person  who  is  to  take  the  property 
as  tmstee  is  snfiScientlj  ascertained,  but  the  beneficiaries  are 
not  ascertained  or  ascertainable  with  snfScient  certainty  to  sus- 
tain, or  in  anj  way  enforce  the  tmst.  Thej  are  indigent 
evangelical  chnrches  and  ministers  in  the  southern  section 
of  the  Union.  (Baaoom  v.  Atbertaonj  84  N.  Y.,  584.) 
The  incorporation  of  the  society  in  1866  does  not 
affect  the  question.  The  property  had  become  vested 
in  others  prior  to  tiiat  time,  and  their  rights  could  not  be 
affected  thereby.  The  American  Oolonization  Society  claims 
the  one-sixth  of  tiie  property  under  the  wilL  This  society 
was  incorporated  in  1886,  by  an  act  of  the  legislature  of  Mary- 
land, by  which  it  was  authorized^  to  take  lands  by  devise,  and 
to  sell  and  dispose  of  such  lands  as  the  society  should  deter- 
mine, to  be  most  conducive  to  the  objects  of  the  society,  namely, 
the  colonizing  of  the  free  people  of  color  of  this  country  in 
Africa.  The  principal  question  to  be  determined,  in  regard 
to  this  society  is,  whether  it  can  take  land  in  this  State  by 
devise.  We  have  already  seen  that  this  question  must  be 
determined  solely  by  the  law  of  this  State.  That  it  can  take 
personal  property  by  bequest,  has  been  determined  by  this 
court  {8h€rfjD(H)d  Y.  The  American  Bi^  Soidefy  an^ 
1  Keyes,  661.)  By  the  statute  of  this  State  concerning  wills, 
passed  in  1818  (1  R.  L.,  364),  all  persons  (other  than  bodies 
politic  and  corporate)  were  permitted^  to  take  lands  by  devise, 
and  might  take  to  or  for  any  lawful  purpose  whatsoever,  with- 
out restraint.  The  exclusion  of  bodies  politic  and  corporate 
from  taking  lands  by  devise,  was  the  law  of  the  State  until 
the  Bevised  Statutes  took  effect,  and  applied  to  all  corpora- 
tions of  our  own  and  other  States  and  countried,  unless  the 
legislature,  for  wpedai  reasons,  authorized  a  particular  corpo- 
ration so  to  take.  This  was  the  settled  policy  of  the  State. 
Such  being  the  law  and  policy  of  the  State  at  the  time  of  the 
passage  of  the  Bevised  Statutes,  we  find,  that  by  the  first 
section  of  the  statute  of  wills  therein  contained  (3  K  S.,  57), 
all  persons,  with  the  exceptions  therein  specified,  were  empow- 
ered to  dispose  of  their  real  estate  by  will.    Section  2of  theact 
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defines  real  estate  for  this  purpose.  Section  8  provides,  that  such 
devise  maj  be  made  to  every  person  capable  by  law  of  holding 
real  estate;  but  no  devise  to  a  corporation  shall  be  valid, 
unless  such  corporation  be  expressly  authorized  by  its  charter, 
or  by  statute,  to  take  by  devise.  What  modification  of  the 
law  is  here  indicated !  By  the  act  of  1813,  bodies  politic  and 
corporate  are  excepted  from  the  persons  who  may  take  by 
devise.  By  section  8  of  the  present  statute  of  wills,  all  per- 
sons capable  by  law,  to  hold  real  estate,  are  authorized  so  to 
take,  but  providing  that  no  devise  to  a  corporation  shall  be 
valid,  unless  such  corporation,  by  its  charter  or  by  statute,  be 
expressly  authorized  so  to  take.  Had  the  legislature,  while 
the  act  of  1818  was  in  force,  granted  a  charter  to  a  corpora- 
tion, and  had  therein  enacted,  that  such  corporation  might  take 
real  estate  by  devise,  can  there  be  a  doubt,  that  such  a  pro- 
vision would  have  effected  a  repeal  of  the  act  as  to  such 
corporation  ?  Or  had  the  legislature,  by  a  subsequent  statute, 
enacted  that  one  or  any  number  of  designated  existing  corpo- 
rations, might  take  land  by  devise,  such  act  would,  as  to  such 
corporations,  have  repealed  the  exception  in  the  act  of  1813 
by  implication.  Section  3  of  the  present  statute,  has  the  same 
effect  precisely,  upon  all  corporations  not  expressly  authorized 
by  charter  or  statute  to  take  by  devise,  as  the  exception  in  the 
.act  of  1813  had  upon  all  existing  corporations,  and  all  there- 
after ci'eated,  unless  the  latter  were  expressly  authorized  by 
their  charter  to  take ;  and  we  have  seen  that,  as  to  both  classes, 
a  subsequent  statute,  expressly  authorizing  any  designated 
corporations  to  take  land  under  a  will,  would  by  implication, 
have  repealed  the  section  as  to  them.  The  only  modification 
of  the  law  intended  by  the  change  in  section  3,  was  to  save  the 
right  of  existing  corporations,  authorized  by  their  charter  or 
statute,  to  take  by  devise,  if  any  such  there  were ;  for  those 
incorporated  subsequent  to  its  passage,  were  as  effectually 
deprived  thereby,  of  the  capacity  to  take  by  devise,  as  those 
incorporated  subsequent  to  the  act  of  1818  were  by  the  excep- 
tion. Neither  could  take,  unless  expressly  authorized  by 
statute  or  charter,  in  which  event  both  could  take,  unless  some 
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distinction  exists,  between  a  statute  and  charter  of  a  corporation 
in  this  respect,  as  nsed  in  the  section.  That  the  authority  con- 
ferred by  statute  referred  to  in  section  8,  means  a  statute  of  this 
State  only,  is  dear.  That  a  statute  of  another  State,  conferring 
power  upon  a  New  York  corporation  to  take  land  by  devise, 
would  be  effectual  to  enable  it  so  to  take  in  the  State  pass- 
ing it,  is  clear ;  but  it  is  equally  plain,  that  it  could  not  affect 
its  capacity  to  take  land  located  in  New  York  by  devise. 
This  shows  that  the  word  statute,  as  used  in  section  8,  means 
a  statute  of  New  York.  It  will  hardly  be  insisted  that  a 
statute  of  another  State,  conferring  power  upon  a  corporation 
created  by  itself,  to  take  land  by  devise  in  New  York,  will  ^ 
enable  it  so  to  take,  while  a  similar  statute  conferring  the  same 
power  upon  a  New  York  corporation  will  have  no  such  effect. 
But  it  is  claimed,  that  by  the  true  construction  of  section  8, 
power  is  given  to  all  corporations,  whose  charters  authorize 
them  to  take,  by  devise,  to  take  in  that  manner  in  this  State, 
irrespective  of  the  government  from  which  the  charter  is 
obtained.  In  other  words,  that  section  3  authorizes  all  cor- 
porations to  take  lands  in  this  State  under  a  will,  whose  char* 
tens  confer  a  capacity  so  to  take.  Creating  or  chartering 
corporations  involves  an  exercise  of  the  legislative  power, 
l^ey  may  be  created  by  a  particular  statute,  granting  the 
charter  or  organized  by  virtue  of  general  statutes  prescribing 
the  mode,  specifying  the  powers  and  privileges  to  be  enjoyed. 
In  either  mode  the  corporation  is,  in  a  legal  sense,  created  by 
statute ;  and  where  section  8  provides,  tiiat  no  devise  to  a 
corporation  shall  be  valid,  unless  such  corporation  be  expressly 
authorized  by  its  charter,  or  by  statute,  to  take  by  devise,  it 
is  equally  clear  that  such  charters  only  were  intended,  as  were 
granted  by  a  statute  of  this  State,  or  organized  under  a  general 
statute  of  the  State,  as  it  is  that  by  the  words  by  statute,  a 
statute  of  the  State  was  intended.  Any  other  construction 
would  work  a  complete  revolution  of  the  policy  of  the  State. 
That  poli<7,  as  indicated  by  its  whole  legislation,  is  to 
exclude  corporations  generaUy  from  taking  by  devise.  The 
legislature  at  all  times  have  possessed  the  power,  to  except 
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such  corporatioDB  as  it  deemed  proper  from  its  operations ; 
and  of  late  years  have  exercised  it  with  great  liberality,  in 
favor  of  corporations  organized  for  charitoble  purposes.  JBut 
there  is  no  indication  of  a  design,  to  abandon  the  general 
policy  of  the  State,  by  permitting  othergovemments  to  deter- 
mine, what  corporations  might  take  and  hold  lands  in  this 
State  by  devise,  under  the  oonstmction  contended  for.  by  the 
counsel  for  the  colonization  society.  Any  corporation,  to 
which  the  privilege  of  taking  land  by  devise  was  refused  by 
our  legislature,  might  acquire  that  privilege  by  procuring  and 
accepting  a  charter  from  another  State  confeiring  it.  This 
would  defeat  the  plain  intention  of  section  3,  whioh  was  to 
exclude  all  corporations  from  that  right,  except  such  as  our 
legislature  permitted  tor  special  reasons  to  enjoy  it.  It  fol- 
lows that  the  colonization  society,  can  take  no  interest  in  the 
y  New  York  real  estate  under  the  will  of  the  testator.  The 
question,  whether  the  real  estate  was  by  the  provisions  of  the 
will  converted  into  personal,  has  been  already  disposed  of. 
The  counsel  insists,  that  as  to  the  colonization  society,  such 
portion  of  the  real  estate  in  New  York,  purchased  by  the 
trustees,  as  was  paid  for  by  them  from  the  personal  estate, 
should  be  regarded  and  disposed  of  as  personal,  and  this 
society  declared,  entitled  to  a  diare  therein  under  the  wilL 
His  position  is,  that  the  right  to  that  portion  of  the  personal 
property  given  to  the  society  by  the  wUl,  vested  upon  tho 
death  of  the  testator,  and  although  contingent  at  that  time, 
by  the  events  that  have  since  happened,  the  right  has  become 
absolute,  and  that  it  could  not  be  impaired,  while  contingent, 
by  a  change  in  the  character  of  the  property  made  by  the 
trustees.  But  this  entirely  overlooks  one  of  the  contingen- 
cies upon  which  the  property,  as  personal  property,  was  given 
to  the  society,  namely,  that  the  trust  property  should  not, 
before  the  occurrence  of  the  event,  upon  the  happening  of 
which  the  society  was  to  take,  be  invested  by  the  trustees  in 
real  estate,  pursuant  to  the  power  given  them  by  the  wilL 
The  authorities  (Williams  on  Exrs.,  1176,  and  others  cited) 
relate  to  cases,  where  executor's  guardians  of  minors  commit- 
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tees  of  lunatics,  etc,  have  invested  the  personal  property  in 
real  estate.  In  these  cases  it  has  been  rightly  held,  that  by 
such  nnaathorized  investments,  no  change  in  the  natnre  of 
the  property  was  effected,  so  £ur  as  the  right  of  succession 
was  concerned.  They  have  no  application  to  the  present  case, 
where  the  investment  was  made  under  the  power  conferred 
by  the  will.  In  such  cases  we  have  seen,  that  after  the  invest- 
ment is  in  &ct  made,  tihe  nature  of  the  property  is  changed, 
and  that  the  heir,  instead  of  the  personal  representatives,  are 
entitled  to  it.  International  comity  has  nothing  to  do  with 
titles  to  real  estate.  They  are  regulated  exclusively  by  the 
government  where  the  real  estate  is  situated.  These  views 
dispose  also  of  the  claims  of  the  defendant,  the  trustees  of 
the  board  of  Domestic  Missions  of  the  General  Assembly  of  the 
Presbyterian  Church  of  the  United  States.  That  is  a  cor- 
poration formed  under  the  laws  of  Pennsylvania,  having 
power  by  its  oHarter  to  take  real  estate  by  devise ;  but  there  / 
is  no  law  of  this  State  authorizing  it  so  to  take.  The  defend- 
ant, the  American  Tract  Society,  is  a  corporation  under  chapter  t 
266,  p.  249,  of  the  Laws  of  1841.  That  act  gives  the  cor- 
poration no  power  to  take  by  devise,  and  consequently,  the 
devise  of  real  estate  to  it  is  invalid,  by  the  express  provisions 
of  section  8  of  the  statute  of  wills.  The  amendment  of  its 
charter  by  the  act  of  March  81st,  1866,  authorizing  the 
corporation  to  take  by  devise,  cannot  affect  its  ri^ts 
in  the  present  case,  as  the  testator  and  his  daughter  died 
prior  to  that  time;  and  all  the  real  estate  not  effectually 
disposed  of  by  the  will,  vested  in  some  of  the  persons  claiming 
as  heirs  prior  thereto.  The  position  that  the  State,  by  subse- 
quent legislation,  could  give  validity  to  this  void  devise,  is 
entirely  fidladous.  The  property  vested  in  heirs  can  no  more 
be  taken  from  them,  and  bestowed  upon  others,  by  legislation, 
than  that  of  any  other  class ;  and  the  act  in  question  makes  no 
such  attempt.  It  will  be  proper  next  to  determine,  whether  > 
the  heirs  of  the  testator,  or  those  of  his  daughter  Frances,  are 
entitled  to  that  part  of  the  real  estate,  not  disposed  of  by  the 
will ;  as,  in  case  it  shall  be  held  that  the  latter  are  entitled,  it 
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will  be  unneceBeary  to  examine  the  qaestions  raised,  as  to  the 
rights  of  the  two  corporations,  held  by  the  Supreme  Court, 
entitled  each  to  one-sixth  of  the  real  estate  in  the  lands  pur- 
chased, as  the  heirs  of  the  daughter  have  not  appealed  from 
the  judgment  I  understand  the  position  of  the  counsel  of 
the  heirs  of  the  testator  to  be  this :  That,  under  the  will,  the 
estate  vested  in  the  trustees  during  the  life  of  the  daughter, 
in  trust  for  her,  and  upon  her  death,  upon  the  further  trust 
to  convey  to  her  husband  and  children,  etc.,  as  provided  by 
the  will,  and  that  during  her  entire  life,  it  was  contingent 
whether  she  would  leave  her  surviving,  any  person  or  persons 
entitled  to  the  estate  under  this  part  of  the  will,  and  that 
until  that  time,  it  was  uncertain,  whether  the  entire  estate  was 
disposed  of  by  the  will  or  not,  and  that  therefore,  no  legal 
estate  did  or  could  vest  in  the  daughter.  It  is  an  elementary 
principle,  that  seizin  in  the  ancestor  is  essential  to  a  transmis- 
sion of  the  estate  from  him  to  his  heir.  If  it  be  true  that 
there  was  no  seizin  of  the  estate  by  the  daughter,  no  title  can 
be  derived  from  her  as  her  heir.  It  is  equaUy  clear,  that  if 
she  was  seized,  the  title  vested  in  her  heirs  upon  her  death. 
We  have  already  seen,  that  in  the  events  that  have  actually 
happened,  four-sixths  of  the  real  estate  were  not  disposed  of 
by  die  will.  Whether  during  the  period  of  the  contingency 
of  the  events  upon  which  this  result  depended,  this  portion  of 
the  estate  vested  in  the  trustees  or  was  in  abeyance,  must  be 
determined  by  the  provisions  of  the  statute  (1  E.  S.,  739, 
780),  or  if  it  cannot  be  so  determined  by  the  common  law,  sec- 
tion 60  of  the  statute  provides,  that  every  express  trust,  valid  as 
such  in  its  creation,  except  as  therein  otherwise  provided,  shall 
vest  the  whole  estate  in  the  trustees,  in  law  and  equity,  subject 
only  to  the  execution  of  the  trust ;  that  the  persons  for  whose 
benefit  the  trust  is  created,  shall  take  no  estate  or  interest  in 
the  land,  but  may  enforce  the  performance  of  the  trust  in 
equity.  Section  61  provides,  that  the  preceding  section  shall 
not  prevent  any  person  creating  a  trust,  from  declaring  to  whom 
the  lands  to  which  the  trust  relates  shall  belong,  in  the  event 
of  the  failure  or  termination  of  the  trust ;  nor  shall  it  prevent 
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him  from  granting  or  devising  such  lands,  subject  to  the  eze- 

ention  of  the  tmst.  Every  such  grantee  or  devisee  shall  have 
a  legal  estate  in  the  lands,  as  against  all  persons,  except  the 
tmstees  and  those  lawfully  claiming  under  them.  Section  62 
provides,  that  when  an  express  trust  is  created,  every  estate 
and  interest  not  embraced  in  the  trust,  and  not  otherwise  dis- 
posed of,  shall  remain  in  or  revert  to  the  person  creating  the 
trust,  or  his  heirs,  as  a  legal  estate.  A  remainder  in  four-sixths 
of  the  real  estate,  contingent  upon  the  death  of  the  daughter, 
leaving  no  descendant  her  surviving,  was  not  embraced  in  the 
trust,  as  the  devisees  were  incapable  of  taking,  and  this  remain- 
der was  not  disposed  of  by  the  wiU.  By  the  provisions  of 
section  62,  this  remainder,  upon  the  death  of  the  testator, 
vested  in  his  heirs.  His  daughter  was  his  sole  heir.  She 
therefore  became  seized  of  this  remainder  as  heir  of  her  father, 
and  being  seized,  upon  her  death,  it  goes  to  her  heirs.  Those 
who  would  have  been  heirs  of  the  testator,  had  he  survived 
his  daughter,  are  entitled  to  no  interest  in  the  land.  The 
heirs  of  the  daughter  have  not  appealed  irom  the  judgment. 
They  are  the  only  parties  prejudiced  by  that  provision  of  the 
judgment,  declaring  that  the  real  estate  purchased  by  the 
trustees  in  Kew  York  must,  so  far  as  the  purchase-money  was 
paid  from  the  personal  estate,  be  regarded  and  disposed  of  as 
personal  property,  so  far  as  their  rights  as  heirs  are  concerned. 
This  provision  of  the  judgment  cannot  be  corrected  by  this 
court.  Why  it  should  have  been  so  held,  in  respect  to  the 
rights  of  the  heirs  and  some  of  the  other  parties,  and  not  as  to 
all,  I  am  unable  to  determine ;  but  as  the  only  parties  preju- 
diced by  holding,  that  it  should  as  to  some  of  the  parties,  be 
disposed  of  as  personal  property,  did  not  except  to  the  ruling, 
and  have  not  appealed,  the  judgment  in  this  respect  must  be 
a£Srmed ;  and  the  Board  of  Foreign  Missions  of  the  Presby- 
terian Church  in  the  United  States,  and  the  American  and 
Foreign  Christian  Union,  are  entitled  to  all  that  has  been 
awarded  to  them  by  the  judgment.  The  two  defendants  last 
named  have  not  appealed  from  the  judgment,  and  cannot 
therefore,  ask  for  any  modification  thereof  favorable  to  them. 
SicKSLS — Vol.  I.  22 
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I  have  deemed  it  unnecessary  to  notice  the  suggestions  of 
counsel,  as  to  the  remoteness  of  the  relationship  of  the  persons 
claiming  as  heirs^  or  the  anxiety  of  the  testator,  apparent  from 
the  will,  that  this  property,  in  the  events  that  have  happened, 
should  be  bestowed  upon  the  charitable  objects  specified  in  the 
will,  as  such  considerations  are  entitled  to  no  weight  upon  the 
questions  to  be  determined.  So  &r  as  competent  persons  make 
disposition  of  their  property  by  will,  pursuant  to  the  rules  of 
law,  the  disposition  is  valid  and  will  be  upheld.  So  fifu*  as  they 
&il  to  make  such  disposition,  the  heirs  and  next  of  kin  are,  by 
law,  entitled  to  the  property ;  and  any  intention  of  the  deceased, 
however  ascertained,  can  .have  no  effect  upon  their  l^al  rights. 
The  judgment  appealed  from  must  be  affirfaed,  witii  costs  to 
the  respondents,  to  be  paid  by  the  plaintiff  out  of  the  estate. 
From  the  allowances  made  by  the  court  below,  I  think  the 
appellants  have  been  sufficiently  compensated  for  the  unsuc- 
cessful contest  made,  and  should  not  be  awarded  costs,  in  effect 
to  be  paid  by  those  entitled  to  the  property. 

All  concur. 

Judgment  accordingly. 
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The  Bakk  of  Albion,  Appellant,  v.  Eobebt  Btjbjbtb  et  al., 

Kespondents. 


Where  the  real  estate  of  a  wife  is  mortgaged  to  secure  the  debt  of  her  hus- 
band, she  occupies  the  position  of  a  surely,  and  she,  and  those  claiming 
under  her,  are  entitled  to  the  benefit  of  the  rules,  prohibiting  the  dealing 
of  the  creditor  with  the  principal  debtor,  to  the  prejudice  of  the  surety. 
An  extension  of  the  time  of  payment,  without  her  assent,  is  such  a  deal- 
ing, and  discharges  the  mortgage. 

Whether  it  can  be  shown,  by  extrinsic  eyidence  or  verbal  agreement^  that 
such  a  mortgage,  conditioned  for  the  payment  of  a  sum  certain  within  a 
specified  time,  was  in  fact,  given  as  a  continuing  guaranty  for  any  and 
all  indebtedness  to  the  amount  stated,  quere.  At  least,  such  efifect  cannot 
be  given  to  the  security,  without  competent  proof  of  the  assent  of  the 
mortgagor. 
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The  agency  of  the  huabaxid  to  bind  the  wife,  to  be  inferred  from  the  poMes- 
oon  of  the  mortgage,  hag  respect  to,  and  is  Uoaited  by,  the  terms  of  that 
instnunent 

The  fact  that  the  mortgagee,  had  no  actual  knowledge  of  the  fact  that  the 
wife  owned  the  mortgaged  premises,  and  of  the  resulting  relationship  of 
principal  and  soretybetween  the  husband  and  wife,  is  not  material  where 
the  title  is  on  record.    He  is  chargeable  with  knowledge^ 

(Argaed  Jmie  10, 1871 ;  decided  September  3, 1871.) 

Appeal  from  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  eighth  judicial  district,  reversing  a 
judgment  entered  upon  the  report  of  a  referee.  (Reported 
below,  2  Lansing,  62.) 

The  plaintiff  brought  this  action  to  foreclose  a  mortgage, 
given  by  Oscar  F.  Bums  and  wife,  upon  property  of  the  wife, 
in  August,  1861,  to  seeure  the  payment  of  $2,000,  with  inte- 
rest thereon,  according  to  the  condition  of  the  bond  of  the 
husband  of  the  same  date.  The  bond  was  conditioned  for 
the  payment  of  the  sum  named  and  interest  thereon ;  one-half 
in  three  months ;  one-half  in  six  months,  interest  on  all  sums 
unpaid,  payable  at  the  time  of  each  payment.  At  the  time 
of  the  deliveiy  of  the  bond  and  mortgage  to  the  plaintiff  by 
Oscar  F.  Bums,  another  bond  and  mortgage  upon  property 
of  the  husband  for  $3,000,  payable  one-half  in  six  months, 
and  one-half  in  one  year,  was  also  delivered  to  the  plainti£^ 
and  a  paper  was  given  to  Bums,  signed  by  the  president  of 
the  plaintiff,  to  the  effect  that  the  two  bonds  and  mortgages, 
were  received  and  held  as  collateral  security  for  the  payment 
of  any  and  all  claims  and  demands,  which  the  plaintiff  then 
had,  or  might  thereafter  have  against  Oscar  F.  Bums,  by 
notes,  drafts,  checks,  or  otherwise,  and  for  all  liabilities,  notes, 
etc,  on  which  the  said  Bums  was,  or  might  become  liable. 
The  $3,000  mortgage  was  subsequently  surrendered  to  the 
mortgagor  at  his  request. 

Mr.  and  Mrs.  Bums  were  married  in  1850,  and  Mrs.  Bums 
died  in  March,  1862,  and  Mr.  Bums  in  July,  1866 ;  and  the 
defendants  are  their  infant  children  and  heirs-at-law,  to  whom 
the  mortgaged  premises  have  descended  from  their  mother* 
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Statement  of  case. 


I  have  deemed  it  imnecessary  to  notice  the  Buggestions  of 
counsel,  as  to  the  remoteness  of  the  relationship  of  the  persons 
claiming  as  heirs,  or  the  anxiety  of  the  testator,  apparent  from 
the  will,  that  this  property,  in  the  events  that  have  happened, 
should  be  best-owed  upon  the  charitable  objects  specified  in  the 
will,  as  such  considerations  are  entitled  to  no  weight  upon  the 
questions  to  be  determined.  So  &r  as  competent  persons  make 
disposition  of  their  property  by  will,  pursuant  to  the  rules  of 
law,  the  disposition  is  valid  and  wiU  be  upheld.  So  far  as  they 
&il  to  make  such  disposition,  the  heirs  and  next  of  kin  are,  by 
law,  entitled  to  the  property ;  and  any  intention  of  the  deceased, 
however  ascertained,  can -have  no  effect  upon  their  legal  rights. 
The  judgment  appealed  from  must  be  affirmed,  with  costs  to 
the  respondents,  to  be  paid  by  the  plaintiff  out  of  the  estate. 
From  the  allowances  made  by  the  court  below,  I  think  the 
appellants  have  been  sufficiently  compensated  for  the  unsuc- 
cessful contest  made,  and  should  not  be  awarded  costs,  in  effect 
to  be  paid  by  those  entitled  to  the  property. 

All  concur. 

Judgment  accordingly. 
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Where  the  real  estate  of  a  wife  is  mortgaged  to  secare  the  debt  of  her  hus- 
band, she  occnpies  the  position  of  a  surety,  and  she,  and  those  claimhig 
under  her.  are  entitled  to  the  benefit  of  the  rules,  prohibiting  the  dealing 
of  the  creditor  with  the  principal  debtor,  to  the  prq)udioe  of  the  surety. 
An  extension  of  the  time  of  payment,  without  her  assent,  is  such  a  deal- 
ing, and  dischaiges  the  mortgage. 

Whether  it  can  be  shown,  by  extrinsic  eridence  or  verbal  agreement,  that 
such  a  mortgage,  conditioned  for  the  payment  of  a  sum  certain  within  a 
spedfled  time,  was  in  fact,  given  as  a  continuing  guaranty  for  any  and 
all  indebtedness  to  the  amount  stated,  quere.  At  least,  such  effect  cannot 
be  given  to  the  security,  without  competent  proof  of  the  assent  of  the 
mortgagor. 
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Statement  of  case. 


The  agency  of  the  huBband  to  bind  the  wife,  to  be  inferred  from  the  poflses- 
sion  of  the  mortgage,  haa  respect  to,  and  is  limited  by,  the  terms  of  that 
inBtmment 

The  fact  that  the  mortgagee,  had  no  actual  knowledge  of  the  &ct  that  the 
wife  owned  the  mortgaged  premises,  and  of  the  resulting  relationship  of 
principal  and  surety  between  the  husband  and  wife,  is  not  material  where 
the  title  is  on  record.    He  Is  chargeable  with  knowledge. 

(Argued  June  10, 1871 ;  decided  September  3, 1871.) 

Appeal  from  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  eighth  judicial  district,  reversing  a 
judgment  entered  upon  the  report  of  a  referee.  (Keported 
below,  2  Lansing,  62.) 

The  plaintiff  brought  this  action  to  foreclose  a  mortgage, 
given  by  Oscar  F.  Bums  and  wife,  upon  property  of  the  wife, 
in  August,  1861,  to  secure  the  payment  of  $2,000,  with  inte- 
rest thereon,  according  to  the  condition  of  the  bond  of  the 
husband  of  the  same  date.  The  bond  was  conditioned  for 
the  payment  of  the  sum  named  and  interest  thereon ;  one-half 
in  three  months ;  one-half  in  six  months,  interest  on  all  sums 
unpaid,  payable  at  the  time  of  each  payment.  At  the  time 
of  the  deliveiy  of  the  bond  and  mortgage  to  the  plaintiff  by 
Oscar  F.  Bums,  another  bond  and  mortgage  upon  property 
of  the  husband  for  $3,000,  payable  one-half  in  six  months, 
and  one-half  in  one  year,  was  also  delivered  to  the  plaintiff 
and  a  paper  was  given  to  Bums,  signed  by  the  president  of 
the  plaintiff,  to  the  effect  that  the  two  bonds  and  mortgages, 
were  received  and  held  as  collateral  security  for  the  payment 
of  any  and  all  claims  and  demands,  which  the  plaintiff  then 
had,  or  might  thereafter  have  against  Oscar  F.  Bums,  by 
notes,  drafts,  checks,  or  otherwise,  and  for  all  liabilities,  notes, 
etc.,  on  which  the  said  Bums  was,  or  might  become  liable. 
The  $3,000  mortgage  was  subsequently  surrendered  to  the 
mortgagor  at  his  request. 

Mr.  and  Mrs.  Burns  were  married  in  1850,  and  Mrs.  Bums 
died  in  March,  1862,  and  Mr.  Bums  in  July,  1866 ;  and  the 
defendants  are  their  infant  children  and  heirs-at-law,  to  whom 
the  mortgaged  premises  have  descended  from  their  mother. 
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At  the  time  of  the  delivery  of  the  bond  and  mortgage,  Oscar 
F.  Bnms  was  indebted  to  the  plaintiff  in  the  sum  of  $4,178.14, 
which  indebtedness  was  diminished  and  decreased  from  time 
to  time,  and  the  referee,  before  whom  the  case  was  tried, 
reports  ^^  that  bnt  little  if  any  portion  of  said  indebtedness  was 
ever  paid,  bnt  that  the  same  was  extended  from  time  to  time, 
new  notes  being  given  therefor,  that  the  indebtedness  of  said 
Oscar  F.  Boms  to  said  plaintiff  gradnaUy  increased  by  accn- 
mnlations  of  interest  and  new  loans,  and  at  the  time  of  his 
death  he  was  indebted  in  the  snm  of  $14,000 ;"  and  that  the 
amount  due  on  the  bond  and  mortgage  was,  at  the  date  of  the 
report,  $2,910.  Judgment  of  foreclosure  in  the  usual  form 
was  given  upon  the  report.  Upon  appeal  the  judgment  was 
reversed  by  the  General  Term  of  the  Supreme  Court  sitting 
in  the  eighth  district,  and  a  new  trial  granted ;  and  from  the 
last  order  the  plaintiff  has  appealed  to  this  court,  stipulating 
that  upon  affirmance  of  the  order,  judgment  absolute  be  given 
for  the  defendants. 

jS  JS.  Sdden^  for  appellant.  As  the  judgment  is  not 
reversed  upon  any  question  of  fact,  no  question  is  presented 
beyond  exceptions  to  evidence  and  to  the  referee's  conclusions 
of  law.  (Code,  §  268,  subdivision  4;  id.,  §  272,  subdivision 
7 ;  Baldwin  v.  Vcm  Deusen^  37  N.  Y.,  487-490 ;  xS4t&%  v. 
AngUy  id.,  631 ;  East  JSwer  Bank  v,  Kennedy^  4  Keyes,  279.) 
The  bond  and  mortgage  were  given  as  continuing  security, 
and  Bums  had  a  right  so  to  use  it.  {Agawam  Bank  v.  Strever 
18  N.  Y.,  510,  511,  and  cases  cited;  Seneca  Co.  Bank 
v.  Maes.y  3  N.  Y.,  43;  Lavyrenoey.  Tucker^  23  How.,  U.  S., 
14-27 ;  Robineon  v.  WiUiamSy  22  N.  Y.,  880 ;  Toung  v. 
Wilson^  27  N.  Y.,  851.)  The  testimony  cannot  be  resorted 
to,  to  overthrow  the  finding  of  the  referee.  {Graivt  v. 
Maraey  22  N.  Y.,  323,  324 ;  CoJ/vdM  v.  Lawrence^  38  id.,  71, 
76,  77 ;  MiBmrn  v.  BdU)n%  39  id.,  54 ;  East  River  Bank  v. 
Kennedy^  4  Keyes,  279,  284 ;  Bergen  v.  WempUy  30  N.  Y., 
319,  324.)  This  court  can  only  look  to  the  order,  not  the 
opinion  of  the  court  below  for  evidence,  that  the  reversal  pro- 
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ceeded  upon  a  question  of  fact.  (Code,  §§  268, 272 ;  JSast  JSiver 
Bank  y.  Kennedy^  4  Keyes,  283,  284.)  The  extension  of 
time  of  payment  of  the  debt,  as  security  for  which  the  bond 
and  mortgage  was  pledged,  did  not  discharge  the  surety. 
{GaJin  V.  Niemcewicz^  11  Wend.,  312 ;  see  opinion  of  Nel- 
son, J.,  pp.  820-^22 ;  RooaeveU  v.  Ma/tk^  6  John.  Oh.,  266 ; 
see  the  opinion  of  the  chancellor,  pp.,  279-284,  and  the  cases 
there  cited,  and  particularly  TotMsaint  y.  Martinnanty  2  T. 
B.,  100 ;  and  Martin  y.  Cotertj  id.,  640 ;  also,  MondlT. Smithy 
6  Cow.,  441 ;  MoneU  y.  Smithy  5  Cow.,  444.) 

S.  Sandy  for  respondents.  The  title  appearing  upon 
record  in  Mrs.  Bums',  plaintiff,  is  chaigeable  with  knowledge. 
{Purdy  y.  Hunti/ngtony  42  N.  Y.,  884 ;  Brigga  y.  Palmery 
20  Barb.,  392 ;  Smith  y.  Tovmmidy  25  N.  T.,  479.)  The 
wife  stood  simply  in  the  relation  of  surety.  ( Vartie  y.  Under- 
woody  18  Barb.,  661 ;  Loomer  y.  Wh&eHrigkty  3  Sandf.  Ch., 
135  ;  Eandey  y.  Bradfordy  9  Paige,  200  ;  Fitoh  y.  Oolheaty 
2  Sand.  Ch.,  29.)  The  payment  of  the  debt  or  extension  of 
time  would  release  her.  {Smith  y.  Toionsendy  supra  ;  BH- 
Unffton  y.  Wagnery  83  N.  Y.,  31 ;  Benderson  y.  Marviny  81 
Barb.,  297 ;  Drofper  y.  PrescoUy  29  Barb.,  401 ;  Qahn  y. 
NiemcewicZy  11  Wend.,  812 ;  Place  y.  IfcIVoainy  88  N.  Y., 
96;  FeUowa  y.  PrentiaSy  3  Den.,  612;  Bwngs  y.  MoaheTy 
23  Barb.,  478;  Myers  y.  WeOeSy  6  Hill,  475;  Bamk  of 
Orlewns  y.  Ba/rryy  1  Den.,  116 ;  Hart  y.  Hvdsony  6  Duer., 
294 ;  Pitman  on  Surety,  170, 171,  172,  40  Law  Lib.)  The 
debt  for  which  mortgage  was  security  was  paid  before  suit. 
{Dows  y.  Moorewoody  20  Barb.,  188 ;  HwnAer  y.  Osterhovty 
11  Barb.,  88 ;  AUen  y.  CWwr,  8  Den.,  284 ;  Webb  y.  Diohi/n- 
Sony  11  Wend.,  62 ;  Shepperd  y.  Stedsy  4  Hand,  52 ;  JTioms 
y.  Kdseyy  80  Barb.,  126 ;  Bwnk  y.  Browny  1  N.  Y.  Legal 
Ob.,  149  ;  Patterson  v.  HvUy  9  Cow.,  747 ;  Loomer  v.  Wheelr 
righty  8  Sand.  Oh.,  135.)  The  time  of  payment  was  extended 
for  a  yalid  consideration,  and  surety  dischaiged.  (  Pr(M  y. 
Comany  37  K  Y.,  440;  Day  v.  Sandersy  8  Keyes,  847; 
Place  y.  Mcllvainy  88  N.  Y.,  96 ;  Bangs  y.  Moshery  supra  ; 
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Sort  y.  Stickonj  supra ;  JVeuosam  v.  Finehj  25  Barb.,  175 ; 
Ineuranoe  Co.  v.  Diefendoffy  48  Barb.,  444 ;  N^^s  appeal^ 
9  Wallfl  &  Serg.,  86 ;  Ddacroia  v.  BulM&y,  18  Wend.,  76.) 
The  surety  was  released  by  the  discharge  of  the  $8,000  mort- 
gage. {Locmer  v.  Wheti/wrighty  8  Sandf.  Ch.,  185 ;  Powell 
on  Mortgage,  871,  note  1 ;  PUU  v.  Congdon^  2  Oomst.,  852 ; 
Bcmk  of  Mcmcheater  y.  BarUett^  18  Yerm.,  815 ;  Cheseboro 
y.  MiOa^^  1  J.  Ch.  B.,  409 ;  Brid&nheoky. LcnjoeU, 82 Barb., 
9.)  No  deliyery  of  mortgage  so  as  to  make  it  yalid.  {Coir 
len  y.  Jackson^  8  John.,  521 ;  Elwy  y.  Metcalfe  1  Den.,  828 ; 
Freeman  y.  Pray,  28  Ark.,  489.)  At  least  yalid  only  accord- 
ing to  its  terms.  (StringJuim  y.  Insuranoe  Co.^  8  Eeyes,  280.) 
Bums  had  no  authority  to  pledge  it  as  security.  (1  Powell 
on  Mortgages,  28,  29,  note  E.,  8  Taunt.,  101 ;  I^Bauchet  y. 
Ocldsendy  6  Yesey,  211 ;  Henry  y.  Mairoiny  8  E.  D.  Smith, 
71 ;  Kennedy  y.  Strong^  14  J.  B.,  128 ;  Rodriguez  y.  Hrf-^ 
fermony  5  J.  Ch.,  417 ;  BorriUo  y.  Mosgueray  2  Bosw.,  101 ; 
WaUher  y.  Whetm/rej  1  E.  D.  Smith,  7 ;  Bloomer  y.  WaJr 
dron^  8  Hill,  861 ;  Oovi^mt  y.  ServosSy  8  Barb.,  128 ;  Oummings 
y.  WiUiameony  1  Sands.  Ch.  B.,  17.) 

Allen,  J.  The  &ct  that  the  president  of  the  bank  of 
Albion,  the  mortgagee,  had  no  actual  knowledge  of  the  owner- 
ship by  Mrs.  Bums  of  the  mortgaged  premises,  and  the 
resulting  relationship  of  principal  and  surety  between  Bums, 
the  debtor  to  the  bank,  and  his  wife,  the  mortgagor  of  her 
indiyidual  property,  is  not  material.  The  debt  was  the  debt 
of  Bums,  and  was  contracted  by  him  with  the  plaintiff.  The 
title  of  Mrs.  Bums  was  upon  record,  and  the  plaintiff  is 
chargeable  with  knowledge  of  it  and  the  legal  consequences 
resulting  therefrom. 

One  who  takes  a  oonyeyanoe  of  real  property  from  the 
rightful  owner,  must  be  regarded  as  taking  in  subordination 
to  the  true  title  and  with  full  knowledge  of  it,  so  far  as  it 
appears  upon  record.  {Smith  y.  Toumsendy  25  N.  Y.,  479 ; 
Pv/rdg  y.  Bu/ntingtofiy  42  id.,  884.)  The  property  of  the 
wife  haying  been  mortgaged  to  secure  the  debt  of  her  hue 
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^*  banf,  she  occupied  the  position  of  a  surety,  with  all  the  rights, 
l^al  and  equitable,  incident  to  that  relation ;  and  the  defend- 
ants having  succeeded,  by  inheritance,  to  the  estate  and  interest 
of  their  mother,  occupy  the  same  position,  and  are  entitled 
to  every  defence  which  could  have  availed  to  the  original 
mortgagor  had  she  lived.  {Qahn  v.  Niemcewiczy  11  W.  B., 
812 ;  Lcxmis  v.  WJiedright,  8  Sandf.  C.  K,  186 ;  ami4ii  y. 
Townaendy  sujpra.)  The  vnfe,  and  those  claiming  under  her, 
are  entitled  to  the  benefit  of  the  rules,  prohibiting  all  dealings 
of  the  creditor  with  the  principal  debtor,  to  the  prejudice  of 
the  surety. 

An  extension  of  the  time  of  payment,  without  the  assent 
of  the  surety,  is  such  a  dealing  as  operates  to  discharge  the 
surety,  the  law  pieenming  injnry  to  the  eiirety  from  such 
extension.  {Gahn  v.  Niemoewioz^  sttpra.)  The  first  question 
is  as  to  the  character  of  the  instrument,  and  whether  it  is  as 
claimed  a  continuing  guaranty  of  the  debts  of  Oscar  F.  Bums 
to  the  plaintiff.  Sy  its  terms  it  is  conditioned  for  the  payment 
of  the  bond  of  Bums  to  the  bank  for  $2,000,  payable  in  three 
and  six  months,  with  interest.  It  is  as  explicit  as  language 
could  make  i^,  in  the  specification  of  the  obligation  to  which 
it  was  collateral,  and  of  the  debt  to  secure  the  payment  of 
which  it  was  given.  Without  stopping  to  inquire,  whether  a 
mortgage  specifically  conditioned  for  the  payment  of  the  bond 
of  a  thini  person  for  a  given  sum,  within  a  limited  time 
can,  by  extrinric  evidence  or  verbal  agreement,  be  made  to 
serve  as  a  continuing  security  to  the  mortgagee  for  debts  there- 
after to  be  contracted,  without  respect  to  the  form  or  charac- 
ter of  the  obligation,  or  limit  as  to  time,  either  of  the  creation 
or  payment  of  the  debt ;  such  effect  cannot  be  given  to  the 
security,  vnthout  some  competent  evidence  that  such  was  the 
intent  of  the  mortgagor. 

The  intent  of  the  contracting  parties  must  be  primarily 
sooght  in  the  words  and  terms  of  the  contract ;  and  when 
there  is  no  ambiguity,  effect  must  be  given  to  the  contract  as 
expressed  in  the  instmment.  Hero  there  is  no  ambiguity, 
and  it  may  well  be  doubted,  whether  it  would  be  competent 
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for  the  mortgagee  to  show,  that  the  mortgage  was  in  fact 
given,  to  secure  any  and  all  indebtednees  of  Bnms  to  the 
amount  of  $2,000,  that  might  accrue  thereafter  for  any  cause, 
instead  of  the  specific  obligation  mentioned  in  it. 

It  would  certainly  very  essentially  vary  and  change  the 
contract  of  the  mortgagor,  and  create  a  very  different  liability 
fi*om  that  indicated  by  the  terms  of  the  deed.  This  can  only 
be  done  by  the  assent  of  the  mortgagor,  to  be  proved  by 
competent  evidence.  There  is  no  evidence  in  the  case  to 
warrant  the  finding  of  the  referee,  that  the  mortgage  was  exe- 
cuted or  delivered  for  any  purpose  other  than  that  expressed 
upon  its  &C&. 

It  is  not  claimed  that  the  mortgagor  in  person  delivered  the 
mortgage  for  such  purpose,  or  that  she  had  any  knowledge  of 
the  transaction,  between  the  mortgagee  and  her  husband  at  the 
time  of  the  delivery.  The  daim  of  the  plaintiff  to  hold  the 
mortgage  as  a  continuing  guaranty,  rests  upon  a  supposed 
agency  of  the  husband  to  act  for  and  bind  the  wife,  the  only 
evidence  of  such  agency,  or  its  extent,  being  the  possession 
of  the  mortgage  by  the  husband.  The  agency  to  be  inferred 
from  the  possession  of  the  mortgage  must haverespect  to,  and 
be  limited  by,  the  terms  of  that  instrument.  It  cannot  be 
extended  by  implication.  The  most  that  can  be  inferred  is, 
that  the  husband  had  authority  to  bind  the  property  of  the 
wife,  by  the  delivery  of  the  mortgage  to  the  plaintiff,  for  the 
sum  named,  payable  at  the  times  and  in  the  manner  specified 
in  the  bond,  to  which  it  was  collateral,  that  is,  to  deliver  the 
mortgage  as  a  valid  instrument,  to  take  effect  according  to  its 
terms. 

She  by  executing  the  mortgage  and  delivering  it  to  her  hus- 
band, consented  to  the  delivery  of  it  to  the  mortgagee,  to  take 
effect  according  to  its  terms,  and  thereby  to  pledge  her  property 
for  his  benefit,  to  the  amount  and  for  the  time  therein  men- 
tioned. It  was  not  an  unlimited  power  of  attorney,  a  pledge 
of  her  property  for  an  unlimited  amount,  or  for  the  payment 
of  a  debt  at  any  time  in  the  future.  She  limited  the  time,  as 
well  as  the  amount,  for  which  she  mortgaged  her  estate.    She 
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did  not,  in  terQiB  or  bj  impUcatioQ,  conaQQt  to  be  bound  for 
a  debt  to  be  cwti^t^  ten  year^  thereafter,  find  payable 
twenty  yearv  qv  f^ny  pther  time  in  the  future. 

The  inference  ia,  that  it  wae  intended  aa  a  security  for  a 
debt  then  existing,  or  which  ahonld  be  oreated  thereafter,  but 
iwbich  Bhonld  be  payable  within  the  time  liniited  by  the  terms 
of  the  mortgage.  The  wife  n4ght  well  consent  to  become  the 
secnrity  for  the  debt  of  her  husband,  payable  within  a  short 
time,  when  she  would  pot  consent  to  become  security  for  a 
debt  payable  indefinitely  in  the  future,  or  at  a  long  day. 

At  the  time  of  the  delivery  of/  the  mortgage,  there  was  a 
debt  of  over  $4,000  due  the  plaintiff,  whiph  was  not  dimin- 
ished at  the  expiration  of  six  months  thereafter,  and»  it  does 
not  appear  th^t  a  special  loan  was  made  on  the  security  of  the 
bond  and  mortgage,  pr  that  the  amount  named  therein,  or  any 
amount,  was  advanced,  as  a  special  advance  upon  it,  as  a 
security. 

No  injustice  will  therefore  be  done  the  plainti£^  by  regard- 
ing this  mortgage  as  a  security  for  the  then  existing  debt,  to 
the  amount  of  $2,000 ;  for,  if  not  a  security  in  that  form,  and 
to  that  extent,  it  never  became  a  valid  instrument  for  any 
purpose.  That  debt  was  in  the  form  of  bills  and  notes  of 
Oscar  F.  Bums,  of  different  amounts,  and  payable  at  different 
dates.  The  bond  and  mortgage  were  without  consideration, 
independent  of  the  debt  to  the  bank  represented  by  the  notes, 
and  to  which  th^  were  collateral. 

The  principal  debt  consisted  of  the  notes  of  Bums.  An 
extension  of  the  time  of  payn^ent  of  these  notes,  by  a  renewal 
or  otherwise,  necessarily  suspended  all  rights  and  remedies 
upon  the  bond  and  mortgage.  {PtUnam  v.  Zewisy  8  Johns., 
889 ;  Myers  v.  WsUeSy  6  Hill,  463 ;  FeUows  v.  Prentissj  8 
Denio,  512.) 

There  oonld  he  no  default  in  the  condition  of  the  bond  or 
forfeiture  of  the  mortgage^  except  by  a  failure  to  pay  the* 
principal  debt  at  maturity ;  and  an  action  upon  t^e  bond,  or 
to  foreclose  the  n)L4>rtgage,  could  only  be  maintained  upon  a 
de&ult  to  pay  the  debt,  which  they  were  given  to  secure. 
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The  debt,  whether  represented  solely  by  these  securities  or 
by  other  instraments,  and  collaterally  secured  by  the  bond 
and  mortgage,  must  be  over  due,  to  give  the  mortgagee  aright 
of  action  upon  the  securities.  The  evidence  and  the  state- 
ment of  the  indebtedness  furnished  by  the  plaintiff,  show  that 
the  debt  that  existed  at  the  time  of  giving  the  mortgage,  as 
well  as  that  which  had  an  existence  during  the  six  months 
thereafter,  was  paid  long  before  the  death  of  Bums  and  the 
Gommencement  of  this  action.  But  aside  from  that,  the 
referee  has  found  an  extension  of  the  time  of  payment,  by 
repeated  renewals  of  the  obligations.  This  operated  as  a 
release  of  the  surety  and  discharge  of  the  mortgage.  {Myers 
V.  WeUeSy  supra  ^  Smith  v.  Taumsendy  stipra.) 

The  order  granting  a  new  trial  should  be  affirmed,  and 
judgment  absohite  given  for  the  defendant,  pursuant  to  the 
stipulation. 

All  concur  but  Ohuboh,  Ch.  J.,  not  voting. 

Judgment  accordlHgly. 


fi 


In  the  Matter  of  the  Peteiion  of  the  New  ITobk  Pbotes- 
TAJsrr  Episcopal  Public   School    et  al.  to  Vacate  ajsi 

Assessment. 

The  act  of  April  12th,  1865  (chapter  881,  Laws  of  1865),  prohibithig  tho 
construction  of  a  sewer  in  the  cit7<of  New  Tork,  tmlesB  in  accordance 
with  a  general  plan,  applies  to  cases  where  proposals  had  been  advertised 
for  and  bids  opened  before  the  passage  of  'the  act. 

The  power  of  the  legislature  to  regtOate  the  constradion  of  sach  public 
works,  cannot  be  foreclosed  by  any  contracts  of  a  municipal  corporation. 

(Argued  May  2dd,  1871 ;  decided  September  dd,  1871.) 

Appeal  from  an  order  of  flie  'General  Term,  first  depart- 
ment, affirming  order  of  Special  Term,  denying  a  petition  to 
vacate  an  assessment  for  a  sewer  in  Seventj-fonrth  street 
from  Fifth  avenue  to  the  East  river  in  the  city  of  New  York. 
(Ropoeted'hdow:66  Barb.,  161,  and  40  How.,  189.) 
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The  petitioners  appli^  to  the  Special  Term,  for  an  order 
vacating  the  assessment  above  mentioned  pursuant  to  the  act, 
chapter  888,  Laws  of  1858. 

The  alleged  irregularities  in  the  assessment  proceeding 
are: 

1.  That  the  assessment  has  never  been  confirmed  bj  the 
common  conndL 

2.  That  no  general  plan  of  a  sewerage  district,  including 
the  sewer  in  question,  was  adopted  by  the  Croton  aqueduct 
board,  as  is  required  by  the  act,  chapter  881,  Laws  of  1865, 
passed  April  12th,  1865. 

The  proof  shows,  that  proposals  for  the  construction  of  the 
sewer  in  question  were  received,  pursuant  to  advertisement, 
previous  to  the  6^  ^  AprUj  1865,  and  opened  on  that  day. 

That  the  contract  was  executed  on  the  ISth  day  of  Aprils 
1865. 

The  assessment  was  confirmed  by  the  board  of  revision 
and  correction  of  assessments  on  the  15th  day  of  May,  1868. 

The  map  of  the  sewerage  district,  in  which  the  sewer  in 
question  is  located,  was  not  adopted  until  October,  1865. 

O.  E.  MiUer^  for  appellants.  The  assessment  is  illegal. 
{In  re  Blodgettj  Court  of  Appeals.)  The  contractor  acquired 
no  vested  right.  {People  v.  Kmt^  27  K  Y.,  188 ;  Pref^.  Oh. 
V.  Mayor ^  5  Cow.,  588 ;  Britton  v.  MayoTy  21  How.  Pr.,  261 ; 
SmUh  V.  Mayor  J 10  N.  T.,  504 ;  People  v.  OroifOn  Aq.  I)ep.y 
6  Abb.,  42 ;  People  v.  Aldermen^  11  id.,  289 ;  People  v.  Smithy 
12  id.,  183.)  The  provision  of  the  act  of  1861,  creating  a 
board  of  revision,  is  unconstitutional.  {Toton  of  Pishkill  v. 
Plankroad  Co.,  22  Barb.,  684 ;  People  v.  SzOsy  85  K  Y.,  449 ; 
Baldwin  v.  Mayor,  2  Keyes,  887,  392 ;  Pecple  v.  O^Brien, 
88  N.  Y.,  193 ;  Smith  v.  Mayor,  7  Robt.,  190 ;  Pullman  v. 
Mayor,  54  Barb.,  169 ;  Oaskin  v.  Meek,  42  N.  Y.,  404,  417 ; 
People  V.  ComWe  of  Highways  qf  Town  of  Pcdati/ne,  53 
Barb.,  70 ;  People  ex  rd.  Lee  v.  Bowrd  of  Supervieora  of 
Chautauqua  Co.,  N.  Y.  Trans.,  March  18, 1871 ;  Dame  v.  Tax 
CoTffCre,  General  Term,  1871,  opinion  of  Ingkahah,  J.) 
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JS.  0^  OcTVfkm^  for  the  maj^r,  eto,,  of  the  city  of  New  York, 
respondeatSr  The  act  of  1861  i9  coo^titutional.  {Sharp  v. 
The  Mayor  J 18  How.,  97,  Ingbahax,  J. ,  Outufoter  v.  Maycr^ 
id.,  572 ;  The  l^m  Mvi.  In$.  Co.  v.  The  Maytyr,  4  Seld.,  252 ; 
People  y.  Lawrence^  41  N.  Y.,  139,  and  caseB  there  cited.) 
The  aqt  of  April  13^  1865,  haB  no  applicatlQU  to  this  caae. 
{Reed  v.  Mayor ^  12  Leg.  Obs.,  88 ;  Sndth  v.  Mayor^  10  N*  Y., 
504;  Moon  v.  Dyrden^  2  Exch^  22;  Da$h  v.  Van  Kleeky  7 
Johna^  477;  Wood  v.  OaJdey^  11  Paige^  400;  Johnson  v. 
JBroumdl,  2  Hill,  238;  J9t^^2fir  v.  Palmer^  1  id^  324;  4Shyi£»- 
T.  SnydoTy  3  Barb.,  621 ;  HacTd/ey  v.  Sprag^ie^  10  WeiKl^y  114 ; 
McMannut  y.  BvAery  49  Barb.,  176.) 

IUpali^,  J.  By  th#  aot  of  April  12, 1865,  the  conatrao- 
tioQ  of  any  sewer  or  draip  ia  the  oiity  of  N^w  York  19  abso- 
lutely prohibited,  bnless  such  sewer  or  drain  shall  bfi  in 
aoeordanoe  with  a  general  plan^  devised  by  the  Groton  board, 
for  the  sewerage  of  the  partiicular  district  in  which  anch  sewer 
or  drain  is  proposed  to  be  iKXBstracted*  And  in  The  ^To^^ 
ofBhdgMiAoM^  October  24, 1870),  this  ooiirt  decided^  that 
an  assessment  for  a  sewer  contracted  for,  before  snch  a  general 
plan  had  been  devised  was  void.  That  dedaipD  jxvaat  coptrol 
this  case,  unless  the  respondents  can  mainti^n  the  position,  that 
the  act  of  April  12, 1865,  does  not  apply  wher^  propof^  for 
the  work  had  beea  advertised  for,  and  bids  opcpied,  before  the 
passage  of  the  act.  Bat  we  do  not  tluQk  that  positiosv  tena- 
ble. There  is  no  such  reservation  iq  th^  i^  itfsel^  nor  do  we 
think  that  such  a  reservatio^  cw  be  intended.  Th^  mi^ifest 
des^  of  the  act,  was  to  secure  a  harmouioiut  system  of  sQwer- 
difgd  for  the  entire  district ;  and  the  repervation  soiight  tp  be 
introduced,  might  h«re  the  eSBsct  of  interfering  with  the 
general  plan,  so  as  to  defeat  the  very  ot(|eet  which  the  nfi/t  was 
designed  to  s^ur^ 

It  is  not  material  to  pas^  upon  the  question  o^  the  constitu- 
tionality of  the  act  of  1861  (chap.  308),  or  whether,  on  the 
opening  of  the  bids,  the  lowest  bidder  acquired  a  vested  right 
to  a  contract  for  the  construction  of  the  sewer*    Assuming 
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that  he  did,  or  even  that  the  dty  had  entered  into  a  formal 
oontraot  with  him  before  the  passage  ot  &e  aet  of  1865,  such 
contract  wonld  not  deprive  the  legislatiire  of  the  power  to 
prohibit  the  constmction  of  the  sewer. 

Wheth^  the  dQr  would  be  disdiarged  by  the  act,  from 
liability  to  the  contractor  for  damages  for  the  breach  of  the 
contract,  is  a  different  question.  Bnt  the  power  of  the  l^s- 
latnre  to  regulate  th6  manner  in  whiich  publio  works  of  this 
dedcription  shall  be  constructed,  cannot  be  foreclosed  by  any 
contract  of  a  municipal  corporation  for  the  doing  of  the  work. 

The  act  of  1865,  by  its  terms,  applies  to  all  sewers  there- 
after to  be  constructed. 

It  is  claimed,  that  in  order  to  prevent  its  interfering  with 
vested  rights  of  contractors,  it  should  be  restricted,  by  con- 
struction, to  sewers  thereafter  to  be  contracted  for.  In  view 
of  the  special  object  sought  to  be  attained  by  the  act,  we  do 
not  think  such  a  construction  admissible.  Its  dear  intent,  was 
to  prevent  the  building  of  any  sewer,  not  in  accordance  with 
the  general  plan  directed  to  be  devised.  This  intent  would 
be  defeated,  should  the  courts  take  the  liberty  of  construing 
the  act  so  as  to  sanction  other  sewers,  which  might  be  found 
totally  inconsistent  with  the  general  plan  when  adopted, 
simply  for  the  purpose  of  protecting  contracts  entered  into 
prior  to  the  passage  of  the  act. 

The  order  appealed  from  should  be  reversed,  and  the  assess- 
ment vacated^  with  costs. 

All  concur. 

Order  reversed. 
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Hasbiet  N.  Flobbnob,  Appellant,  v.  Ettfhbmia.  HopsiNBy  etc., 

BespondentB. 

To  maintain  an  action  for  the  partition  of  lands,  the  plaintiff  must,  at  the 
time'  of  its  commencement,  have  actual  or  constructiye  possession  in 
common  with  defendants.  A  subsisting  adverse  possession  is  an  absolute 
bar. 

The  possession  of  one  of  several  tenants  in  common  may  become  adverse, 
when  his  acts  amount  to  an  exclusion  of  his  co-tenants ;  and,  until  the 
excluded  parties  regain  their  possession,  no  one  of  them  can  bring  parU- 
tion.    The  duration  of  the  adverse  possession  is  immaterial. 

(Argued  April  28, 1871 ;  decided  September  2, 1871 

Appeal  from  judgment  of  the  late  General  Term  of  the 
$econd  judicial  district,  affirming  a  judgment  entered  in  West- 
chester county  upon  the  report  of  a  referee,  dismissing  plain- 
tiff's complaint. 

On  the  30th  November,  1808,  Peter  Florence  died  seized 
in  fee  of  the  premises  described  in  complaint,  leaving  a  widow 
and  six  children,  and  also  leaving  a  last  will  and  testament, 
containing  a  general  power  in  trust  to  his  executors  to  sell  the 
real  and  personal  estate. 

Benjamin  Florence,  one  of  the  sons  of  deceased,  continued 
to  reside  on  the  premises,  and  had  the  use  and  control  thereof. 

On  the  13th  July,  1811,  the  executors,  in  their  own  names, 
executed  to  said  Benjamin  a  warranty  deed  of  the  premises ; 
consideration  expressed,  $1,250;  the  widow  joining  in  the 
deed.  Mortgages  were  given  for  the  purchase-money,  which 
were  subsequently  foreclosed.  The  premises  were  sold  and 
conveyed,  by  master's  deed,  to  Minot  Mitchell,  October  24, 
1827,  who  on  the  26th  April,  1828,  conveyed  the  same,  by 
quitclaim  deed,  to  said  Benjamin  Florence,  who  on  the  1st 
November,  1859,  conveyed  it  to  his  two  daughters,  Euphemia 
Hopkins  and  Mary  Ann  Lawton,  and  on  the  18th  September, 
1866,  the  latter  conveyed  the  undivided  one-half  to  the 
former. 

Benjamin  Florence  retained  possession  of  the  premises  until 
hie  death,  which  occurred  in  September,  1865.    None  of  the 
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other  heirs  of  the  testator  interfered  in  the  management,  or 
participated  in  the  enjoyment  of  the  same. 

After  his  death  his  two  daughters  had  possession  until  the 
deed  to  Euphemia  Hopkins,  who  has  occupied  it  since  that 
time,  claiming  to  be  the  owner  in  fee. 

Scmvuel  Hand^  for  appellant  That  the  will  gave  the 
executors  simply  a  nakekl  power  in  trust.  ( Wdldron  v. 
IfcComb,  1  Hill,  IH;  Bloomer  v.  WaMm,  3  Hill,  363,  872 ; 
AUen  V.  De  Wittj  8  Comst.,  276.)  The  deed  given  was  void. 
{Nixon  V.  HyserotL  5  Johns.,  68 ;  Clark  v.  Davenportj  1 
Bos.,  117.)  Benj^in  Florence  was  disqualified  from  pur- 
chasing. {Judson  v.  Gibbon^  6  Wend.,  229 ;  Wecuoer  v.  Mar- 
vinj  14  Barb.,  876 ;  Van  Horn  v.  Fonda^  5  John.,  Ch.,  888 ; 
Briggs  v.  Dams^  20  N.  Y.,  15.)  The  title  under  the  foreclosure 
was  void.  {Bequa  v.  SdmeSj  16  N.  Y.,  198 ;  26  N.  Y.,  888.) 
The  deed  from  Mitchell  inured  to  benefit  of  estate.  (  Van 
Mom  V.  Fonda^  6  Johns.,  Ch.,  888 ;  Torry  v.  Bamk  of 
OrUcms^  9  Paige,  649 ;  Iddinga  v.  Brem^  4  Sandf.  Ch.,  228.) 
A  party  not  required  to  elect  until  all  the  facts  are  known. 
(2  Story  Eq.  J.,  §  1097,  1098 ;  D&mistoym  v.  HuHbeU,  10 
Bos.,  166.)  The  same  rule  applies  to  ratification  and  waiver. 
{Hayes  v.  Stone,  7  Hill,  182 ;  Semaur  v.  Wyokoff,  10  K  Y., 
218 ;  Niaoon  v.  Pcdmer,  8  id.,  898  ;  2  Greenleaf,  Ev.,  §  66 ; 
Omnberla/nd  Co.  v.  Sharmcm,  80  Barb.,  675 ;  Medrand  v. 
Oirod,  4  How.  IT.  S.,  660.)  The  statute  of  limitations  not 
applicable.  ( Tdler  v.  EcJcers,  4  How.  IT.  S.,  289 ;  Edwa/rd% 
V.  Biahopj  4  Comst.,  61 ;  Clapp  v.  BromagJvam,  9  Cow.,  555.) 
There  was  no  adverse  possession.  {Bradstreet  v.  Clark,  12 
Wend.,  602 ;  Livingston  v.  Peru  Iron  Co.,  9  Wendell,  512 ; 
Oraryy.  Goodman,  22  N.  Y.,  170;  Httmbert  v.  Trinity 
Church,  24  Wend.,  586 ;  Orary  v.  Goodman,  22  N.  Y.,  170 ; 
Jackson  v.  Dennison,  4  Wend.,  558 ;  Cook  ▼.  Travis,  20  N. 
Y.,  400 ;  Calkins  v.  IsbeU,  20  id.,  147 :  Begrua  v.  Holmes,  26 
N.  Y.,  888 ;  Bevoe  v.  Fanning,  2  Johns.  Ch,,  262 ;  Van 
Horn  V.  Fonda,  6  id.,  416  op. ;  Prescott  v.  Neevers,  4  Mason, 
334;  Angell  on  Limitations,  §418;  Baker  v:  WhUvng,  8 
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Sumner^  476.)  Mitchell's  deed  wa6  taken  Bubject  to  the  trust 
{Smith  V.  Bowen^  85  N.  T.,  83 ;  Johnson  v.  Batedory^  11 
Johns.,  R,  97  of  op. ;  Fisher  v.  ^igW*,  10  id.,  606  of  op. ; 
Wormley  v.  Warmleyj  8  Wheaton,  421 ;  AlUn  y<  i>6  Fitt, 
3  Oomst.,  276.) 

J.  W.  TamphinSj  for  respondent.  That  partition  can- 
not be  maintained.  (Van  Bandford's  Equity  Pleading,  805 ; 
2  Barb.  Gh'y,  408 ;  5  Denio,  885 ;  Ist  Edition  Crary's  Special 
Proceedings,  817,  319 ;  11th  N.  T.  Legal  Observer,  Strykerv. 
Lynch^  116}  2  Eev.  Stat.,  5th  ed.,  p.  80,  §167;  17ih 
Abbott's  Practice  Beports,  452 ;  84  Barl:^  56.)  Plaintiff's 
claim  of  ignorance  does  not  excuse  delay  in  bringing  action. 
(5  Barnwell  &  Oress,  149 ;  20  Wend.^  587 ;  20  John.,  38 ; 
5  Wend.,  17,  80,  202 ;  24  Wend.,  687 ;  9  John,  174 ;  10 
John.,  366 ;  18  John.^  118 ;  18  John.,  40,  865 ;  9  Wend., 
511.)  A  conyeyance  by  a  trustee  sufficient  foundation  for  an 
adverse  possession.  (6  Oowen,  101 ;  8  CoWen,  229 )  12 
Wend.,  602,  675 }  Bradstred  v.  Olarh.)  The  question  of 
good  faith  is  immaterial.  (24  Wend.,  687,  603 ;  Ev/mber  v. 
TrimUy  Ohurch^  26  Barb.,  888,  402 ;  Band.  Oh.,  633,  788.) 
The  action  is  barred.  {Bailey  y.  Jaokean^  16  John^,  210 ;  10 
Wend.,  868.) 

Bapallo,  J.  To  maintain  an  action  fol*  the  partition  of  Itads, 
the  plaintiff  must,  at  the  time  of  the  commencement  of  the 
action,  haye  an  actual  or  constructive  possesftian,  in  common 
with  the  defendants,  of  the  land  A)Ught  to  be  partitioned. 
Where  the  premises  are  held  adversely,  the  party  out  of  posses^ 
sion  cannot  try  the  question  of  his  title  in  this  form  of  action. 
A  subsisting  adverse  possession,  ic»  an  absolute  bar  to  the 
action.  It  is  intended  for  the  partition  of  lands  ill  the  possei^ 
sion  of  part  owners,  and  not  for  the  fecovery  of  the 
possession  of  premises  held  adveifiely. 

This  was  the  rule  of  the  common-law.  If  one  coparcenei' 
disseised  another,  during  the  disseirin^  a  writ  of  partition 
wofiid  not  lie  between  them ;  and  the  reason  was,  that  they 
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did  not  hold  together  and  tindiyided.  (Co.  latt.,  167,  6 ;  16 
Yiner.,  82ft,  partition  1.) 

Thongh  adverse  possesfiion  aiid  diflseizm  may  not  be  in  all 
particnlars  identical,  their  effect  is  the  same  for  the  purpose 
of  terminating  a  possession  in  common. 

The  EOTised  Laws  of  1818, 1  R.  L.,  50Y,  authorized  pro- 
ceedings for  a  partition  where  lands  were  held  in  joint  tenancy, 
tenancy  in  eonmion,  or  coparcenery. 

Under  that  act  it  was  decided  by  the  Comt  of  Errors  in 
Olapp  V.  JBromoffham  (9  Cow.,  530),  decided  in  1827,  that  an 
adverse  possession  for  twenty  years  was  a  bar  to  proceedings 
for  partition ;  but  the  chancellor,  in  delivering  the  opinion  of 
the  oonrt,  intimated  very  clearly,  that  an  adverse  possession 
for  a  shorter  period,  would  have  the  same  effect  upon  the  suit 
of  a  party  who  was  out  of  x>06se8sion.  He  declined,  however, 
to  decide  that  point ;  and  I  do  not  find  that  it  has  been 
expressly  passed  upon  by  this  court. 

In  the  Bevised  Statutes  the  provision  of  the  revised  laws 
relating  to  partition  was  made  more  explicit.  By  2  B.  .8.,  p. 
317,  §  1,  the  right  to  institute  proceedings  by  petition  is 
limited  to  caseS}  where  several  persons  **  shall  hold  and  be  in 
the  possession  of  lands  as  joint  tenants  or  tenants  in  common ; 
and  by  section  79  of  the  same  titie  (page  329),  it  is  provided, 
that  tiie  Oourt  of  Chancexy  shall  have  the  same  power  upon 
petition  or  bill  filed  in  that  court,  to  decree  partitions  and 
sales  of  lands,  etc.,  as  is  given  to  the  common-law  courts  in 
like  cases.  From  the  reviser's  notes  to  section  1,  and  to  sec- 
tions 16,  17,  18,  19  of  the  same  titie,  it  appears  that  the 
section  originally  proposed,  required  that  the  petitioner  at 
complainant  shotild  be  in  the  ^^adtual''  possession.  They 
express  the  belief  that  the  policy  of  the  act  will  be  promoted, 
by  requiring  that  the  petitioner  shall  be  actually  in  posses- 
sion of  some  part  of  the  preniises,  and  seem  to  regard  the 
ciise  of  Olapp  v.  jBromaoAafn  as  declaring  such  to  be  the  exist- 
ing law. 

The  word  '^  actual ''  was  left  out  of  the  provision  as  adopted, 
but  poBsession,  actual  or  constructive  of  the  moving  party  is 
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still  required;  and  by  section  16  it  is  a  good  plea,  that  the 
petitioners  are  not  in  possession  of  the  premises  or  any  part 
of  them,  or  that  the  defendants  did  not  hold  the  premises 
together  with  the  petitioners,  at  the  time  of  the  commence- 
ment of  the  proceedings. 

Possession  usually  follows  the  legal  title  when  no  adverse 
possession  is  shown,  and  consequently,  when  the  lands  are 
unoccupied,  the  possession  will  be  deemed  to  be  in  those 
having  the  title  {BroymeU  v.  BrowneU^  19  Wend.,  869; 
Beebee  v.  Oriffingy  14  N.  Y.,  236) ;  and  when  one  of  several 
tenants  in  common  is  in  possession,  his  possession  will,  in  the 
absence  of  any  act  of  ouster  on  his  part,  inure  to  the  benefit 
of  all. 

But  even  the  possession  of  one  of  the  tenants  in  common, 
may  become  adverse  by  acts  on  his  part  amounting  to  an 
exclusion  of  his  co-tenants ;  and,  if  he  convey  the  whole  of 
the  premises  to  a  third  party,  and  the  purchaser  takes  actual 
possession,  claiming  the  whole,  it  is  certain  that  the  possession 
of  such  purchaser  is  adverse,  and  is  not  the  possession  of  the 
former  co-tenants  of  his  grantor.  (9  Cow.,  562.)  The  moment 
such  adverse  possession  commences,  the  holding  in  common  is 
terminated,  and  until  the  excluded  parties  regain  their  pos- 
session by  the  appropriate  action,  I  do  not  see  how  they  can 
bring  themselves  within  the  provision  of  the  statute  or  the 
rule  of  the  common-law.  It  would  be  utterly  incongruous  to 
hold,  that  where  ejectment  would  lie,  the  plaintiff  has 
possession  which  would  entitle  him  to  bring  partition.  The 
duration  of  an  adverse  possession  is  material,  upon  the  trial 
of  the  question  of  title  in  an  action  to  recover  possession ;  but 
it  cannot  be  material  in  determining  where  the  possession  was 
at  the  time  of  the  commencement  of  the  action.  These  views 
are  maintained  in  the  cases  M  Jenhma  y.  Vcm  School  (3 
Paige,  242) ;  Burhans  v.  Bwrhans  (2  Barb.  Ch.,  398) ;  and 
MaUhewaon  y.  JoJmaon  (Hoff.,  560),  as  well  as  by  the  reason- 
ing of  the  chancellor  in  the  case  of  ClappY.  Brumagham^ 
before  referred  to. 
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In  the  case  at  bar,  the  rcBpondent  by  her  answer,  sets  up 
title  in  her  fadier,  Benjamin  Florence,  to  the  whole  of  the 
premises  in  oontroversy,  a  conyejanoe  of  the  whole  of  the 
premises  from  him  to  her  and  her  sister  Mary  Ann,  subject  to 
his  possession  during  his  life,  and  a  conveyance  from  Mary 
Ann  of  her  share,  and  avers,  that  by  means  of  such  convey- 
ances, she  (the  respondent)  became,  and  ever  since  has  been,  and 
is,  the  sole  owner  in  fee  of  the  premises  sought  to  be  partitioned, 
and  denies  that  any  of  the  parties  to  this  action,  except  said 
respondent,  have,  or  own,  or  are  entitled  to,  the  lands  described 
in  the  pleadings,  and  now  owned  or  possessed  by  her,  or 
any  estate  or  interest  therein ;  and  she  denies  the  plaintiff's 
right  to  the  relief  asked  for.  These  averments  constitute  a 
sufficient  denial  of  a  holding  in  common,  and  without  regard 
to  the  questions  raised  as  to  the  title  and  possession  of  Benja- 
min Florence,  they  ccmstitute,  if  sustained  by  proofi,  an 
insuperable  bar  to  this  action. 

The  conveyances  were  duly  proved,  and  are  found  by  the 
referee.  The  respondent  testified  on  the  trial,  that  she  and 
her  sister  Mary  Ann  had  possessed  the  farm,  and  claimed  to 
own  it,  from  the  time  of  her  Other's  death,  which  happened 
in  September,  1866,  until  Mary  Ann  deeded  to  her,  September, 
1866,  and  that  she  had  lived  there  ever  since.  The  referee 
finds,  that  the  defendant  Euphemia  and  her  grantor  have  been 
in  possession  of  the  property  since  the  year  1828,  claiming  to 
be  the  owners  in  fee  under  the  deed  fi^m  !Minott  Mitchell  and 
wife  to  Benjamin  Florence ;  and  he  also  sets  forth  in  his  find- 
ings the  conveyance  from  Benjamin  Florence,  and  from  Mary 
Ann  Florence  to  Euphemia. 

It  is  not  necessary  to  examine  the  correctness  of  the  deci- 
sions of  the  referee,  in  r^ard  to  the  possession  and  title  of 
Benjamin  Florence.  A  subsisting  adverse  possession  by 
Euphemia,  at  the  time  of  the  commencement  of  the  action 
is  clearly  established ;  and  though  of  comparatively  short  dura- 
tion, it  is  sufficient  to  bar  this  action,  and  sustain  the  referee's 
condusion  dismissing  the  complaint.  This  result  could  not 
be  varied  by  any  disposition,  which  might  be  made  of  the 
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other  qaestioDB  raised  in  the  case ;  and  the  judgment  should, 
theJrefore,  be  affirmed  with  costs. 

All  concur  but  Chxtboh,  Gh.  J.^  not  voting 

Judgment  affirmed. 
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LsYTis  SmrDSBLiK  et  al.,  Bespondents,  t)»  Hmnn'  BBADSxtusferr 

et  al.)  Appellants. 

The  proprietors  of  a  mercan^e  agency  engaged  in  collecting  and  publish- 
ing for  circnlatioii  among  all  its  patrons,  information  ad  to  the  standing 
hAd  fitiandal  credit  of  merchtmte  and  trader^  are  liable  for  a  false  report 
thus  disseminatedi  inJnriouB  to  the  credit  of  the  sabjeot  of  it,  althou^ 
made  in  good  fidth  and  upon  information  deemed  reliable. 

Such  a  communication  id  privileged,  onlj  when  it  is  confined  to  those 
liaving  an  int^est  in  the  iliibrmation. 

The  &ct  that  the  libelous  communication  was  in  cipher^  underMood  by 
the  sabseriberq^nlj^^  does  not  affect  ^e  liability. 

(Decided  September  7th,  1871.) 

Appeal  ftorn  judgment  of  die  ht^  Oen^ral  Term  of  the 
seventh  judicial  district,  entered  Upon  order  denying  motion 
fot  tiew  trial,  and  directing  judgment  on  verdict  in  favor  of 
plaintiffi. 

The  plaintiffs  welie  merchants,  doing  businesd  in  the  citj  of 
Hochester.  The  defendants  W^r^  ^e  proprietors  of  a  mer- 
cantile ilgency.  They  published  A  S6mi-atiliual  Volume,  con- 
taining the  names  of  persons  and  firms  doing  business  in 
various  parts  of  the  United  States  ftnd  Oauadas,  and  informal 
tioh  in  reference  to  their  financial  O^edit.  They  also  published 
what  they  called  a  weekly  sheet  of  eofrections,  which  was  sent 
to  their  subscribers  ill  the  city  of  New  York*  by  private  mes- 
senger, and  in  the  eonnta'y  by  maO.  About  ten  thousand 
copies  of  their  semi-annual  voltime,  atid  between  three  and 
four  thousand  copies  of  theik*  Weekly  sheet  ktB  sO  distributed. 

In  this  weekly  sheet,  under  the  date  of  January  31st,  1868, 
they  published  that  the  plaintiffs  had  f&iled.    This  was  con- 
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feseedly  fiilse.  The  plaintiffi  called  upon  the  defendants,  for 
the  names  of  the  parties  furnishing  the  information,  whi<di 
they  refused  to  give,  but  pnblidied  the  nert  week  a 
retraction  of  the  report  complained  of. 

The  jury  foand  a  verdict  for  plaintiff  &r  $400.  Oase  and 
eKeeptions  ordered  to  be  heard  f^t«  first  inatanoe  at  General 
Term. 

Ddawm  F.  Olwtkj  for  appellants.  That,  li  the  com- 
munication was  privileged,  the  aoticm  is  not  maintainable 
without  proof  of  express  malice.  {Harrii  v.  T^ompwmj  24 
Eng.  L.  <fe  £.,  870 ;  Fatolei  v.  Boweu,  80  K.  Y,,  20.)  The 
oommunication  was  privileged.  (Our.,  per  Gajcpb]bex,  9  Oh. 
L.,  in  J3arri«?n  V.  JSwA,  5  Ell.  &  Bl.  Q, B.,  848 ;  ranWyck 
▼.  AspimoaUy  17  !N'.  Y.,  198 ;  Bbldxh,  J.,  in  Zatm  dk  Berriok 
▼.  Chapma»j  16  id.,  869 ;  Pjjupb,  B.,  in  Tooffood  v.  Spyrimg^ 
1  Oromp.,  Meea.  &  Base.,  198 ;  OoUkUM,  r«  Fm8^  S  Oiur,  & 
P.,  252;  B.  0.,  6B.d^O.,154;  Oettmg$N. Fou,^O^r.&V.y 
160 ;  Fleming  v.  JTauOan,  1 H.  L.  0.,  879 ;  Fowlea  v.  Bowen^ 
80  K  Y.,  20;  note  to  Wyatt  v.  Chre,  Holt's  N.  P,,  299; 
Townsaid  on  Blander  and  label,  §  289 ;  BiQmgs  ▼•  Jiwaell 
db  WaUrij  Boston  Law  Exporter,  vol,  8,  N.  S.,  669 ;  OrmAy 
V.  Daugkm^  87  K  Y.,  477,  overruled,  Taylor  t.  Churchy  8 
id.,  452.)  A  person,  believing  himself  poflBessed  of  knowledge, 
which  if  true,  doe»  or  may  affect  the  rights  and  interests  of 
another,  may  communicate  it  to  that  other.  (Townsend  on 
Libel  and  Slander,  §  241 ;  2  Gre^.  Ev.,  §  421.)  Liberty  of 
publication  is  permitted  to  the  extent  of  the  e^dgenciee  of 
society  and  busineas.  {Par$<ms  ▼.  Surgeyj  4  Foster  &  Fin., 
248,  and  note ;  Toogood  v.  Spyringy  1  Oromp.,  H.  &  Bosc., 
181 ;  TayUyr  v.  E<mhm8y  16  AdoL  &  Ellis^  N.  S.,  Q.  B.  E., 
808 ;  LowUh  v.  Angla-JBgyptUm  Octtofk  and  Oil  Oo.,  Law 
Bep.,  4  Q.  B.,  262 ;  Fleming  v.  JVeiptmy  1  Houae  Loirds  Oas., 
879;  Ooisett  v.  GHhrty  6  Qray,  94.) 

W.  F.   Oogiwelly  for  respondents.    The  communication 
was  not  privileged.    {Taylor  v.  Chv/rohy  8  N.  Y.,  452.) 
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Allen,  J.  The  only  question  presented  by  the  appeal,  has 
respect  to  the  character  and  occasion  of  the  publication  of  the 
alleged  libel,  and  is,  whether  the  circumstances  and  occasion 
of  the  publication  were  such  as  to  absolve  the  defendants  from 
liability,  in  the  absence  of  proof  of  express  malice ;  that  is, 
whether  it  is  within  the  protection  of  privileged  communi- 
cations. 

We  might  properly  decide  this  question  upon  the  authority 
of  Taylor  v.  Chv/rch  (4  Seld.,  452),  in  which  this  precise  que&- 
tion  was  determined  by  a  unanimous  court,  seven  judges 
taking  part  in  the  decision,  the  other  judge  refraining  from 
expressing  an  opinion,  for  the  reason  that  he  was  not  present 
at  the  argument. 

The  point  was  made  upon  the  trial  of  the  action, 
and  presented  by  counsel  upon  the  appeal  in  this  court, 
and  was  material  to  be  decided  for  the  guidance  of  the 
court  below,  upon  a  re-trial  which  this  court  ordered,  inas- 
much as,  if  the  publication  was  privileged,  it  would  probably 
be  fatal  to  the  plaintiff's  cause  of  action ;  and  the  court,  by  a 
deliberate  and  formal  resolve,  adjudged  that  the  alleged  libel 
was  not  a  privileged  communication.  The  circumstances 
under  which  this  judgment  was  given,  as  well  as  the  method 
adopted  by  the  judges  in  determining  this  precise  question  by 
a  formal  declaration,  entitle  the  decision  to  peculiar  weight  as 
an  authority.  That  case  cannot  be  distinguished  from  this  in 
any  circumstance  £a.vorable  to  the  defendant. 

The  decision,  as  abstracted  by  the  reporter,  was  that  ^^  one 
who  undertakes,  for  an  association  of  merchants  in  New  York, 
to  ascertain  the  pecuniary  standing  of  merchants  and  traders 
residing  in  other  places,  who  are  customers  of  some  of  the 
members  of  the  association,  and  who  furnishes  reports  to  all 
the  members  of  the  association,  irrespective  of  the  question, 
whether  they  have  an  interest  in  the  question  of  the  standing 
of  such  merchants  and  traders,  is  liable  for  any  false  report 
made  by  him  prejudicial  to  the  credit  of  the  subject  of  it, 
although  made  honestly,  and  from  information  upon  which  he 
relied.'' 
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In  the  caser  before  us,  the  defendants  were  in  no  sense  the 
agents  of  an  association  of  merchants,  or  of  their  patrons. 
Of  their  own  volition,  and  for  their  own  profit,  they  esta- 
blished a  borean  for  collecting  and  disseminating  information 
as  to  the  character,  credit,  and  pecuniary  responsibity  of  mer- 
chants and  traders  thronghont  the  United  States.  The  business 
is  in  the  nature  of  an  intelligence  ofSce ;  and  it  is  not  intended 
by  this  to  intimate,  that  it  is  not  an  entirely  lawful  and  repu- 
table business;  or  that  it  is  not  of  general  utility,  or  perhaps, 
a  necessity  to  the  commerce  and  business  of  the  country.  All 
may  be  conceded  that  is  claimed  for  it  by  its  friends ;  but  in 
its  conduct  and  management  it  must  be  subjected  to  the  ordi- 
nary rules  of  law,  and  its  proprietors  and  managers  held  to 
the  liability  which  the  law  attaches  to  like  acts  by  others. 
The  information  acquired  by  them  was  their  own,  and  was 
communicated  to  others,  or  made  public  in  such  form  and 
upon  such  terms  as  the  defendants  dictated. 

In  the  established  course  of  their  business,  they  communi- 
cated with  their  patrons  by  means  of  semi-annual  publications, 
with  weekly  corrections  printed  and  furnished  to  each.  The 
number  of  copies  of  each  publication  being  about  10,000, 
distributed  to  every  part  of  the  country  among  merchants, 
bankers,  and  traders. 

The  alleged  libel  was  published  in  one  of  the  weekly  cor- 
rections of  the  r^ular  semi-annual  publicationJs,  and  was  thus 
extensively  circulated.  Its  distribution  was  general  among 
all  the  subscribers  to  the  defendants'  publication,  irrespective 
of  their  interest  in  the  question  of  the  plaintiffs  credit  and 
standing. 

Whether  a  libel  or  slander  is  within  the  protection  accorded 
to  privileged  communications,  depends  upon  the  occasion  of 
the  publication  or  utterance,  as  well  as  the  character  of  the 
communication.  The  party  must  have  a  just  occasion  for 
speaking  or  publishing  the  defamatory  matter.  A  commu- 
nication is  privileged  within  the  rule  when  made  in  good 
&ith,  in  answer  to  one  having  an  interest  in  the  information 
sought ;  and  it  will  be  privileged  if  volunteered  when  the 
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party  to  whom  the  communicflrtion  is  miide  has  an  interest  iu 
it,  and  the  party  by  whom  it  is  made,  stands  in  such  relation 
to  him  as  to  make  it  a  reasonable  duty,  or  ^  least  proper 
that  he  should  give  the  information.  {To^  v,  SawkvnSy  8 
0.  &  P.,  88;  Ooi^cayne  v.  Hodgkis^on^  6  0,  &  P., 
543;  WasKbuim  v.  Cook^  8  Den.,  110,  per  Ssldbst,  J.: 
LBfuoia  v.  Chapman^  16  N.  Y.,  369.)  It  i»  not  necessary 
to  go  feuther  in  this  case ;  and  it  may  be  assumed  that  if  any 
one  having  an  interest  in  knowing  the  credit  and  standing  of 
the  plaintiffis,  or  whom  the  defendants  supposed  and  believed 
had  such  interest,  had  made  the  inquiry  of  the  defendants, 
and  the  statement  in  the  alleged  libel  had  been  made  in 
answer  to  the  inquiry  in  good  faith ;  ^nd  upon  information 
upon  which  the  defendants  relied,  it  would  have  been  privi- 
leged. This  was  the  case  of  Ormsby  Vt  DofkikgUw  (87  N.  Y., 
477.)  The  business  of  the  defendant  in  that  action  was  of 
a  similar  character  to  that  of  the  present  defendaPta ;  and 
the  statement  complained  of  was  made  orally,  to  one  interested 
in  the  information,  upon  personal  appUoation  at  the  office  of 
the  defendant,  who  refosed  to  mt&e  a  written  atateiaedt. 

There  was  no  odier  publication,  and  it  waa  held,  that  the 
occasion  juatified  the  defendant  in  giving  such  information  as 
he  possessed  to  the  applicant.  Taylor  v.  CJmrch  W9a  referred 
to  as  authority  for  the  rule,  and  so  &r  &oni  being  pveiruled 
OP  questioned,  was  affirmed.  The  decision  in  Ta>ylor  v.  Chwch 
was  placed  upon  the  ground,  that  the  alleiged  libel  wa^  printed 
by  the  procHrement  of  the  defendant,  and  diataributed  by  him 
to  persons  having  no  speeial  interest  in  being  infons^  of  the 
condition  of  the  plaintiffs'  firm. 

In  the  case  at  bar,  it  is  not  pretended  that  but  few,  if  any, 
of  the  persons,  to  whom  the  10,000  copies  of  the  libelous 
publication  were  transmitted,  had  any  interest  in  the  character 
or  pecuniary  responsibility  of  the  plaiutiffs ;  and  to  those  who 
lutd  no  such  interest,  diere  was  no  just  occasion  or  propriety 
in  communicatiag  the  information.  The  defendants,  in  mak- 
ing  the  communication,  assumed  the  legal  ieqKm»bility  which 
rests  upon  all  who,  without  cause,  publish  defamatory  matter 
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of  others^  that  is,  of  proYing  the  truth  of  the  publication,  or 
responding  in  damages  to  the  injured  party. 

The  communication  of  the  libel,  to  those  not  interested  in 
the  information,  was  officious  and  unauthorized,  and  therefore, 
not  protected,  although  made  in  the  belief  of  its  truth,  if  it 
were,  in  point  of  feet  faisA.  When  a  communication  is  made 
in  the  discharge  of  some  public  or  private  duty,  the  occasion 
preveuts  the  inference  of  malice  whiqh  the  law  drawB  &om 
unaotborized  commimications,  and  affords  a  qualified  defence, 
depending  on  the  absence  of  malice.  (Toogood  v.  Spyrmg^ 
1  C,  M.  &  E.,  181 ;  FoTjples  v.  Bowen,  30  N.  T.,  20.)  There 
has  been  no  diversity  in  the  utterances  of  judges  apd  courts 
upon  the  subject,  but  aU  hare  spoken  one  languaga  (See 
5  Blatch.  C.  C,  498.) 

In  those  cases  in  which  the  pubb'cation  has  been  held  privi- 
leged, the  courts  have  held  that  thece  was  a  reasonable  occasion 
or  exigency,  which  for  the  oonunon  convenience  and  wdfare 
of  society,  fisdrly  warranted  the  communication  as  made.  But 
neither  the  wdfiuTO  nor  convenience  of  society  will  be  pro- 
moted, by  bringing  a  publicaidon  of  matters,  fidae  in  &ot, 
injuriously  affecting  the  credit  and  standing  of  merchants  and 
traders,  broadcast  through  the  land,  williin  the  protection  of 
privileged  communications.  The  principle  of  Taylor  v.  Church 
is  reeogni^sed inall  the  cases.  {HarrU  v.  Thompa(m^  18  0.  B., 
388 ;  Van  Wych  v.  Atipimoallj  17  N.  Y.,  190 ;  Barrisan  v. 
Bushy  5  R  &  B.,  844:;  GddOem  v.  Foas^  6  B.  &  C,  128; 
Qettia^  v.  Ffm^  3  0.  <fe  P.,  160.)  The  fkct  that  the  libelous 
statement  was  in  dpher  is  not  material  It  was  in  language 
understood  by  the  numerous  patrons  of  the  defeudants  and  all 
the  subscribers  to  the  publications.  They  had  the  key  to  the 
cipher,  and  the  publication  was  equally  significant  and  inju- 
rious as  if  made  in  the  distinct  terms,  in  the  very  words, 
indicated  by  tbid  numeral  figures  used. 

The  judgment  ehould  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Dennis  MoCabthy  et  al.,  Respondents,  v.  The  City  of  Syba- 

cusE,  Appellant. 

Wlien  the  duty  is  bnposed  by  law  apon  a  public  officer  or  municipal  cor- 
poration, of  keeping  a  structure  in  repair,  it  involves  the  exercise  of  a 
reasonable  d^ee  of  watchftdness,  in  ascertaining  the  condition  of  such 
structure  from  time  to  time ;  and  where  this  is  omitted,  such  officer  or 
corporation  is  liable  for  damages,  resulting  ftom  a  dilapidation  of  the 
structure,  which  is  an  ordinary  result  of  its  use,  and  which  would  have 
been  disclosed  by  an  examination. 

No  notice  of  the  defect  is  necessaiy  in  such  a  case  to  fix  the  liability. 

The  owner  of  the  land  over  which  a  street  or  highway  passes,  has  a  right 

.  to  excavate  the  soil  under  the  surfifice,  and  to  use  the  space,  so  long  as  he 
does  not  interfere  with  the  public  right  of  way. 

(Argued  April  19tii,  1871 ;  decided  September  15Ui,  1871.) 

Appeal  from  judgment  of  the  late  Oeneral  Term  of  the 
fifth  judicial  district,  affirming  a  judgment  entered  in  Onon- 
daga  connty  upon  the  report  of  a  referee  in  &yor  of  plaintiff. 

The  plaintiffs  occupied  a  store  at  the  comer  of  Salina  and 
Fayette  streets,  in  the  dty  of  Syracuse.  The  basement  room 
which  extended  out  under  the  sidewalks  was  used  for  the 
storage  and  sale  of  carpets. 

Prior  to  the  year  1864  the  common  council  of  the  city  of 
Syracuse  caused  a  sewer  to  be  constructed  in  Fayette  street 
Into  this  main  sewer  ran  branch  sewers. 

On  the  13th  day  of  August,  1864,  there  occurred  at  Syra- 
cuse a  very  heavy  fall  of  rain,  and  the  branch  sewer  running 
from  the  north-east  comer  of  Salina  and  Fayette  streets, 
became  unable  to  receive  and  carry  off  the  water  which  ran 
into  it,  and  in  consequence,  the  water  set  back  and  flooded 
those  streets  at  that  point,  and  ran  under  and  forced  up  the 
floor  of  the  basement  room  of  the  plaintiff,  and  carrying  witb 
it  mud,  gravel,  and  street  fllth ;  wet  and  soiled  a  portion  of 
the  carpets  stored  in  such  room,  and  injured  and  damaged 
the  same  to  the  amount  of  $1,402. 

This  branch  sewer  had  become  obstructed  by  the  falling 
down*  of  a  portion  of  bricks,  of  which  the  inlet  to  it  was  con- 
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stracted,  and  the  accumnlation  thereon  of  mnd  and  street 
filth  thns  almost  entirely  closing  the  inlet. 

None  of  the  ofScers  of  the  city  of  Syracuse  had  notice  on 
the  13th  day  of  August,  1864,  or  before  that  time  of  the 
obstruction ;  but  the  same  might  have  been  discovered  on 
inspection. 

By  the  charter  of  the  city  of  Syracuse,  it  was  made  the 
duty  of  the  mayor  and  common  council  of  said  city,  and 
they  had  the  power  to  make,  open,  regulate,  repair,  and 
improve  sewers  in  said  city ;  and  during  the  year  1864  they 
appointed  and  employed  a  competent  street  superintendent 
and  competent  deputies  under  him,  to  take  care  of  the  streets 
and  sewers  of  said  city  and  keep  them  in  repair. 

D,  Prattj  for  appellant.  That  defendant  was  not  liable  for 
failure  to  construct  a  sewer  of  sufficient  capacity.  {MiUs  v. 
Mayor  of  Broohl/yny  82  N.  Y.,  489 ;  Wilson  v.  Mayor  of 
N,  Y.y  1  Denio,  595.)  Defendant  not  liable  without  notice, 
actual  or  constructive.  (Shearman  &  Bedfield  on  Negligence, 
§  147 ;  Sort  v.  Brooklyn^  36  Barb.,  226 ;  McOifdfy  v. 
New  Tark^  5  Duer,  674 ;  Mayor  v.  Sheffidd,  4  Wal.,  189 ; 
Oriffin.  v.  New  Tork^  9  N.  Y.,  456 ;  Hudson  v.  Same^  id., 
163.)  Plaintiffs'  excavation  of  the  street  was  a  wrongful  act, 
which  contributed  to  the  injury.  {Congreve  v.  Smithy  18 
N.  Y.,  79 ;  Same  v.  Morgan^  id.,  84 ;  Dygert  v.  ScTtenck^  28 
Wend.,  446.) 

George  N.  Kennedy ^  for  Respondents.  Defendant  was  liable 
for  the  defect  in  the  sewer.  {Barton  v.  City  of  Syraaaee^  37 
Barb.,  292 ;  S.  C,  86  N.  Y.,  64 ;  see,  also,  Dan)enp(yrt  v.  Ruoh- 
man  and  the  Oity  of  Neu)  York,  87  id.,  568.)  Plaintiffs  had 
a  right  to  use  the  area  under  the  sidewalk.  (  WHUams  v. 
Kenneyy  14  Barb.,  629 ;  Corteh/ou  v.  Vam,  Bnmtj  2  Johns., 
857 ;  Jackson  v.  ITatherwayj  15  id.,  447 ;  Tovm  of  Galen  v. 
S.  Plank  B.J  27  Barb.,  543.)  The  owner  may  make  any  use 
of  the  land  not  amounting  to  a  nuisance.  {People  v.  Ctm- 
nvngham  de  Harris^  1  Denio,  524.)    Notice  that  sewer  was 
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OTit  ojf  repair  not  peceesary.    {JSartm  ▼•  Syraou^^^  36  N.  Y., 
58 ;  Oriffm  v.  Mayar^  eto.j  9  id.,  465.) 

Bapallo,  J.  The  principle  appears  to  be  aettled  in  this 
Statei  that  where  a  duty  of  a  zniniBterial  character  is  iippofied 
bj  law  upon  a  public  ofScer  or  corporation,  a  negligent  omis- 
aion  to  perform  that  duty,  creates  a  liability  on  the  part  of 
s.ach  o£Scer  or  corporation,  for  the  daipages  which  individualB 
may  sustain  by  reason  of  such  omission,  and  that  such  liability 
may  be  enforced  in  a  dyil  action  by  the  parl^  injured.  {Ad^ 
V.  Brady y  4  Hill,  680 ;  Bobinsan  v.  Ci^<;^^2am,  34  N.  Y., 
389 ;  Evi8(m  y.  The  Mayw,  etc.^  9  id.,  169 ;  FuUon  Mre 
Ins.  Co.  V.  Bdldunfij  37  id.,  648 ;  Bover  v.  Bv(rkkoof^  Ot. 
Ap.  Com. ;  Bwrtan  v.  City  of  Syrcbcussy  36  N.  Y.,  54.) 

Tbe  charter  of  the  city  of  Syracuse  which  was  in  evidence 
on  the  trial  of  this  action,  contains  provisions  making  it  the 
duty  of  the  mayor  aAd  common  council  to  make,  open,  regu- 
late, repair  and  improve  sewers  in  said  city ;  and  it  is  found 
by  the  referee,  tl^at  at  the  time  of  the  ii\j.ury,  they  employed 
a  superintendent  and  deputies  to  take  care  of  the  stiieets  and 
sewers,  and  keep  them  in  repair. 

It  was  decided,  in  the  case  of  Bqigrtm,  v*  The  City  cf  Syra- 
cuse (36  £[.  Y.,  54),  tHat  if  the  city  entered  upon  the  per- 
formance of  this  duty,  negligence  in  its  perfonnance,  created 
a  liability  to  the  party  injured,  and  the  city  was  in  that  case, 
held  liable  for  damages  sustained  by  a  party  whose  properly 
was  injured  by  the  overflow  of  a  sewer,  caused  by  an  accumu- 
lation of  mud  and  filth. 

The  entire  omission  to  construct  a  sewer,  or  the  failure  to 
make  it  of  su£Scient  size,  has  been  held  not  to  qceate  a  lia- 
bili^  on  tlie  part  of  ^e  city,  for  the  reason  that  the  duty  of 
determining  where  sewers  shall  be  located  and  their  dimen- 
sions is,  in  its  mature,  judicial.  (MiUs  v.  The  City  qf 
Brool^byvy^  82  K  Y.  B.,  489.)  But  where  ^  sewer  has  been 
determined  upon  and  is  ocmstrueted,  all  the  authoiitiea  agree, 
that  the  duties  of  opnatructing  it  properly  and  keeping  it  in 
good  condition  and  repair  are  ministerial ;  and  that  negli- 
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gence  in  the  performanee  of  those  dnties,  will  render  the  city 
liable  for  damages  resiilting  therefrom.  (33  N.  Y.,  489 ;  1 
Denio,  696 ;  86  N.  Y.,  54.) 

The  referee  has  found  as  &ctB,  that  the  plaintiffi'  premises 
were  flooded  and  his  goods  damaged,  in  conseqaence  of  the 
inability  of  the  sewer  in  question,  to  carry  off  the  water  which 
fell  in  the  street  daring  a  heavy  rain,  and  that  this  inabilitj^ 
of  the  sewer,  resulted  from  its  having  become  obstrncted  by 
the  Iklling  down  of  a  portion  of  the  briclts  of  which  the  inlet 
was  constmeted,  and  the  aocomnlation  upon  sn<di  fal}en  bricks 
of  mud  and  street  filth,  almost  entirely  dosing  the  inlet ;  and 
that  the  defendant  was  gnilty  of  a  neglect  of  dniy  in  permit- 
ting the  sewer  to  become  obstructed  and  out  of  repair ;  and 
that  by  reason  of  such  negligeni^e  the  plaintiffs  sustained  the 
diamages  for  il^hich  judgment  was  rendered. 

This  finding  of  a  neglect  of  duty  on  the  part  of  the  city 
offidals  is  essential  to  die  plamtift'  case.  Although  the  duty 
under  a  city  charter  of  keeping  sewers  and  other  construc- 
tions in  repair,  may  in  one  sense,  be  regarded  as  founded  upon 
a  eontnuit  inaplied  from  the  acceptance  of  the  benefits  of  the 
charter,  to  p^orm  the  duties  imposed  by  the  same  instrument, 
yet  the  obligation  has  not,  in  any  of  the  cases,  been  extended 
beyond  that  of  exercising  due  diligence.  !Ko  case  has  gone 
so  &r  as  to  hold,  that  there  is  an  absolute  tindertaking  or 
guaranty  on  the  part  of  the  corporation,  that  these  construc- 
tions shall  at  all  times  and  under  all  drcumstanee  be  in  proper 
condition,  or  to  hold  the  city  responsible  without  some  wrong* 
ful  act  or  negligent  omission  on  its  part.  The  appellant 
contenddj  thftt  the  uncontroverted  facts  establish,  that  in  this 
case  there  was  no  such  negligence,  and  they  rely  mainly  upon 
the  ISiot  found  by  the  referee,  that  none  of  the  officials  of  the 
city  had  noticie  that  the  Sewer  was  obstructed  or  out  of  repair. 

The  mere  absence  of  this  notice  does  not  necessarily  absolve 
the  city  from  the  charge  of  negligence.  Its  duty  to  keep  its 
sewers  in  repair,  is  not  performed,  by  waiting  to  be  notified  by 
citizens  that  they  are  out  of  repair,  and  repairing  them  only 
when  the  attention  of  the  officials  is  called  to  the  damage 
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thej  have  occasioned  by  having  become  dilapidated  or 
obstructed ;  but  it  involves  the  exercise  of  a  reasonable 
degree  of  watchfulness  in  ascertaining  their  condition,  from 
time  to  time,  and  preventing  them  from  becoming  dilapidated 
or  obstructed.  Where  the  obstruction  or  dilapidation  is  an 
ordinaiy  result  of  the  use  of  the  sewer,  which  ought  to  be 
anticipated  and  could  be  guarded  against  bj  occasional  exami- 
nation and  cleansing,  the  omission  to  make  such  examinations 
and  to  keep  the  sewers  clear,  is  a  neglect  of  duty  which  ren- 
ders the  city  liable.  {Barton  v.  The  Oity  of  Syracuae^  87 
Barbour,  292 ;  affirmed  36  N.  Y.,  54.) 

But  it  is  further  claimed  in  this  case  by  the  appellant,  that 
the  obstruction  was  caused  by  the  falling  in  of  the  bricks,  of 
which  the  inlet  was  built,  and  that  these  bricks  must  have 
fallen  in  during  the  extraordinarily  heavy  rain  which  resulted 
in  the  damage  in  question,  or  during  a  shower  which  occurred 
a  few  hours  previously  and  on  the  same  day. 

The  referee  has  not  found,  nor  does  the  evidence  disclose 
with  certainty  when  this  falling  in  occurred.  It  is  argued 
from  the  fact  that  during  the  first  shower  no  water  came  into 
the  plaintiffs'  premises,  that  the  sewer  was  then  in  good  order. 

But  that  is  not  a  necessary  sequence.  The  sewer  may  have 
been  then  partially  obstructed,  but  still  have  had  sufficient 
capacity  to  carry  off  the  water  which  fell  at  that  time,  or 
enough  of  it  to  protect  the  plaintifEs'  premises.  The  street 
had  been  flooded  in  previous  rains  without  injury  to  the  plain- 
tiffs. Neither  was  it  shown  that  this  falling  in  of  the  bricks 
was  not  caused  by  some  negligence  in  the  construction  of  the 
sewer.  K  the  appellants  had  shown,  that  the  sewer  was  con- 
structed in  a  workmanlike  manner,  and  that  care  had  been 
exercised  to  keep  it  in  proper  order,  and  that,  notwithstanding 
this  care,  it  had  caved  in,  then  their  want  pf  notice  of  the 
injury  in  season  to  repair  it  would  have  excused  them,  and 
this  court  would  be  justified  in  reversing  the  finding  of  negli- 
gence. 

But  nothing  was  shown  as  to  the  mode  of  construction  of 
the  sewer,  nor  was  it  proved  that  any  examination  of  it  had 
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ever  been  made  eince  it  was  built.  How  long  it  had  been 
faUing  into  the  condition  in  which  it  was  finally  found,  or 
from  what  cause  it  became  so  dilapidated,  are  left  to  conjec- 
ture. The  referee  has  found,  that  the  obstruction  might  have 
been  discovered  on  inspection,  and  that  the  city  was  negligent 
in  permitting  the  sewer  to  become  obstructed  and  out  of  repair ; 
and  although  it  may  be  that  the  evidence  would  have  justified 
a  different  conclusion,  we  do  not  think  the  case  sufiSciently 
dear  to  authorize  us,  to  reverse  the  finding  of  the  referee,  on 
the  ground  that  there  is  no  evidence  to  sustain  it. 

The  excavation  by  the  plaintiffs  of  the  area  under  the  side- 
walk was  not  unlawful ;  they  owned  to  the  center  of  the  street, 
subject  to  the  right  of  way  of  the  public  over  the  surface. 
For  any  interference  with  this  right  of  way,  the  plaintifib 
would  have  been  responsible.  But,  so  long  as  they  did  no 
injury  to  the  street,  they  were  at  liberty  to  use  the  space  under 
it,  as  they  might  any  other  part  of  their  property. 

They  were  not  bound  to  leave  the  earth  there,  as  a  protec- 
tion against  a  possible  overflow  of  the  sewer. 

The  question,  whether  the  damage  was  caused  by  the  stop- 
page of  the  sewer,  was  one  of  fact.  There  was  evidence  from 
which  that  inference  could  be  drawn ;  and  we  cannot  review 
the  conclusion  of  the  referee  in  that  respect. 

The  judgment  should  be  affirmed,  with  costs. 

Ghxtboh,  Ch.  J.,  Allen  and  Peckham,  J  J.,  concur ;  Q-bo- 
VEB  and  FoLGEB,  J  J.,  dissent ;  Andrews,  J.,  not  voting. 

Judgment  affirmed.   . 


200  HSDBUBY  V.  SWAK.  [Sept., 


Btateme&t  of  case. 


Pheqbb  W.  Mbdhubt,  Bespondent,  ^v.  Isaac  W.  Bwak, 

Appellant. 

The  word  "  may*'  in  section  177  of  the  Code  is  permissive,  not  mandatory ; 
and  the  right  to  set  up  new  matter  by  supplonental  pleading,  is  not 
absolute,  bat  is  within  the  dlscretidn  of  the  oonrt 
An  order  therelbre,  denying  such  rig^t  is  not  appealable  to  this  court 
Ijaches  in  making  an  application  for  leave  to  plead  a  discharge  in  bank- 
ruptcy, is  a  sufELdent  ground  for  denying  it. 

(Argued  September  5th,  1871 ;  decided  September  8th,  1871.) 

AppIbal  froia  order  of  the  Oenehtl  Term,  first  department, 
affirming  ordea*  of  Special  Term,  denying  defendant's  applica- 
tion for  leave  to  serve  a  snpplemetital  toswer,  setting  np  his 
discharge  in  bankmpt(iy. 

This  action  was  commenced  in  Jannary,  1867,  the  complaint 
aUeging  an  indebtedness  to  one  Arnold  Medbniy,  deceased, 
a  settlement  of  that  indebtedness  by  the  defendants  with  the 
administrator  of  the  estate  of  the  deceased,  and  an  assign- 
ment of  the  debt  to  the  plaintiff. 

The  defendant,  Istoc  W.  6wan,  appeared  ahd  answered  in 
February  following.  The  canse  has  never  been  noticed  for 
trial,  and  nothing  has  been  done  therein  since  the  issue  joined. 

In  August,  1867,  defendant  Swan  filed  his  petition  in  bank- 
mptcy,  in  the  district  coui^  of  the  United  States  for  the 
northern  district  of  New  York,  and  on  the  5th  day 
May,  1868,  obtained  in  the  said  cottrt  the  nsnal  discharge 
firom  his  debts.  His  attorney,  Mr.  Ra;thbnfi,  in  the  sum- 
mer of  1869,  applied  to  the  plaintiff's  attorney  for  per- 
mission to  interpose  a  supplemental  answer,  setting  np 
the  discharge.  The  request  was  taken  under  advisement,  and 
in  the  mean  time  it  was  agreed  that  if  said  Swan  should 
thereafter  make  an  application  to  the  court  for  such  permis- 
sion, no  objection  would  be  urged  against  the  same,  on  the 
ground  of  delay  thereafter.  The  matter  thus  rested  nntil 
the  23d  of  November,  1869,  when  Mr.  Perry,  the  plaintiff's 
attorney,  advised  Swan's  attorneys,  that  he  would  no  longer 
continue  the  promise. 
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The  defendant's  attorneys  immediately  communicated  with 
Swan,  who  was  then  out  of  the  city ;  and  after  his  return^ 
prepared  and  served  the  papers,  for  the  motion  for  leave  to 
Swan  to  seiVe  his  supplemental  answer  setting  np  his  dis- 
charge. 

M.  Z.  Ha/jfj  for  aiqpellant.  That  plaintiff's  consent  to  delay 
cared  all  previous  laches.  {HaU  et  al,  v.  Oardorij  1  How.  Pr. 
E.,  99 ;  Omter  v.  OosUng^  1  How.  Pr.  E.,  210 ;  Carter  v. 
Ooodrichj  1  How.  Pr.  E.,  239.)  The  question  as  to  effect  of 
discharge  cannot  be  tried  on  motion.  {Reed  v.  Oordan^  1 
Cow.,  50 ;  Baker  v.  Taylor^  id.,  165 ;  Noble  v.  johnaonj  9 
John.,  859 ;  BuseeiU  v.  Packardy  9  Wen.,  431 ;  Smith  v. 
PomI,  20  How.  Pr.  Eep.,  97 ;  Bich  v.  SaUiinger,  11  Abbt, 
344 ;  Stenowrt  v.  Balkmger^  14  Abbt.,  291.)  The  demand  for 
which  the  action  was  brought  is  not  of  a  judiciary  character. 
{Dugvid  et  al.  v.  JEdwards^t  al.^  32  How.  Pr.  E.,  254 ;  Chap- 
iMUh  V.  F<yreyib^  2  How.  XT.  S.  E.,  202 ;  StM  v.  Kimjg^  8 
How.  Pr.  E.,  300 ;  See  Smith  v.  £dm4)ndsy  1  Code  Eeporter, 
86 ;  WhiU  v.  McAlUster^  id.,  106 ;  Metzgar  v.  Saretj  6  N. 
T.  Legal  Ob.,  49 ;  Angus  v.  Duneeamh^  8  How.  Pr.  Eep.,  14; 
Goodrich  V.  DuTiboTy  17  Barbour,  644 ;  Bvsemg  v.  Thampeon^ 
16  How.  Pr.  E^.^  97.) 

A.  J.  Perry y  for  respondent.  That  tlpon  the  application 
the  merits  of  the  proposed  answer  should  be  examined. 
{Morel  V.  OareUy^  16  Abb.,  269.)  The  application  Was  pro* 
perly  denied.  {&ubhdl  v.  Catdp,  11  Paige,  810 ;  Oannon  v. 
JBTeerum,  not  reported ;  OuUer  v.  Taylor^  1  Sandford,  593.) 
The  debt  sued  on  was  not  atfected  by  the  discharge ;  section 
33  of  the  bankrupt  act  of  1867.  ( WhitakeT  V.  Chaprrum^  3 
Lansing,  155.) 

Allen,  J.  An  appeal  i*  allowed  to  thife  court  from  an  orde* 
"  affecting  a  substantial  right  not  involving  any  question  of 
discretion  arising  upon  any  interiocutory  proceeding,  or  upon 
any  question  of  practice  in  the  action.''    (Obde,  §  11,  sub.  4.) 

By  statute,  the  defendant  may,  by  leave  of  the  court,  granted 
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upon  motion,  make  a  supplemental  answer,  alleging  &cts 
material  to  the  case,  occurring  after  the  former  answer  was 
put  in.    (Code,  §  177.) 

The  right  to  allege  new  matter,  bj  supplemental  pleading, 
is  not  an  absolute  and  positive  right,  but  is  made  to  depend 
upon  the  leave  of  the  court,  in  the  exercise  of  a  legal  discre- 
tion.  The  application  may  be  refused,  if  the  new  defence, 
although  strictly  legal,  is  inequitable,  or  if  the  application  is 
not  made  with  reasonable  diligence.  A  party  may  waive  his 
right  altogether,  or  lose  it  by  laches.  {Sin/t  v.  Sheldon,  6 
Duer,  661 ;  8.  C,  4  Abb.,  59.)  In  one  case,  decided  at  Spe- 
cial Term,  it  was  said  that  the  word  ^'  may,"  in  the  statute 
permitting  supplemental  pleadings,  should  be  read  as  "  must," 
and  that  it  was  not  material  that  the  application  for  leave 
should  be  made  at  the  earliest  practicable  day.  (JhoiglU  v. 
Ourtiss,  8  How.,  56.)  The  remark  was  not  necessary  to  the 
decision ;  and  I  am  not  aware  that  the  dictum  has  been  fol- 
lowed or  approved  in  subsequent  cases.  The  word  "  may," 
according  to  its  ordinary  construction,  is  permissive,  and  should 
receive  that  interpretation,  unless  such  a  construction  would 
be  obviously  repugnant  to  the  intention  of  the  legislature,  to 
be  collected  from  the  terms  of  the  act,  or  would  lead  to  some 
other  inconvenience  or  absurdity.  The  word  may,  in  a  statute, 
means  must  or  shall,  in  those  cases  where  the  public  are 
interested,  and  the  public,  or  third  persons,  have  a  claim  de 
jv/re  to  have  the  power  exercised.  (P.  D.  omd  Co.  of  Ifew- 
hv/rgh,  eto.j  T.  Co.  v.  MiUer,  5  J.  0.  R.,  101.)  Chancellor 
Kent,  in  the  case  referred  to,  says  the  word  has  such  meaning 
only  in  the  cases  mentioned.  By  an  English  statute  it  was 
enacted  that,  if  certain  matters  should  be  made  to  appear  to 
the  satisfaction  of  the  court,  in  which  certain  actions  were 
brought,  or  of  a  judge  at  chambers  on  sunmions,  the  court  or 
judge  "  may  thereupon,  by  rule  or  order,  direct  that  the  plain- 
tiff shall  receive  his  costs;"  and  it  was  held  that  the  statute 
left  the  matter  discretionary  with  the  court,  and  was  not  com- 
pulsory. {Jones  V.  Hwrrieon,  6  Exch.,  827 ;  LatAam  v.  Sped- 
ding,  20  L.  I.,  N.  8.,  2  B.,  302.)    Had  the  legislature  intended 
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to  confer  an  absolute  right  upon  the  party,  it  would  not  have 
required  the  idle  ceremony  of  an  application  to  the  court  for 
leave,  but  would  have  permitted  the  supplemental  pleading 
to  have  been  served  of  course.  The  statute  would  have  con- 
ferred the  right  absolutely  by  appropriate  words.  (See  Minor 
V.  Mecham,ici  Bank^  1  Pet,  64 ;  Malcam  v.  Rogers^  5  Cow,, 
188 ;  King  v.  Oorpcra^ian  of  Eyre^  cited  in  Smith's  StatuteSi , 
etc.,  726.) 

The  supplemental  answer  takes  the  place  of  the  former 
plea  jput9  dwrrien  continuance  ;*but  it  is  not  like  that,  a  waiver 
of  defences  before  interposed,  and  is  not  confined  to  matters 
arising  since  the  last  continuance.  A  plea  jpma  darrien 
could  not  be  rejected  or  treated  as  a  nullity,  because  not  pleaded 
in  due  time,  or  at  the  proper  time ;  and  could  only  be  set 
aside  upon  application  to  the  court;  and  the  court  in  its  dis- 
cretion could  permit  the  plea  to  stand.  (Gra.  Pr.,  257,  and 
cases  cited.) 

Delay  in  interposing  the  defence  unexcused,  was  a  reason 
for  setting  aside  the  plea ;  and  delay  in  pleading  an  insolvent 
discharge,  was  regarded  as  sufficient  to  exclude  the  defence. 
{Sandford  v.  Sinolairy  8  Duer.,  269 ;  Desobry  v.  Mora/rige^ 
18  J.  R.,  886 ;  YalkmAuTgh  v.  Dederich,  1  J.  C,  184.) 
Here  issue  was  joined  in  the  action  in  February,  1867.  The 
discharge  in  bankruptcy  was  granted  on  the  6th  of  May,  1868, 
and  no  steps  were  taken  to  plead  it,  or  suggestion  made  in 
respect  to  it  until  August,  1869,  fifteen  months  aftelr  the  dis- 
chai^.  Then  the  plaintiff's  attorney  said  he  would  take  no 
advantage  of  delay  thereafter,  assenting  that  the  application 
when  made  should  be  treated  as  if  made  then.  But  there 
had  already  been  a  delay  of  fifteen  months,  and  this  was 
unanswerable,  and  there  is  no  attempt  to  excuse  it. 

It  is  enough,  that  in  this  case  after  a  delay  of  more  than  a 
year,  the  application  to  set  up  the  discharge  by  supplemental 
answer,  was  addressed  to  the  discretion  of  the  court ;  and  was 
not  therefore,  appealable  to  this  court.  The  order  of  the 
court  below  was  right,  but  for  the  reasons  stated  the  appeal  is 
dismissed  with  costs. 

AH  concur.    Appeal  dismissed. 
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il^BSBT  Dbew,  Eespondent,  d.  Julius  S.  Swnrr,  Appellant 

Permanent  and  Tistble  mbnomentB,  referred  to  in  a  deed,  will  oontrol 
couTBes,  distances,  and  quantity ;  bat  when  the  monument  called  for  is 
not  found,  nor  its  location  or  existence  proren,  the  lands  must  be  located 
by  the  other  parts  of  the  description.  And  where  the  grant  describes 
Ihe  premises  by  definite  and  distinct  booudaries,  from  which  the  lands 
conveyed  may  be  located,  no  extrinsic  fiu;ts  or  parol  evidence  of  intent 
can  be  resorted  to,  to  control  or  vary  the  description. 

In  an  action  of  ejectment  against  a  grantee,  holding  under  a  deed  which 
under  the  above  rules  gave  him  title  to  the  loeu$  in  guo^—HM^  that 
phdnllff  was  not  entitled  to  recover  upon  proof  of  prior  possession,  other 
than  an  advene  possession  for  a  period  which  would  bar  an  entry,  and 
that  the  admission  of  evidence  of  the  statements  and  declarations  of 
defendant,  tending  to  vary  the  description  was  error. 

(Argued  February  lOth,  1871 ;  dedded  S^tember  !M,  1871.) 

Appeal  from  judgment  entered  in  Erie  ooonty  upon  order 
of  tihe  late  General  Term  of  the  eighth  jndidid  diBtrict, 
denying  motion  for  new  trial^  and  directing  judgment  upon 
verdict  in  fiivor  of  plaintiff. 

This  is  an  action  of  ejectment^  brought  to  recover  poseeft- 
fflon  of  certain  lands  situated  in  the  town  of  I^ewstead,  Erie 
county.  The  &cts  appearing  upon  the  trial  are  soffidently 
stated  in  the  opinion.  A  verdict  was  rendered  by  the  jury  in 
&vor  of  the  plaintiff  for  part  of  the  land  claimed.  Excep- 
tions were  directed  to  be  heard  at  first  instance  at  General 
Term. 

L.  L.  Lewis,  for  respondent.  That  in  construing  a  deed 
the  intent  of  the  parties  must  be  considered.  (8  How.  17.  S., 
274 ;  8  Mass.,  858.)  Where  one  having  title  locates  a  line 
which  is  acquiesced  in  for  a  considerable  length  of  time,  it 
will  not  be  disturbed.  {RockweU  v.  Adams,  7  Gow.,  761 ; 
Jackson  v.  Van  Ooslier,  11  Johns.,  128 ;  Jackson  v.  McOon- 
nM,  12  Wend.,  422;  3  Keyes,  518.)  Defendant  being  a 
mere  trespasser,  plaintiff  can  maintain  ejectment,  even  if  he 
has  no  title.    (2  Johns.,  22 ;  4  id.,  202 ;  10  id.,  888 ;  16  id., 
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g26;  1  Oow.,618;  6  id.,  202.;  7  id.,  687;  16  W:«nd.,  171; 
81  Barb^  511 ;  6  Duec,  130;  9  How.,  3390 

William  Dors&eimerj  for  appelknt  Tbat  parol  UOtisaonj 
to  vary  tke  effect  of  tha  deeds  was  impropw.  (  Fa»  Wyok  v. 
TTti^^^  18  Wend.,  167 ;  Zinacott  y.  Famald,  6  Gxeenl.,  48$ ; 
BM  T.  MoTBe^  6  IT.  H.,  206 ;  Seaman  t.  JEhgeboankf  91  Barb., 
698 ;  (TZo?^  v.  Baird^  6  Beld.,  IAS.)  OouraeB  and  diataDoes 
ooDtrcl  ia  a  deed,  caUing  for  a  xnonxunent  which  did  not  eixi^t 
at  the  time  deed  was  made.  {Seamaai,  ▼.  Hogeh»mj  8  Barb., 
215 ;  S.  0.,  21^  id.,  908 ;  Oudney  ¥.  JSitrfy^  4  Paige,  900.) 
The  cavt  erred  in  charging,  thai  pkintiiF  eonld  recover  wiib- 
out  title  by  advecse  poflseflsicHi  or  otiberwiBe.  {tXaohsan  t. 
Eaam^  9  Johns.,  29;  Jac^Mn  v.  Bourdeey  4  id.,  902;  Smith 
v.  ZoriUardj  10  id.,  838 ;  JacTc»on  v.  Oamp^  1  Ck>w.,  606 ; 
Jaohwtk  V.  WaOcer^  7  id.,  637 ;  SohckuAer  v.  «/ac£ftm,  9  Wend., 
18 ;  Jaoimn  v.  Bunea  <b  BowUmdj  6  id.,  666.)  Defendant 
or  his  grantor  had  title;  and  defendant;,  entering  witih  his 
grantor's  oonsent,  can  set  np  the  outstanding  title.  {Jaohon 
y.  Sedye^  16  Johns.,  197 ;  Jaok^an  v.  Fafrm^Ty  9  Wend-,  901.) 

AzxEir,  J.  It  is  agreed  that  the  title  to  part  of  lot  No.  84, 
in  township  Ko.  13,  fifth  range  in  the  town  of  Newstesd,  Erie 
connty,  including  the  premises  in  controven^,  was  at  one 
time,  in  one  Heman  Stone ;  and  it  was  held,  npon  the  trial, 
that  it  was  still  in  him,  unless  he  had  conveyed  it  to  the 
defendant.  In  October,  1849,  Stone  conveyed  to  the  defend- 
ant a  part  of  the  lands  then  owned  by  him,  described  by 
metes  and  bonnds ;  and  the  material  qnestion  npon  the  trial 
was,  whether  the  loctu  in  qw>  w9B  within  the  description. 
The  plaintiff  and  defendant  own  lands  adjoining  the  narrow 
strip  in  diqpnte ;  the  defendant  acquiring  title  under  the  deed 
from  Stone,  and  both  holding  nnder  and  recogniaii^  a  com- 
mon souroe  of  title.  The  plaintiff  relied  upon  possession  of 
the  disputed  territory,  giving  no  proof  of  a  conveyance  firom 
the  original  proprietor,  or  of  any  paper  title ;  and  he  recov- 
ered upon  the  strength  of  such  possess^n.    The  defence,  so 
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far  as  it  depended  upon  title,  hinged  upon  the  qnestion  of 
boundary.  The  plaintiff  did  not  make  title  by  adverse  pos- 
session. At  the  time  of  the  conveyance  by  Stone  to  the 
defendant,  there  was  no  survey  or  map  made  of  the  premises, 
and  there  is  no  reference  in  the  description  to  any  map  or 
survey,  except  the  original  survey  of  the  township  into  lots 
by  the  Holland  Land  Company,  the  original  proprietors. 
About  ten  years  before  the  conveyance  to  the  defendant,  and 
about  the  time  Stone  took  title,  and  for  his  own  convenience, 
he  had  caused  a  survey  of  his  premises  to  be  made,  and  his 
boundary  lines  to  be  run  by  one  Trowbridge ;  but  it  did  not 
appear  that  any  sale  or  conveyance,  of  any  part  of  the  lands, 
was  ever  based  upon  such  survey,  or  that  it  was  in  any  way 
referred  to,  in  any  deed  or  grant  of  any  portion  of  the  lands 
surveyed. 

The  lands  that  Stone  owned,  and  a  part  of  which  he  con- 
veyed to  tlie  defendant,  were  in  the  center  and  western  part 
of  lot  34,  extending  from  the  western  boundary  of  the  lot, 
easterly  to  the  line  of  the  lands  now  owned  by  the  plaintiff, 
who  is  bounded  on  the  east  by  the  Tonawanda  reservation, 
the  eastern  boundary  of  the  lot.  The  deed  to  the  defendant 
described  the  premises  conveyed,  as  beginning  at  a  point  on 
the  north  line  of  Stone's  (the  grantor's)  land,  twenty-five 
chains  seven  links  west  of  the  east  line  of  lot  84 ;  running 
thence  east  seventy-five  links  to  a  post,  on  the  east  bank 
of  the  grist  and  saw-mill  race ;  thence  south  twenty-eight 
degrees  west  nine  chains  thirty-three  links ;  and  prescribing 
courses  and  distances  thence  upon  several  lines  to  the  place 
of  beginning,  and  containing  two  acres  and  102  rods  of  land, 
be  same  more  or  less.  The  post  at  the  termination  of  the 
first  line  or  comer,  is  the  only  monument  referred  to  in  the  f 
description,  and  that  was  the  north-eastern  comer  of  the 
granted  premises,  and  twenty-four  chains  and  thirty-two  links 
from  the  east  line  of  the  lot,  the  plaintiff's  eastern  boundary. 
The  question  upon  the  trial  as  said  by  Judge  Mabvin  was, 
"  where  was  the  north-east  corner  of  the  two  acres  and  102 
rods  conveyed  by  Stone  by  the  deed  of  October  4th,  1849  ?" 
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Une  of  the  Laiwlor  lot,  a  part  of  the  land  ownc^  by  Stooe,  and 
by  whic!;!  the  title  to  the  narro^^r  atrip  of  l^nd  ip.  question,  had 
been  adjudged  to  be  in  Stone.  It  was  so  ruled  upon  this  triaj, 
and  is  not  controvert^  upon  this  appeal.  It  follows  therefore, 
as  suggested  by  the  judge  at  the  tpial,  that  the  question  waa, 
whether  Stone  had  conveyed  to  the  d^&ndanjt.  That  must 
be  determined  by  the  deed.  The  grant  descj^ibing  th.e  premi- 
ses by  definite  and  distinct  boundaries,  from  which  the  lands 
conveyed  may  be  located,  must  be  followed  and  effect  giren 
to  it  according  to  its  calls.  The  evidence  establishes  yeiy 
dearly,  that  lines  run,  as  directed,  from  the  comer  ascertained 
by  actual  measurement,  and  loQftted  at  thje  prescribed  distance 
\  from  the  eastern  line  of  the  lot,  and  of  plaintiff's  land  »s 
called  for  by  the  deed,  will  include  th^  premises  in  oontro- 
yersy.  This  being  so,  the  title  to  the  loctta  in  quo  was  in  the 
defendant,  and  he  was  entitle^  tp  a  verdict,  m^  to  retain  the 
lands  as  vrithiA  th^  boundaries  of  his  grant  The  defendant 
was  not  a  tresp^isser,  but  went  into  poasessioQ  h^yiog  title, 
and  the  plaintiff  was  not  therefore  entitled  tp  recpver,  ijippn 
proof  of  any  prior  possession,  other  ^ta^  an  a^^erpe  posses- 
sion for  a  period  w:hiGh  would  bar  m  entry,  aiud  no  sncb 
possession  was  shown.  The  defepdaat  ie^^  entitled  to  a 
judgment  upon  the  merits*  There  wa^  ali^p  error  in  t)|e 
admission  oi  evidence. 

r  Evidence  was  admitted  uppn  the  trial,  of  th,e.  adyiji^iey^fl 
« and  statements  of  Uie  defendant,  as  to  the  lines  auji  bounda- 
ries of  the  divisions  of  ^e  lot,  and  especially  a^  to  the  lines 
of  the  Trowbridge  survey,  and  the  jury  w^e^e  cb^^iged  the^t 
the  evidence  might  be  considered  by  them,  for  the  purpose  of 
fixing  the  line  as  Hid  down  by  Trowbri(]^  The  grant  to 
the  defendant  was  n^ot  ipaade  in  reference  to  tl^t  QU^yey  or  the 
lines  then  laid  down,  but  was  made  by.  cle^r  and  diistinct 
descriptive  boundaries,  and  assuming  as  we  must  thftt  Stone 
was  the  owner  of  the  premises,  the  description  was  not  aided, 
and  there  waa  no  ambiguity  which  could  be  remedied  by  refer- 
ence to  that  survey.  The  declarations  of  the  defendant,  or 
other  parol  evidence,  could  not  be  resorted  to,  to  yaty  the 
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tenns  or  aid  in  the  interpretation  of  the  deed.  There  was  no 
ambigoitj  in  the  langage  of  the  inBtroment.  The  description 
b^ns  at  a  point  capable  of  being  ascertained,  and  rona  thence 
by  oonrees  and  distances  well  defined ;  and  no  extrinsic  evi- 
dence, tending  to  explain  the  intention  of  the  parties,  and 
thns  give  effect  to  the  deed  different  from  its  terms,  was 
allowable.  A  deed  cannot  be  contradicted,  varied  or  explained 
by  parol  evidence.  Where  there  are  no  monnments,  or  if 
monaments  once  existing  are  gone,  and  the  place  where  they 
originally  stood  cannot  be  ascertained,  the  courses  and  distances, 
when  explicit,  must  govern,  and  cannot  be  controlled  or 
affected  by  parol  evidence.  {lA/Moott  v.  Femdldj  6  Greenl., 
496 ;  BeU  v.  Mcytse,  6  N.  H.,  305 ;  Vcm  Wyok  v.  Wright, 
wipra;  Clark  v.  Batrdj  5  Sdd.,  183;  Clark  v.  Wethyj  19 
Wend.,  820.)  It  is  distinctly  declared  in  the  eases  cited,  and 
others  that  might  be  referred  to,  that  upon  principle,  when 
the  description  in  the  deed  designates  a  piece  of  land  as  that 
conveyed,  the  description  cannot  be  departed  from,  by  parol 
evidence  of  intent,  or  of  acquiescence  in  another  boundary, 
unless  such  an  adverse  possession  be  shown  as  is,  in  itself,  a 
bar  to  an  action.  (Adams  v.  JRochweU,  16  Wend.,  285.) 
The  evidence  was  admitted,  and  submitted  to  the  jury,  as 
relevant  and  competent ;  and  it  cannot  be  assumed  that  it  did 
not  influence  the  result.  It  brought  to  the  minds  and  con- 
sideration of  the  jury,  as  relevant  to  the  main  issne,  and  as  an 
aid  in  ascertaining  the  land  conveyed,  which  was  adequately 
described  in  the  deed,  extrinsic  &ct8  and  circtmiatances  not 
admissible  within  the  well  established  rules  of  evidence.  It 
is  true  that  the  declarations  had  respect  to  the  line  laid  down 
by  Trowbridge ;  but  the  jury  were  given  to  understand,  that 
that  line  was  material  in  determining  the  boundaries  of  the 
grant  to  the  defendant.  This  like  every  other  extrinsic  fact, 
was  inadmissible  to  control  or  vary  the  descriptions  in  the 
deed.  It  cannot  be  said  that  the  evidence,  and  the  instruc- 
tions  based  upon  it,  were  certainly  innoxious.  It  would  rather 
seem  that  they  must  have  influenced  the  verdict.  The  admis- 
sion of  the  evidence,  and  its  submission  to  the  jury,  as  proper 
8zcKKL0^— Vol.  L        27 
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to  be  considered   in  determining  the  question  submitted 
to  them,  was  erroneous ;  and  the  judgment  should  be  reversed 
and  a  new  trial  granted,  costs  to  abide  event. 
All  concur.  J 

Judgment  reversed.     \  / 


John  Boss,  Bespondent,  v.  Obobge  Aokbbhan  and  John  W. 

Banta,  Appellant. 

In  an  action  where  the  defence  is  osory,  eridence  that  plaintiff  had  loaned 
money  at  other  times,  prior  to  the  transaction  in  qnestion  at  osnrioiiB  rates 
of  interest,  is  inadmissible. 

(Aigaed  June  5th,  1871 ;  decided  September  5th,  1871.) 

Appeal  by  defendant,  Ackerman,  from  a  judgment  of  the 
Superior  Court  of  the  dty  of  New  York,  aflSnning  a  judg- 
ment for  plaintiff  entered  upon  verdict.  Action  upon  a  promis- 
sory note  for  $800.    Defence  usury. 

«/*.  W*  OuJ/oer^  for  appellant.  Usury  is  a  crime ;  and  evi- 
dence of  other  transactions  of  a  similar  character  is  admissible. 
(Russell  on  Crimes,  voL  8,  pp.  776,  777,  778 ;  Phil.  Ev.,  vol. 
1,  p.  179,  2d  ed. ;  Starkie  Ev.,  p.  221,  6th  Am.  ed. ;  HdH  v. 
TmjloT^  18  N.  Y.,  588 ;  ArjMden  v.  llwnchesteTy  40  Barb., 
168 ;  Meyer  v.  Goeddy  81  How.  Pr.,  466 ;  Hawthorne  v. 
Hodges,  28  N.  Y.,  486 ;  Read  v.  People,  42  N.  Y.,  270,  280, 
282.) 

F.  A.  Paddocky  for  respondent  Usury  in  one  transaction 
cannot  be  established  by  showing  usury  in  others.  {Jackeof^ 
V.  Smithy  7  Cow.,  717 ;  Keutzen  v.  Parksy  2  Sand£,  60  ; 
Brinckerhoffy.  FooUy  1  Hoffman  Ohy.  R,  291.) 

By  l2ie  Goort — ^Pbckhah,  J.  The  defendant  Insists  that 
the  court  erred,  in  overruling  a  great  many  questiijps  put  aad 
several  offers  to  prove  fiicts. 
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Several  questions  and  offers  proposed  to  prove  that  Benben 
Boss,  Jr.,  a  brother  of  the  plaintiff,  had  loaned  money  at 
different  times,  prior  to  this  transaction  at  nsurions  rates  of 
interest 

This  testimony  was  properly  excluded.  Even  if  Benben 
were  the  real  plaintiff,  the  testimony  was  inadmissible.  Usury 
in  the  discount  of  this  note,  could  not  be  proved,  by  showing 
that  the  plaintiff  had  taken  usury  upon  other  notes. 

If  the  offer  were  made  with  a  view  to  impeach  the  witness, 
the  counsel  should  have  called  the  attention  of  the  court  to 
that  purpose.  So  of  the  offer  on  the  crosfrexamination  of 
Reuben  Boss,  Jr.  As  a  general  rule,  the  extent  of  a  cross 
examination  is  much  in  the  discretion  of  the  judge,  yet  it 
should  be  liberally  allowed.  In  a  dear  case  of  its  abuse,  a  new 
tial  should  be  granted. 

The  offer  of  the  defendants'  counsel,  to  prove  what  Banta, 
the  payee  of  the  note,  told  Ackerman  that  Benben  Boss  had 
Baid,  WAS  properly  excluded.  It  was  incompetent  to  prove 
Dsniy  against  plaintiff,  by  the  dedarations  of  Banta  in  plain- 
stiff's  absence. 

The  offer  to  show  that  the  witness,  Benben  Boss,  Jr.,  had 
radeavored  to  settle  this  controversy  before  or  after  suit,  upon 
very  liberal  terms,  and  conversations  of  that  character  with 
the  defendant,  should  have  been  received.  They  were  at  first 
rejected,  but  were  finally  received  and  substantiaUy  stated  in 
fidL 

The  offer  to  prove  by  Winans,  what  Benben  Boss,  Jr.,  had 
proposed  to  do,  as  to  borrowing  for  or  loaning  money  in  other 
eases  for  other  persons,  was  properly  exduded. 

The  judgment  is  afBrmed. 

AH  concur.    Judgment  aflirmed. 
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LxmrsL  L.    Obooksb,    Bespondent,    v.    Hiram   Oolwbll, 
impleaded  with  Abel  B.  DnaaooE,  Appellant. 

When  the  bank  account  of  a  finn  is  kept  fai  the  name  of  one  of  its  mem- 
bera,  and  all  checks  are  drawn  in  his  name,  with  the  knowledge  and 
assent  of  the  others,  the  firm  Is  liable  npon  a  check  thus  drawn  in  its 
business. 

In  an  action  upon  such  a  check,  it  is  pertinent  for  pl^tifi  to  show  afflnna- 
tirelj,  that  the  money  was  not  advanced  by  him  upon  the  IndiTidual 
secority  of  the  partner,  whose  name  is  signed  to  the  check. 

Where  an  advance  is  made  in  one  place,  upon  a  check  drawn  npon  a  bank 
in  another,  no  question  of  usury  can  arise  out  of  the  transaction,  as  there 
is  no  loan  or  foifoeannce  of  money  for  any  time  whatever. 

(Argued  June  14th,  1871;  decided  September  6th,  1871.) 

Appeal  by  the  defendant  from  a  judgment  of  the  General 
Term  of  the  Snpreme  Court  of  the  eighth  judicial  district, 
entered  npon  a  verdict.  Exceptions  ordered  to  be  heard  at 
first  instance  at  Oena^  Term. 

The  action  is  to  recover  $5,800  and  interest,  being  part  of 
the  amount  of  a  check,  of  which  the  following  is  a  copy : 

«  New  York,  Mairch  26M,  186T- 
' ''  The  Peoples  Bank, 

^'  Pay  to  the  order  of  W.  S.  Holmes,  six  thousand  eight 
^^  hundred  dollars. 
''  $6,800.  O.  B.  DIMMICK." 

Indorsed:    "W.S.Holmes.    "  L.  Crocker  &  Co.'* 

Both  defendants  appeared  and  answered  separately. 

The  second  trial,  which  is  now  under  review,  was  between 
the  plaintiff  and  the  defendant,  Hiram  Colwell,  only. 

The  defendant,  Hiram  ColweU,  sets  up  two  defences,  let, 
usury ;  and  2d,  that  the  check  is  not  the  obligation  of  the 
firm  of  Colwell  &  Dimmick,  but  is  the  individual  obligation 
of  Obed  B.  Dimmick. 

The  plaintiff  lived  in  Buffitlo.    He  was  engaged  in  the 
banking  business   individually,  at   the   cattle   yards, 
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Buffalo.  The  defendants  lived  at  Hndaon  City,  in  Kew 
Senejy  and  were  engaged  ag  partners  in  the  bnsmess  of  bny- 
ing  and  seUing  cattle  on  oommission,  as  brokers.  They  began 
this  bnsmess  in  May,  1866,  and  oontinned  it  for  one  year. 
Soon  after  commencing  their  business,  they  began  to  pnrchase 
cattle  on  joint  acoonnt  with  third  parties,  and  sharing  the 
profits  and  losses  with  them,  instead  of  receiving  commissions 
for  their  services. 

In  Jannary,  1867,  the  defendants  were  engaged  in  the  busi- 
ness of  baying  and  selling  cattle,  with  W.  S.  Holmes,  the 
payee  in  the  check,  on  joint  account  His  part  of  the  busi- 
ness was  to  come  to  Buffalo  and  purchase  the  cattle,  ship 
ihem  by  the  Erie  railway  to  Hudson  city,  in  New  Jersey,  and 
see  that  they  arrived  there.  The  defendants'  business  was  to 
receive  the  cattle  and  to  sell  them.  The  profits  and  losses 
were  divided  between  them. 

In  the  latter  part  of  February,  or  fore  part  of  March,  1867, 
the  check  in  question  and  one  other  check  were  given,  in 
blank,  to  Mr.  Holmes  to,  go  to  Bu&lo  and  purchase  cattle 
under  this  arrangement.  He  went  to  Buffalo,  purchased 
seventy-five  head  of  cattle,  filled  up  the  other  ched:  for  $4,000, 
and  procured  the  money  of  the  plaintiff  to  pay  for  the  cattle 
on  that  dieck. 

On  ilie  26th  day  of  March,'  1867,  Mr.  Holmes  appeared 
again  at  the  cattle  yards  in  Buffalo  to  purchase  some  more 
cattle.  He  bought  seventeen  head  and  went  to  the  plaintiff's 
oflSfle  to  procure  money  to  pay  for  them,  and  to  obtain  money 
to  bay  other  cattle.  He  there  fiUed  up  the  check  in  question. 
The  plaintiff  paid  for  the  seventeen  head  of  cattle. 

Being $1,658  57 

Gave  Holmes  check  for 5,000  00 

Paid  chaiges  for  feeding  sheep 28  00 

Gave  Holmes  in  cash 96  43 

Betained  for  exchange 17  00 

Amount  of  check  in  question $6,800  00 
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The  seventeen  head  of  cattle  were  sent  by  the  Erie  railway 
to  the  defendants,  and  they  received  and  sold  them.  Mr. 
Holmes  purchased  some  sheep  with  a  portion  of  the  money, 
and  the  defendants  received  the  profits.  The  defendants  also 
received  a  draft  of  $1,000,  being  a  part  of  the  proceeds  of  the 
check  in  question. 

The  balance  of  the  money  over  the  $1,658.67  paid  for  the 
seventeen  head  of  cattle,  the  draft  of  $1,000,  the  money  paid 
for  feeding  the  sheep,  and  the  $96.43  paid  to  Mr.  Holmes,  he 
claims  was  stolen  from  his  pocket  on  the  cars,  when  he  was 
going  to  purchase  more  cattle. 

The  defendants,  in  their  firm  financial  matters,  used  the 
name  of  ^^  O.  B.  Dimmick,"  as  representing  the  firm.  The 
bank  account  was  kept,  and  the  cattle  were  paid  for  in  that 
name.  All  of  their  checks  were  given  in  this  name.  The 
defendant,  Hiram  Oolwell,  knew  this.  He  assented  to  the 
check  in  question  being  given,  and  said  it  would  be  right. 

D.  K  Glarky  for  appellant.  Where  one  partner  gives  his 
check  for  money,  to  be  used  for  the  firm,  even  with  the 
knowledge  and  approval  of  the  other  partner,  firm  not  liable. 
(Colyer  on  Part.,  §§  474-478,  and  note ;  Lindley  on  Part.,  100 
Law  Lib.,  200  maig.,  also  29  Law  Lib ,  6th  series ;  Story  on 
Part.,  §§  134r-136 ;  Parsons  on  ISTotes  and  Bills,  130,  and  note ; 
Coster  V.  Clarkj  3  Edw.  Ch.,  411 ;  Jaques  v.  Marquand^  6  Cow., 
497 ;  Le  Roy  v.  Johneon^  2  Pet,  186 ;  Emly  v.  Lye^  16  East, 
7 ;  Skiff  hi/n  v.  Walherj  2  Oampb.,  308 ;  Becuoan  v.  Lewis,  1 
Simon,  376 ;  Oreen  v.  Tanner,  8  Mete,  411 ;  Mead  v.  Tam- 
Uneonj  1  Day,  148,  and  note.)  The  firm  only  made  liable  by 
use  of  firm  name.  {Eirh  v.  Burton  et  (U.,  9  M.  &  W.,  283.) 
The  discount  of  the  check  was  usurious.  {Oli/ver  Zee  &  Co?9 
Bank  v.  Walbridge,  19  K.  T.,  134 ;  Eagle  Bank  o/BacAeeter 
V.  Rigneyy  33  id.,  613 ;  Price  v.  The  Lynea  Bank,  33  id.,  65.) 

J,  Oaneon,  for  respondent.  Upon  the  question  of  usury, 
the  question  of  intent,  in  the  reservation  of  exchange,  was 
properly  submitted  to  the  jury.    {Thurston  v.  Cornell,  38 
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N.  Y.,  281 ;  ValenUne  v.  Oonnerj  40  id.,  248 ;  MerriU  v. 
BenUmj  10  "Wend.,  116 ;  Ontario  Bank  v.  Schermerharn^  10 
Peige,  109 ;  Marvine  v.  Hymersj  12  N.  Y.,  228 ;  Intemor 
tional  Bank  y.  Bradley ^  19  id.,  245 ;  Famveri  and  Mecha/n- 
ioff  Bank  qf  Genesee  v.  Parker^  87  id.,  140.) 

By  the  Court — Pbokham,  J.  The  defendants  in  this  case 
were  partnerB,  as  cattle  brokers,  in  the  city  of  New  York,  at 
the  time  of  giving  the  check  in  suit,  the  advance  of  money 
thereon,  and  also  at  the  time  of  giving  the  draft  described  in 
the  complaint,  doing  bnsiness  in  the  firm  name  of  ^'  Colwell 
&  Dimmick."  The  check  in  suit  for  $6,800  was  drawn  in 
the  name  of  ^^  O.  B.  Dimmick."  The  check  was  upon  a 
bank  in  New  York  city,  and  the  money  was  advanced 
thereon,  deducting  seventeen  dollars  or  twenty  dollars  there- 
from, for  alleged  exchange  by  the  plaintiff  in  Buffido. 

I  think  there  was  sufficient  evidence  to  carry  the  case  to 
the  jury,  upon  the  question  whether  the  firm  did  not  do  busi- 
ness in  the  name  of  ^^  O.  B.  Dimmick,"  in  giving  checks. 
They  had  been  in  business  nearly  a  year  as  a  firm ;  and  during 
all  that  time,  the  financial  part  of  their  business  had  been 
transacted  by  Dimmick  alone.  He  had  kept  the  moneys  of 
the  film  in  the  bank  in  his  own  name ;  had  uniformly  paid 
the  bills  and  accounts  of  the  firm  in  checks  signed  by  himself 
and  as  he  said,  with  his  copartner's  knowledge  and  assent ; 
that  checks  so  signed,  with  the  like  knowledge  and  consent, 
had  been  delivered  to  one  or  more  persons,  to  buy  cattle  for 
the  firm,  assented  to  by  Colwell  substantially  as  binding  the 
firm ;  that  the  firm  had  been  in  the  habit  of  making  advances 
for  the  purchase  of  cattle,  and  always  by  checks  in  the  name 
of  Dimmick.  The  firm's  money  was  always  thus  disbursed. 
Colwell  attended  to  anodier  branch  of  the  business,  viz.,  sell- 
ing the  cattle.  A  laige  part  of  the  business  of  the  firm,  con- 
sisted in  selling  cattle  purchased  by  one  Holmes,  and  some- 
times by  others.  This  was  done  on  joint  account  as  to  profit 
and  loss  by  the  firm  and  Holmes,  and  so  as  to  some  other 
parties  at  other  times. 
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The  firm  of  Oolwell  &  Dimmick  continued  to  do  businefia, 
a  little  more  than  a  month  after  Oolwell  became  aware  of  the 
giving  of  this  check,  and  was  then  dissolved. 

Two  checks  in  blank  were  given  by  Dimmick  to  Holmes, 
at  the  same  time.  From  the  testimony  of  Holmes  and  Dim- 
mick, I  should  infer  that  these  checks  were  given,  to  enable 
Holmes  to  purchase  stock,  to  be  shipped  to  the  firm  of  Col- 
well  &  Dimmick,  in  Kew  York,  and  sold  by  them  on  joint 
account  for  the  three.  One  check  was  filled  up  for  $4,000 ; 
was  cashed  by  this  plaintiff;  and  the  stock  therewith  purchased 
by  Holmes  was  shipped  to  New  York,  and  was  sold  by  Oolwell 
&  Dimmick  on  joint  account  of  themselves  and  Holmes. 

The  doctrine  seems  to  be  settled,  that  where  one  of  two 
partners  draws  bills  of  exchange  in  his  own  name,  and  pro* 
cures  their  discount,  and  carries  the  proceeds  to  the  partnership 
account,  the  firm  are  not  liable  to  the  discounter,  the  money 
being  advanced  solely  on  the  security  of  the  parties  to  the 
bills  by  way  of  discount,  and  not  by  way  of  loan  to  the  part- 
nership. {£!mly  V.  Z/ySy  15  East,  7 ;  and  see  Coll.  on  Part., 
Perk,  ed.,  §  478,  and  cases  dted  in  note  8.) 

A  partner  of  a  firm  has  a  right  to  contract  in  his  own 
name,  and  to  obtain  credit  upon  his  individual  responsibility, 
although  he  may  appropriate  the  proceeds  to  the  partnership, 
and  the  persons  with  whom  he  may  thus  deal,  have  the  right 
to  trust  him  individually,  and  not  the  firm.  In  such  cases  the 
firm  is  not  bound.  But  this  rule  does  not  apply  to  secret  and 
dormant  partnerships.    (Same  note  and  cases  cited.) 

In  the  ease  at  bar,  the  firm  kept  no  other  bank  account  than 
that  in  the  name  of  Dimmick.  They  drew  no  checks  (as  they 
thus  could  draw  none)  except  in  his  name.  This  course  of 
business  was  known  to  both  partners,  as  one  testified  from  the 
beginning,  and  the  other,  that  he  did  not  know  of  it  until 
some  six  months  had  expired.  But  for  months  it  had  been 
known  to  him  prior  to  this  transaction.  This  is  not  like  the 
case  otFaM.  v.  Richmond  (11  Ad.  &  E.,  839,  in  39  Com.  L. 
R.,  113). 

It  cannot  be  denied  that  if  the  partners  had  expressly 
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agreed,  that  the  firm  afaonld  draw  all  checks  in  the  same  of 
Dimmick,  and  kept  all  their  money  in  hig  name  in  bank,  that 
the  firm  would  be  liable  on  a  check  thus  drawn  in  their  buBi- 
ness.  Yet  where  the  facts  as  here  authorize  sach  an  agree- 
ment to  be  implied,  the  liability  is  the  same.  In  sach  case  it 
is  their  partnership  name  for  that  purpose. 

It  is  objected,  that  the  court  erred  in  admitting  evidence  of 
what  was  stated  to  the  plaintiff,  when  he  advanced  the  money 
on  the  check.  Kthe  evidence  be  not  admissible,  it  is  wholly 
immaterial.  I  think  it  pertinent  to  show  affirmatively,  that 
the  plaintiff  did  not  trust  Dimmick  alone,  or  advance  the 
money  upon  his  individual  security,  although  perhaps  in  this 
ease  the  evidence  was  unnecessary. 

There  is  no  usury  in  this  case.  There  can  be  no  such  ques- 
tion under  the  facts.  Here  was  no  ^^  loan  or  forbearance  of 
money,*'  for  any  time  whatever.  There  was,  therefore,  no 
usury.  Had  there  been  a  loan  for  any  time  I  should  have 
had  no  difficulty  in  seeing  usury  under  fiicts  like  these,  unless 
the  statute  on  diat  subject  be  regarded  as  repealed. 

Here  it  was  shown  that  checks  on  New  York  were  gene- 
rally above,  but  never  below  par.  It  is  not  then,  very 
important,  to  inquire  what  it  will  cost  to  send  the  check  by 
express  to  New  York  and  bring  back  the  proceeds.  The 
testimony  is  harmless  here.  The  charge  of  the  court  was 
correct  in  the  points  assailed. 

The  request  to  charge,  that  the  issuing  of  a  blank  check  to 
a  third  person  by  a  partner,  is  a  fraud  upon  the  other  partner, 
does  not  apply  to  this  case.  Holmes  can  scarcely  be  con- 
sidered a  third  person ;  that  is,  a  stranger  here.  He  was,  in 
fact,  a  partner,  and  had  been  for  months,  in  purchasing  and 
selling  cattle  with  these  defendants.  There  was,  positive 
testimony  to  that  effect.  The  request  when  again  presented, 
as  applicable  to  the  facts  in  this  case,  cannot  be  sustained  as 
matter  of  law.  Partners  have  great  powers  over  partnership 
matters.  They  may  easily  ruin  their  copartners  if  they  choose 
to  be  villains.  They  may  do  it  in  various  ways.  Greater 
reliance  must  always  be  placed  upon  the  integrity  of  a  copart 
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ner,  than  upon  legal  remedies  to  make  him  honesti  though 
there  is  no  evidence  in  this  case  of  a  lack  of  integrity  }n 
Dimmick. 
All  concur.    Judgment  affirmed. 


Jambs  H.   Hamilton   et  al.,    ftespondents    v.  Eliza  H 

Douglas,  Appellant. 

The  defendant,  a  married  woman,  had  been  fai  partnership  with  H.,  owning 
half  the  stock  in  trade,  and  half  the  real  estate  occupied  for  the  purposes 
of  the  businoBs,  which  was  carried  on  in  the  name  of  H.  and  herself,  her 
husband  acting  as  her  agent  Defendant  bought  out  her  partner,  and, 
with  her  knowledge,  the  business  was  subsequently  carried  on  by  th€ 
husband  in  hia  own  name,  without  any  control  or  interference  by  her: 
he  taking  possession  of  the  assets  of  the  firm,  and  using  them  in  the 
business  for  his  own  benefit,  until  he  fidled,  when  he  assigned  the  per- 
sonal property  for  the  benefit  of  creditors,  without  any  claim  thereto  ot 
the  part  of  defendant 

EiBldt  that  the  dissolution  of  the  partnership  was  a  rerocation  of  the  hus 
band's  agency,  and  her  knowledge  of  the  manner  of  conducting  the  busi 
ness  thereafter  implied  an  assent,  and  would  preclude  her  from  deriying 
any  benefit  thereflt>m ;  and  that  a  finding  of  the  referee,  that  the  business 
was  defendant's,  conducted  by  the  husband  as  her  agent,  could  not  be 
sustained,  either  as  a  finding  of  fiict  or  conclusion  of  law.  Also,  held^ 
that  necessary  expenditures  upon  the  real  estate,  not  exceeding  the  amount 
of  personal  proper^  received  flt>m  the  wife,  were  properly  made,  and  for 
any  excess,  if  daimed,  the  proper  remedy  was  by  creditor's  bill  for  an 
accounting. 

(Submitted  June  22, 1871 ;  decided  September  5, 1871.) 

Appeal  from  judgment  of  the  late  General  Term  of  the 
eighth  judicial  district,  affirming  a  judgment  entered  in 
Niagara  county  in  favor  of  plaintiff  upon  report  of  a  referee. 

On  the  12th  day  of  August,  1863,  one  Francis  Hitchins 
was  seized  in  fee  of  certain  real  estate,  situate  in  the  city  of 
Lockport,  with  a  glass  faetoiy  thereon,  and  therein  carried  on 
the  business  of  manufiskcturing  and  vending  glassware.  He 
conveyed  to  the  defendant,  Eliza  H.  Douglas,  a  married 
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woman,  residing  with  her  hosband,  William  W.  Douglas,  at 
said  city,  in  fee,  one  equal  undivided  half  of  the  real  estate, 
and  one  equal  undivided  half  of  the  stock  and  materials  on 
hand.  And  the  said  Hitchins  and  the  defendant,  by  written 
articles  of  copartnership,  then  and  there  made,  agreed  thence- 
forth to  carry  on  the  said  business  as  equal  copartners,  under 
the  name,  style  and  firm  of  *^  Hitchins  &  Douglas,"  and  did 
so  carry  on  the  same  until  the  27th  day  of  March,  1865 ;  the 
husband  of  the  defendant  acting  in  her  place  and  stead  as  her 
agent.  On  said  last  mentioned  day,  Hitchins  conveyed  his 
remaining  undivided  half  of  said  real  estate  to  the  defendant, 
in  fee,  and,  with  the  defendant,  made  and  executed  an  agree- 
ment in  writing,  in  and  by  which  he  sold  and  transferred  to 
her,  all  his  right  and  interest  in  and  to  all  the  personal  assets 
and  effects  belonging  to  the  copartnership,  and  in  and  by 
which  she  assumed  and  agreed  to  pay,  as  they  should  become 
due,  all  debts  owing  by  the  firm.  From  and  after  this  last 
sale  and  transfer  by  Hitchins  to  the  defendant,  the  business 
was  carried  on  in  the  name  of  ^'  W.  W.  Douglas,"  defendant's 
husband,  he  having  the  charge  and  management  thereof,  until 
the  3l8t  day  of  January,  1866,  when  the  same  was  suspended. 
IHiile  the  business  was  so  carried  on,  the  plaintifb,  being 
merchants  in  the  city  of  Lockport,  accepted  and  paid  in  goods, 
drafts  or  orders,  drawn  in  the  name  of  "  W.  "W.  Douglas,"  on 
them.  The  drafts  amounted,  at  the  time  of  the  commence- 
ment of  this  action,  to  the  sum  of  $976.75. 

This  action  was  brought  to  recover  the  amount  of  said 
drafts. 

The  referee  found,  that  the  business  of  the  glass  factory 
during  the  time  aforesaid,  although  conducted  by  the  said 
husband  of  the  defendant  as  aforesaid,  was  the  business  of  the 
defendant,  and  was  so  conducted  by  him  as  her  agent,  and 
directed  judgment  in  favor  of  plaintiff  for  $1,186.21  and 
costs. 

Murray  dh  Oreene^  for  appellant.  That  no  agency  existed 
after  dissolution  of  firm.    (2  Kent  Oom.,  611.) 
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^h/  <&  Crowley y  for  respondents.  That  the  conrt  is  bound 
by  the  facts  aa  found  by  referee.  {Ma/rco  v.  Lherpocl  and 
London  Insurance  Co.^  35  N.  Y.,  664 ;  Doiy  <md  anoUier  v. 
Cardua^  31  K.  Y.,  547 ;  Metcaff  and  £vU  v.  Mattisons^  32 
K.  Y.,  464.)  There  was  no  error  in  the  reception  of  evi- 
dence. {Porter  v.  SuoJcnumy  38  N.  Y.,  210 ;  Morehouse  v. 
MaUhews^  2  Ooms.^  514.) 

Chtjboh,  0.  J.  The  referee  found  that  the  business  of  the 
glass  fiictory  was,  in  fact,  the  business  of  the  defendant,  and 
was  conducted  by  the  husband  as  her  agent.  An  examination 
of  the  evidence  impressed  my  mind  with  a  contrary  con- 
clusion. There  is  veiy  little  conflict  of  evidence,  and  the 
case  must  be  determined,  from  the  inference  which  ought  to 
be  drawn  from  conceded  &cts.  Up  to  the  period  of  t^e  last 
sale  of  one-half  of  the  property  to  the  defendant,  she  was 
confessedly  the  owner  of  one-half  the  real  estate  purchased 
for  her  by  her  father,  and  the  bu8ine«  was  carried  on  in  her 
name,  and  that  of  the  owner  of  the  other  half  of  the  real 
estate.  When  the  purchase  was  made  from  the  copartner  of 
his  half  of  the  property  and  business,  the  whole  belonged  to 
her ;  but  the  business  was  then  changed  from  her  name  to 
that  of  lier  husband,  and  he  carried  it  on  in  his  own  name, 
without  any  control  or  interference  from  the  defendant,  and 
held  out  to  the  world  that  the  business  was  his,  and  conducted 
for  his  benefit  It  is  true  that  he  took  possession  of  the  per- 
sonal property  of  his  wife,  which,  together  with  the  debts  due 
the  concern,  he  used  in  the  business ;  but  no  one  except  the 
defendant  could  complain  legally  of  this  appropriation  of  her 
property.  With  her  consent  it  was  competent  for  the  husband, 
to  appropriate  the  assets  and  assume  the  liabilities  of  the  lato 
firm,  and  continue  the  business  in  his  own  name  and  for  his 
own  benefit.  Keither  existing  nor  future  creditors  could 
question  this  arrangement,  because  he  received  a  considerable 
amount  more  than  he  assumed,  and  there  was  no  deception  in 
the  manner  of  conducting  the  business. 

The  plaintiff  in  this  action  supposed,  that  the  business  was 
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carried  on  by  the  husband  on  his  own  account,  and  credit  was 
given  to  him  personally ;  and  when  the  husband  failed  all 
the  personal  property,  stock,  and  materials  belonging  to  the 
business,  were  assigned  by  her  husband  for  the  benefit  of  his 
creditors  and  passed  to  the  assignee,  without  any  claim  on  the 
part  of  the  wife.  The  circumstance,  that  the  husband  made 
some  expenditures  upon  the  real  estate,  is  not  inconsistent 
with  the  fact  that  the  business  was  conducted  for  his  benefit. 
The  expenditures  were  deemed  necessary  for  the  benefit  of 
the  business,  and  his  creditors  could  only  complain  of  them, 
if  they  exceeded  in  amount  the  value  of  the  personal  estate 
received  from  his  wife  after  paying  existing  liabilities.  If  he 
received  $5,000  from  his  wife,  and  only  expended  that 
amount  upon  her  -property ^  the  rights  of  the  creditors  were 
not  affected  in  any  degree ;  and  if  he  expended  a  greater 
amount,  so  as  to  give  the  creditors  an  equitable  r%ht  to 
the  excess,  the  proper  remedy  was  by  creditors'  bill  for  an 
accounting. 

This  as  it  appears  to  me,  was  the  real  nature  of  the  trans- 
action ;  and  the  only  embarrassment  I  have  in  deciding  the 
case  in  accordance  with  these  views,  arises  from  the  conclu- 
sive character  of  findings  of  &ct  by  a  referee  or  jury  upon 
this  court.  The  rule  is,  that  if  there  is  any  evidence  to  sus- 
tain the  finding,  this  court  cannot  interfere  with  it,  although 
we  might  arrive  at  a  different  conclusion. 

The  referee,  in  the  first  place,  finds  that  the  husband  car- 
ried on  the  business  in  his  own  name,  as  though  it  was  his 
own,  with  the  knowledge  of  his  wife,  but  without  any  agree- 
ment or  contract  with  her  or  with  any  one  authorized  to  act 
for  her ;  and  then  finds  that  the  business  was,  in  feet,  the 
defendant's,  and  conducted  by  the  husband  as  her  agent.  I 
infer  that  the  learned  referee  intended  by  these  two  findings 
to  hold,  that  because  there  was  no  agreement  by  the  wife,  or 
any  one  in  her  behalf,  that  the  husband  should  conduct  the 
business  as  his  own,  therefore,  as  she  owned  the  business  at 
the  time  and  had  not  agreed  to  any  change,  it  remained,  in 
fact,  her  business,  and  the  husband  must  be  deemed  her  agent. 
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This  conclusion  is  not  legitimate.  The  onw  was  upon  the 
plaintiff.  When  the  last  purchase  was  made,  the  right  of  the 
husband  to  act  as  agent  ceased.  That  was  an  agency  for  the 
old  firm,  and  the  dissolution  of  the  firm  was  a  reyocation  of  the 
agency.  If  the  husband  had,  in  fact,  continued  to  act  as  agent, 
the  consent  of  the  wife  would  have  been  presumed ;  but  he 
confessedly  did  business  for  himself,  and  there  is  no  conflict 
of  evidence  upon  this  point.  When  the  husband  changed 
the  mode  of  doing  business,  by  substituting  his  own  for  his 
wife's  name,  and  bought  and  sold  upon  his  own  credit,  and  in 
all  respects  conducted  the  business  as  his  own,  her  knowledge 
of  all  these  facts  implied  an  assent  on  her  part,  that  her  hus- 
band should  thus  conduct  the  business,  and  would  preclude 
her  from  afterward  claiming  any  benefit  from  it. 

We  must  bear  in  mind  the  relation  of  the  parties.  Formerly 
the  husband  had  the  legal  right,  to  take  possession  of  the 
personal  estate  of  his  wife,  and  appropriate  it  to  his  own  use. 
There  is  no  law  to  prevent  his  doing  so  now,  with  her  con- 
sent, express  or  implied. 

If  this  had  been  a  contract,  between  the  creditors  of  the 
husband  and  the  defendant,  for  the  property  assigned,  plaintiff 
would  have  succeeded  upon  the  ground,  that  the  defendant 
consented  to  the  mode  of  doing  business  by  the  husband,  in 
holding  himself  out  as  the  principal,  and  procuring  credit  as 
such ;  but  there  is  an  inconsistency  in  securing  a  title  to  the 
property  by  a  transfer  from  the  husband,  and  then  holding 
the  wife  liable,  personally,  for  the  debts  as  principal.  I  do 
not  think  the  finding  of  the  learned  referee  can  be  sustained, 
either  as  a  finding  of  fact  or  conclusion  of  law. 

A  new  trial  may  develop  a  different  state  of  fiusts.  The 
judgment  must  be  reversed  and  a  new  trial  ordered, 

Allen,  Gboveb,  and  Folgeb,  JJ.,  concur. 

Bafallo,  J.,  dissents.    Judgment  reversed. 
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Fsux  J.   DuFET,  Sespondent,  v.  Dsknib  J.   O'Donoyan     |i|  Sir 

et  aL,  Appellants.  i^  ^ 


FlaSntiff  pnichaBed  certain  real  estate  at  an  auction  sale,  paying  ten  per  cent  Ii89 
of  the  pnichaBe-pxioe.  The  nsoal  memorandmn  of  sale  was  signed  by 
him  and  the  auctioneer.  At  the  place,  and  shortly  before  the  honr 
agreed  upon,  for  the  payment  of  the  balance  of  the  porchase-money,  he 
tendered  vendor's  agent  a  check  for  the  amount,  which  the  agent  refused, 
unless  certified,  but  permitted  plaintiff  to  go  for  the  certification,  and 
with  the  impression  that  the  certified  check  would  be  reodved  at 
any  time  during  the  day.  Plaintiff  returned  about  two  hours  after  the 
time  fixed  for  performance,  with  the  check  duly  certified,  which  he  ten- 
dered, and  demanded  the  deed.  This  was  refused,  upon  the  ground,  that 
the  time  for  performance  had  passed.  The  lands  were  the  samt  day 
oonyeyed  to  a  third  person,  who  had  ftill  knowledge  of  all  the  fitcts.  In 
an  action  for  specific  iMrformance  against  the  vendor  and  subsequent 
purchaser,  the  complaint  in  which  set  up  a  contract  of  sale,  which  was 
admitted  by  the  answer, — HMy 

1st  Defendants  having  admitted  contract,  and  not  having  pleaded  the 
statute  of  firauds,  are  deemed  to  have  renounced  the  benefit  of  it 

2d.  Performance  at  the  precise  time  was  widved,  and  vendor  was 
estopped  tcom  claiming,  that  the  right  to  perfoim  was  lost  by  lapse  of 
time. 

8d.  The  tender  not  having  been  refiised  because  not  in  money,  the 
rig^t  to  demand  money  was  waived. 

4th.  The  subsequent  purchaser  took  titie  sulject  to  the  equities  of 
plaintiff^  and  was  properly  required  to  convey  to  him. 

(Submitted  June  21, 1871 ;  decided  September  2, 1871.) 

Appi&al  from  jadgment  of  the  late  General  Term  of  the 
second  jndidal  district,  affirming  judgment  entered  in  Kings 
connty  upon  decision  of  court  in  &vor  of  plaintiff. 

Action  for  specific  performance  of  contract  for  the  sale  of 
lands  in  Brooklyn.  The  premises  in  question  were  owned  by 
the  defendant  Dennis  O'Donovan,  and  were  sold  to  the  plain- 
tiff at  public  auction  on  the  11th  of  November,  1868.  The 
usual  memorandum  of  sale  was  signed  by  the  auctioneer  and 
the  plaintiff,  the  latter  paying  ten  per  cent  of  the  purchase- 
price,  and  agreeing  to  pay  the  balance  on  the  first  day  of 
December,  at  twelve  o'clock,  at  the  office  of  T.  F.  O'Donovan, 
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202  Broadway,  New  York,  when  and  where  the  deed  was  to 
be  ready  for  delivery.  Shortly  before  the  hour  named,  the 
plaintiff  waa  at  the  place  named,  and  Mr.  T.  F.  O'Donovan, 
the  agent  and  attorney  of  the  vendor,  was  there  with  the  deed 
ready  for  delivery,  and  the  amount  to  be  paid  was  computed 
and  ascertained.  The  plaintiff  proposed  to  give  his  check  for 
the  amount,  on  one  of  the  banks  in  the  city  of  Brooklyn, 
which  the  agent  declined  receiving  unless  certified,  and  the 
plaintiff  then  left  to  get  the  check  certified,  the  agent  saying 
he  should  be  in  his  ofiice  all  the  day. 

The  plaintiff  returned  before  two  o'clock  with  a  certified 
check  for  the  amount,  and  tendered  the  same,  and  demanded 
a  delivery  of  the  deed,  which  was  refused,  on  the  sole  ground 
that  the  time  was  past,  and  the  sale  had  been  canceled.  The 
same  afternoon  the  agent  and  attorney  of  the  vendor  called 
upon  his  father,  the  other  defendant  and  a  relative  of  the 
vendor,  and  induced  him  to  take  a  conveyance  of  the  premises, 
at  the  price  agreed  to  be  paid  by  the  plaintiff^  he  having  ftill 
knowledge  of  all  the  facts. 

The  justice  before  whom  the  case  was  tried  gave  judgment 
for  the  plaintiff,  which  was  affirmed  by  the  General  Term  of 
the  Supreme  Court,  sitting  in  the  second  district 

Jacob  A.  OrosSy  for  appellant.  That  the  court  should 
reform  the  findings  of  &ct,  in  accordance  with  the  evidence. 
{Draper  v.  StaneweU^  38  N.  T.,  219.)  The  contract  was  void 
within  the  statute  of  frauds.  {Fenhf  v.  Stewart^  6  Bandf., 
109;  Champion  v.  Plummery  1  N.  R.,  262;  Wheeler  y. 
Colliery  M.  &  M.,  123 ;  DdbeJl  v.  Hutohineony  3  A.  &  E., 
365 ;  .Wright  v.  Weeke^  26  K  T.,  188 ;  Toung  v.  Drake^  1 
Seld.,  463.)  Appellants  have  a  ri^t  to  object  here  to  the 
legal  sufficiency  of  the  complaint.  (Code,  §  148 ;  Cole  v. 
Bhmty  2  Bosw.,  126.)  The  rescission  of  the  contract  was 
legal,  respondent  being  in  default.  {Friesa  v.  Rider^  24  N. 
T.,  367 ;  Benedict  v.  Lynch^  1  Johns.  Ch.,  374 ;  Harrington 
V.  Wheeler y  4  7es.,  690 ;  Iloyd  v.  CdUetty  4  Brown  Ch.,  469 ; 
Lomond  et  oZ.,  v.  Davally  7  Ad.  A  Ell.,  N.  S.,  1029.)    The 
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agent  was  a  special  agent,  and  a  departure  from  his  instrac- 
tions  could  not  affect  his  principal.  {£laston  v.  Clarky  86  N. 
Y.,  825 ;  SbUinger  v.  National  Com  Ex.  Bank,  6  Abb.,  N. 
8.,  295 ;  Hogg  v.  Sinithy  1  Taunt,  347 ;  Gardiner  v,  BaiMe^ 
6  Term.,  691 ;  Hutchings  v.  Hunger^  41  N.  Y.,  155.)  No 
valid  tender  was  made.  {FeUows  v.  Ncrthrwpy  89  N.  Y., 
117 ;  Matthews  v.  Hamilton^  28  470 ;  Ward  v.  Mans, 
Salk.,  442 ;  S.  C,  2  Ld.  Raymond,  980 ;  Nickson  v.  Brohanj 
10  Mod.,  100 ;  PynnePs  Case,  6  Rep.,  117 ;  Smock  v.  Dade, 
4  Rand,  642 ;  Barker  v.  Gfreenwoodj  2  Young  &  Coll.  Exch., 
418 ;  8.  C,  6  Law.  J.  N.  8.  Ex.  Eq.,  54 ;  Bar&M  v.  Pmi- 
landy  10  B.  &  C,  760 ;  BueseU  v.  Bangley,  4  B.  &  A.,  395 ; 
ThmM  V.  Smithy  11  Mod.,  72,  87 ;  BI(ao  y.  RuMeUy  1  C.  & 
P.,  866*;  Underwood  v.  Mchots,  17  Com.  B.,  239  ;  EeUer  v. 
SeoUj  2  Smedes  &  M.,  81 ;  Williams  v.  EvanSy  86  Law  J.  N. 
8.  Q.  B.,  Ill ;  McOuUock  v.  MoEeSy  4  Harris,  2,  8,  9;  Zob- 
dell  y.  Bakery  42  Mass.,  202 ;  Bridges  v.  Oarretty  21  L.  T. 
N.  8.,  141,  C,  P  ;  Edwards  on  Bills,  57,  68.) 

Crooky  Bergen  dk  Pratty  for  respondents.  That  the  tender 
was  good.  (2  Green  on  Ev.,  §  601.)  No  tender  was  neces- 
sary, it  having  been  waived  by  defendants'  refusal  to  perform. 
(16  Wend.,  474 ;  8  Johns.,  474 ;  7  Johns.,  476 ;  2  8and.  Chy., 
143 ;  20  Barb.,  509 ;  IE.  D.  8mith,  468 ;  Stone  v.  Spragtiey 
20  Barb.,  509.)  Time  is  not  the  essence  of  the  contract. 
{OaU  V.  Archery  42  Barb.  3,  20 ;  2  8tory  Eq.  J.,  62 ;  96 
§  771 ;  99  §  775,  note  4 ;  HepwdL  v.  KnigUy  1  Young  & 
CoUyer,  415 ;  Lamnond  v.  DavoUy  9  Adolph  &  EUfe,  N.  8., 
1030.)  The  sale  was  not  rescinded.  (2  Bouv.  Law  Die, 
468.)  The  subsequent  purchaser  is  subject  to  the  equities 
attaching  to  the  vendee.    {Laoerty  v.  MoorCy  33*  N.  Y.  658.) 

Allsst,  J.  The  judge  by  whom  the  case  was  tried'  has, 
upon  competent  evidence,  found  every  &ct  essential  to  sustain 
the  action  and  the  judgment  given  therein.  Upon  the  only 
question  of  fitct  in  respect  to  which  there  was  any  oondict  of 
evidence,  if  it  was  within  the  province  of  this  courft^ to- review 
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the  findings  of  fact,  when  there  was  any  evidence  to  sustain 
them,  we  should  concur  in  opinion  with  the  court  below. 

The  balance  of  evidence  was  with  the  plaintiff  as  to  the 
transactions  of  the  first  of  December,  and  clearly  showed  an 
assent  on  the  part  of  the  agent  of  the  vendor  that  the  vendee 
might  have  the  brief  time,  beyond  the  hour  named  for  the 
performance  of  the  contract,  necessary  to  procure  the  certifi- 
cation of  his  check.  Had  it  been  intended,  to  hold  the  plain- 
tiff to  a  performance  at  the  very  minute,  the  party 
should  have  given  notice  of  such  intention  at  the  time 
when  the  vendee  proposed  to  go  for  the  certification  and 
return  to  consummate  the  transaction  at  a  later  hour  in  the 
day;  and  no  objection  being  then  made,  the  vendor  was 
estopped  fi*om  claiming,  upon  the  return  of  the  vendee  within 
a  reasonable  time,  that  the  right  to  perform  had  been  lost  by 
lapse  of  time. 

But  the  objections  taken  to  the  judgment,  will  be  cornddered 
in  the  order  in  which  they  are  made  upon  this  appeal. 

1.  It  is  objected  that  no  contract,  valid  by  the  statute  of 
firauds,  was  proved  upon  the  trial.  There  are  several  answers 
to  this.  1.  It  was  not  taken  or  made  at  the  trial.  2.  A  con- 
tract of  sale  was  averred  in  the  complaint,  and  admitted  by 
the  answer.  If  the  defendants  had  intended  to  insist  upon 
the  statute  of  frauds,  or  the  invalidity  of  the  contract  for  any 
other  reason,  they  should  have  denied  the  making  of  the  same, 
and  put  the  plaintiff  to  proof^  or  set  up  the  special  matter 
relied  upon.  Having  admitted  the  contract,  and  not  having 
pleaded  the  statute  of  frauds,  or  insisted  upon  it  in  their 
answer,  the  defendants  are  deemed  to  have  renounced  the 
benefit  of  it  {Harris  v.  Kniokerkiekerj  6  Wend.,  638 ;  Canine 
V.  Graham^  2  Paige,  177.)  2.  It  is  claimed  that  the  plaintiff 
was  in  default,  in  that  he  was  not  prepared  to  accept  the  deed 
of  the  premises,  and  pay  the  ninety  per  cent  of  the  purchase 
money  remaining  unpaid,  precisely  at  the  hour  named  for  the 
performance  of  the  contract  He  was  at  the  place  shortly 
before  the  time,  prepared  to  complete  the  purchase,  but  was 
n»6t  vdHtk  the  objection,  that  his  dieck  was  not  certified,  and 
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left,  with  the  ament  of  the  seller's  agent,  to  procure  the 
required  eertificatioiu 

Performanoe  at  the  precise  time  was  waived  by  the  agent, 
and  the  vendor  cannot  claim  that  this  was  without  authority. 
It  was  an  act  clearly  within  the  scope  of  his  authority,  as 
indicated  to  the  plaintiff,  and  no  secret,  undisclosed  instruc- 
tions of  the  principal  to  the  agent,  if  any  such  had  existed, 
restricting  and  limiting  his  apparent  authority,  could  affect 
the  rights  of  innocent  third  persons.  But  without  this  assent, 
the  plaintiff's  right  in  equity  to  a  peribrmance  of  the  contract 
was  perfect.  In  legal  actions  the  rule  is  more  stringent  than 
in  equity,  and  a  party  to  a  contract,  asserting  his  right  by  an 
action  at  law,  must  bring  himself  strictly  within  the  terms  of 
the  contract ;  but  courts  of  equity  will  enforce  contracts  spe- 
cifically, when  no  action  for  damages  could  be  maintained. 
{Friess  v.  JBidery  S4  K.  Y.,  367 ;  Zennan  v.  Nofpjpw^  2  Sch. 
&  Lef.,  684.) 

Time  is  not  ordinarily  regarded  in  equity  as  the  essence  of 
the  contract,  unless  the  parties  have  so  treated  it,  or  it  neces- 
sarily follows  from  the  nature  and  circumstances  of  the  con- 
tract 

If  the  party  seeking  performance  has  acted  with  good  £Euth 
and  reasonable  diligence,  and  there  has  been  no  change  of 
circumstances  affecting  the  equities  of  the  parties,  or  the  jug- 
tioe  of  the  contract,  and  time  has  not  been  expressly,  or  by 
implication,  made  of  the  essence  of  the  contract,  a  court  of 
equity  will  decree  a  specific  performance,  although  there  has 
not  been  a  Uteral  performance  as  to  time.  (Story  Eq.  Jur., 
%  76,  and  cases  dted  in  notes.)  The  plaintiff  here  was  guilty 
of  no  laches,  but  was  ready,  desirous,  and  eager  to  perform 
his  contract ;  and  the  delay  of  one  hour  and  a  half  in  the 
actual  tender  of  the  money,  was  excused  by  the  acts  of  the 
vendor's  agent,  and  there  is  nothing  in  the  character  of  the 
property,  or  the  nature  of  the  transaction  to  indicate  that 
time  was  intended  to  be  essentiaL  8d.  It  is  urged  that  the 
tender  was  insufficient,  as  it  was  not  in  money.  But  it  was 
not  refused  for  that  reason.    It  was  rejected  because  not  made 
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in  time,  and  not  because  the  certified  check  was  not  money 
or  legal  tender.  It  cannot  now  be  objected,  that  the  party 
could  not  have  been  compelled  to  accept  a  certified  check  in 
lieu  of  money.  He  waived  his  right  to  demand  the  money 
by  not  asserting  it  at  the  proper  time.  {Oarfrum  t.  PuUzj 
21  N.  T.,  647 ;  U.  S.  Bank  of  Oeargiaj  10  Wheat.,  338 ; 
Snow  V.  Perry ^  9  Pick.,  642.) 

The  objection  to  the  tender  could  have  been  obviated,  and, 
therefore,  was  waived,  not  having  been  taken.  4th.  The 
objection  that  the  defendant,  Timothy  O'Donovan,  was  a 
hona  fide  purchaser,  and  therefore,  not  affected  by  the  equi- 
ties of  the  plaintiff,  is  not  sustained  by  the  evidence.  The 
conveyance  to  him  was  collusive  and  to  avoid  the  plaintiff's 
claim,  and  was  taken  by  the  grantee  with  fall  notice  and 
knowledge  of  all  the  circumstances.  He  took  his  title  subject 
to  the  equities  of  the  plaintiff,  and  was  properly  required  to 
convey  to  the  plaintiff.    {Laverty  v.  Moore^  33  N.  T.,  668.) 

The  judgment  should  be  affirmed  with  costs. 

AU  concur.    Judgment  affirmed. 


Daniel  Wabneb,  Appellant,  v.  Jambs  H.  Wabben, 

Bespondent. 

Whero  a  husband,  with  a  fraudulent  intent,  obtained  from  his  wife  a  power 
of  attomejr,  authoriadng  him  to  do  businefls  in  her  name  and  as  her  agent, 
and  after  having  by  fiEtlse  and  fraudulent  statements  established  a  ficti- 
tlous  credit,  by  means  whereof  he  obtained,  upon  credit,  lai^ge  amounts  of 
goods,  a  portion  of  which  he  sold  in  the  original  package  at  less  than 
cost,  and  then  induced  his  wife  to  make  an  assignment,  the  wiib  having 
no  knowledge  of  the  fraudulent  intent— .BUd,  that  the  wife  is  chargeable 
with  knowledge  of  the  fraudulent  scheme  of  her  agent,  the  husband,  and 
the  assignment  is  void.  (Gboyeb,  J.,  Folgeb  and  Rafallo,  JJ.,  con- 
curring.) 

In  an  action  brought  by  the  assignee  against  a  sheriff,  who  had  taken  the 
assigned  property  upon  attachment  agafaut  the  wife. — BM^  that  the 
declarations  of  the  husband,  disconnected  with  any  act  of  his,  as  agent, 
made  in  the  absence  of  the  wife,  were  not  competent  evidence. 

(Argued  September  8th,  1871 ;  dedded  September  11th,  1871.) 
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Appeal  from  jud/zn^aent  of  the  late  General  Term  of  the 
seventh  judicial  district,  afi&rming  judgment  entered  in  Mon- 
roe county  upon  report  of  a  referee  in  fisivor  of  plaintiff. 

This  is  an  action  of  replevin,  brought  by  plaintiff  as  assignee 
of  Mary  A.  Gilman  against  the  sheriff  of  Monroe  county, 
who  had  taken  the  assigned  property  upon  an  attachment 
found  against  the  assignor. 

In  1860,  Thomas  C.  Gilman,  residing  in  Bochester,  having 
been  then  recently  dischai^ed  from  his  debts  under  the  insol- 
vent laws  of  this  State,  formed  a  plan  to  engage  in  the  busi- 
ness of  a  boot  and  shoe  dealer  in  said  city  in  the  name  of  his 
wife ;  and  after  establishing  a  credit  in  New  York  and  Boston, 
and  purchasing  on  the  strength  of  it,  to  assign  the  property 
iu  his  hands  so  as  to  defraud  creditors. 

Accordingly,  he  procured  from  his  wife,  Maiy  A.  Gilman, 
a  power  of  attorney,  reciting  that  she  was  about  to  engage  in 
said  business,  in  Bochester,  and  constituting  him  her  agent 
and  attorney,  with  general  power  to  conduct  the  business  for 
her  and  in  her  name.  Mrs.  Gilman  had  no  property  or  other 
means;  and  her  husband,  before  making  any  puk'chase,  bor- 
rowed $10,000  with  her  knowledge.  At  different  times  in 
1861  and  1862,  Gilman,  by  false  representations  as  to  the  pecu- 
niary circumstances  of  Mrs.  Gilman,  induced  dealers  in  New 
York  and  Boston  to  sell  her  boots  and  shoes,  to  a  large  amount, 
on  credit,  so  that  in  November,  1862,  she  owed  on  that  account 
to  the  firm  of  Claflin,  Mellin  &  Co.,  of  New  York,  $6,278.55 ; 
and  to  H.  L.  Daggett  &  Go.,  of  Boston,  over  $1,800.  Some  of 
the  goods  bought  in  November,  1862,  Gilman  sent  to  Elmira 
and  Buffalo,  in  the  original  cases,  and  caused  them  to  be 
disposed  of  there,  for  his  benefit  to  over  $800,  cost  prices,  and 
he  used  the  avails.  Mrs.  Gilman  in  no  manner  superintended 
or  controlled  the  business,  except  by  giving  her  husband  the 
power  of  attorney ;  and  in  that  act  as  in  all  others  pertaining 
to  the  business,  she  was  used  by  her  husband  to  defi^ud  said 
creditors.  On  the  25th  November,  1862,  Mrs.  Gilman,  at 
the  instance  of  her  husband,  made  an  assignment  to  the 
plaintiff,  in  trust,  to  pay  her  creditors,  containing  preferen- 
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068.  The  assignment  was  not,  in  any  respect,  directed  or 
controlled  by  Mrs.  Oilman,  except  that  she  expressed  a  wish 
that  her  mother  should  be  preferred  as  a  creditor,  which  ww 
done.  The  referee  found  that  Mrs.  Gilman  intended  no 
wrong,  bat  she  was  a  passive  instrument  in  the  hands  of  her 
husband,  whereby  the  creditors  from  whom  said  stock  was 
purchased  were  defrauded. 

The  stock  in  trade  included  in  the  assignment  was,  on  the 
11th  December,  1862,  seized  by  the  defendant  as  sheriff  of 
the  county  of  Monroe,  by  virtue  of  an  attachment  issued  out 
of  the  Supreme  Court,  in  an  action  brought  by  said  Claflin, 
Mellen  &  Co.  against  Mrs.  Gilman. 

Upon  the  trial  of  the  action,  Lewis  Selye,  a  witness  for 
defendant,  was  asked  to  give  conversation  had  with  the  hus- 
band, Thomas  C.  Gilman,  in  the  spring  of  1861,  before  the 
opening  of  the  store  and  while  it  was  being  fitted  up.  This 
was  objected  to  by  plaintiff  as  incompetent  and  ImmateriaL 
Objection  overruled  and  plaintiff  excepted.  The  witness 
swore,  in  substance,  that  the  husband  stated,  he  did  not  expect 
to  make  money  legitimately  out  of  the  business^  but  to  esta- 
blish a  credit,  and  at  the  proper  time  to  &il  and  divide  the 
profits. 

W.  F.  CogsweUj  for  appellant.  The  assignment  not  void 
as  to  creditors  by  reason  of  fraudulent  intent  of  agent.  {Bcih 
cock  V.  EkMer,  24  N.  T.,  623,  681 ;  Wilson  v.  For»yth,  24 
Barbour,  105,  120,  128 ;  Kamwnxmgh  v.  Bechmth^  44  Bar- 
bour, 192,  since  affirmed  in  the  Commission  of  Appeals.) 

George  F.  Da/nforthj  for  respondent.  The  principal  is 
liable  for  the  fraud  of  her  agent,  although  perpetrated  without 
her  knowledge  or  consent.  {Sandford  v.  Handy ^  23  Wend., 
260 ;  Kelson  v.  Cowing^  6  Hill,  836 ;  Bennett  v.  Judson^  21 
N.  T.,  238 ;  EhjoeU  v.  Chamberlin,  81  K  Y.,  619 ;  1  Par- 
sons  on  Contracts,  vol.  1,  p.  62,  §  9 ;  JBem  v.  Nichols^  1  Salk, 
289 ;  Fitzdmmons  v.  JoeTAn^  21  Term.,  129 ;  Jefferey  v.  Bige- 
lowy  13  Wend.,  518 ;  JBuguenin  v.  Basetey,  14  Yesey,  289 ; 
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1  Sch.  &  Let,  20&-222.)  The  principal  is  chargeable  with 
knowledge,  and  deemed  to  have  assented  to  the  fraud. 
{Ebtigh  V.  Hiohardson^  8  Story  Rep.,  660;  Kennedy  v. 
Greene,  3  Mylne  and  Eeene,  699,  10  vol.,  Eng.  Ch.  Beports, 
p.  370 ;  Patten  v.  Ineura/nce  Co.y  40  N.  H.,  376 ;  Zewie  v. 
Ckapmany  8  Beavan,  132 ;  Lewis  v.  Ghapmcmj  Eng.  Ch. 
Eep.,  vol.  43,  pp.  132-134 ;  WiUiamsan  v.  Broton^  16  N. 
Y.,  359.)  The  assignment  was  fraudulent  and  void.  (Dun- 
lop's  Polegon  Agency,  51,  62  ;  Durant  v.  MUott,  IB.  &  P., 
3;  Fami  v.  RuseeUy  1  B.  &  P.,  296;  Burge  Suretyship, 
215,  229 ;  Jidbeon  v.  CdUej  1  Douglas,  277 ;  OrahamY,  Starky 
3  Bankrupt  Beg.,  92.) 

Gbover,  J.  The  difference  between  the  counsel,  as  to  thd 
validity  of  the  assignment  of  Mrs.  Oilman  to  the  plaintiff, 
under  which  he  claims  title  to  the  property  in  controversy, 
arises  principally  upon  the  different  construction  put  upon  the 
report  of  the  learned  referee.  The  counsel  for  the  appellant 
construes  it  as  finding,  that  the  assignment  was  executed  by 
Mrs.  Oilman  in  good  faith,  without  any  intent  to  hinder, 
delay  and  defraud  her  creditors,  with  a  further  finding  that 
her  husband  and  agent,  Thomas  0.  Oilman,  had  a  finudulent 
design  to  defraud  her  creditors,  and  that  prompted  by  such  a 
motive,  he  advised  her  to  execute  it ;  from  which  a  legal  con* 
dusion  was  drawn  by  the  referee,  that  although  Mrs.  Oilman^s 
intentions  were,  fiiiriy  and  honestly,  to  appropriate  the  pro- 
perty to  the  payment  of  her  debts,  yet  the  assignment  is 
fraudulent  and  void,  on  account  of  the  fraudulent  designs  of 
her  husband.  If  this  is  the  true  construction  of  the  report, 
the  judgment  cannot  be  sustained.  The  assignment  is  the 
act  and  deed  of  Mrs.  Oilman,  executed  by  her  personally,  and, 
so  fSeur  as  its  validity  depends  upon  the  intention  with  which  it 
was  executed,  it  must  be  her  intention,  and  not  that  of  a  person 
not  a  party  thereto.  The  counsel  for  the  respondent  insists, 
tiiat  the  &ir  construction  of  the  report  shows  that  the  referee 
found,  that  she  executed  the  assignment,  to  enable  her  hus- 
band and  agent,  to  consunmiate  any  object  designed  by  him, 
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and  with  no  other  intent  or  purpose  on  her  part,  and  that 
his  design  in  causing  her  to  execute  it,  appearing  to  have 
been  to  defraud  her  creditors,  that  such  was  the  intent  with 
which  she  executed,  although  ignorant  of  the  design  of  her 
husband  in  requiring  its  execution  by  her.  If  this  is  the 
true  construction,  the  legal  conclusion,  that  it  was  fraudulent 
and  void  as  to  the  creditors,  was  correct.  If  the  construction  is 
doubtful,  that  should  be  adopted,  that  will  sustain,  rather  than 
one  requiring  a  reversal  of  the  judgment.  The  finding,  in 
substance,  is  that  in  the  latter  part  of  1860,  or  the  forepart 
of  1861,  Gihnan  formed  a  design  to  engage  in  the  business 
of  a  boot  and  shoe  dealer,  at  Rochester,  not  with  a  view  of 
carrying  on  a  legitimate  business,  but  of  establishing  a  ficti- 
tious credit,  and  purchasing,  upon  such  credit,  goods  in  New 
York  a^d  Boston,  and  then  make  an  assignment  to  defraud 
the  creditors ;  that  he  finally  concluded  to  carry  on  the  busi- 
ness in  the  name  of  his  wife ;  that  to  enable  him  so  to  do,  he 
procured  from  his  wife  a  power  of  attorney,  authorizing  him 
to  use  her  name  and  act  as  her  agent,  in  carrying  on  the  busi- 
ness of  a  boot  and  shoe  dealer,  both  in  making  purchases  and 
sales,  and  in  all  respects  to  manage  and  conduct  the  business ; 
that  neither  Gilman  nor  his  wife  had  any  property  whatever ; 
that  to  enable  him  to  establish  a  credit,  $10,000  was  borrowed 
of  one  Baker,  for  which  no  security  whatever  was  given,  except 
Mrs.  Gilman,  shortly  thereafter,  executed  to  the  lender,  papers 
authorizing  the  entry  of  a  judgment  against  her  for  the 
amount,  but  upon  which  no  judgment  was  ever  entered ;  that 
after  obtaining  this  money,  Gilman  proceeded  to  New  York 
and  Boston,  and  by  false  and  fraudulent  representations,  suc- 
ceeded in  purchasing  goods,  partly  for  cash  and  partly  for 
credit,  from  time  to  time  increasing  his  indebtedness  in  New 
York  and  Boston  generally,  until  October  and  November, 
1862,  when,  by  continuing  his  false  and  fraudulent  statements, 
he  made  still  larger  purchases  upon  credit  in  New  York  and 
Boston,  and  having  succeeded  in  effecting  such  purchases, 
proceeded  to  dispose  of  a  portion  of  the  goods  so  purchased, 
in  the  original  packages,  at  Elmira  and  Bufialo,  at  less  than 
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cost,  and  after  effecting  such  BaleB,  induced  his  wife,  Mrs. 
Oilman,  to  execute  an  assignment  to  the  plaintiff,  embracing 
the  property  in  question,  with  what  debts  might  be  due  to 
her,  to  the  plaintiff,  in  trust  for  the  payment  of  her  debts, 
giving  a  preference  first  to  her  mother  as  indorser  of  notes  for 
her,  and  after  such  notes  were  paid,  a  preference  to  Baker, 
intended  to  secure  the  payment  of  the  loan  with  which  Gil- 
man  was  enabled  to  start  upon  this  career.  The  referee  has 
not  found,  that  Baker  made  the  loan  with  intent  to  enable 
Oilman  to  create  a  fictitious  credit,  and  thus  be  able  to  pro- 
cure the  goods  which  were  afterward  assigned  to  secure  him, 
or  that  he  was  to  participate  in  the  fruit  of  the  fraud,  and, 
therefore,  we  cannot  assume  that  the  assignment  was  found 
fraudulent  upon  this  ground.  The  referee  has  found  that,  in 
all  this  business,  Mrs.  Oilman  was  a  guiltless,  artless  woman, 
who  did  not,  in  any  manner,  take  charge  of,  or  in  any  way, 
superintend  or  control,  said  business,  and  did  not,  in  fact, 
intend  to  commit  any  wrong,  but  was  a  passive  instrument  in 
the  hands  of  her  husband,  by  whom  the  frauds  were  perpe- 
trated, and  who  designed,  by  the  assignment,  to  consummate 
the  same.  Mrs.  Oilman  may  have  been,  and  from  the  find- 
ing, it  must  be  assumed  that  she  was,  guiltless,  in  a  moral 
sense,  from  having  acted  under  the  marital  control  of  her 
husband,  ignorantly  and  without  inquiry  having  executed  any 
paper,  or  done  any  other  act  connected  with  the  business, 
with  no  motive  or  intention,  except  to  enable  him  to  accom- 
plish whatever  purpose  he  chose,  as  her  agent ;  but  in  a  legal 
sense,  for  civil  purposes,  it  is  quite  different.  His  objects 
became  hers ;  his  frauds  were  her  frauds ;  and  she  is  respon- 
sible therefor,  however  destitute  of  any  knowledge  thereof. 
While  recent  legislation  has  placed  married  women,  for  busi- 
ness purposes,  in  the  same  position  as  if  sole,  it  has,  in  this 
respect,  given  them  no  additional  advantages.  While  they 
may  carry  on  business  on  their  separate  account,  and  employ 
their  husbands  as  agents  therein,  if  they  do,  they  become 
legally  liable  for  the  acts  of  such  agents,  the  same  as  though 
the  marital  relation  did  not  exist.  If  they  execute  papers  for 
SicKKLS — Vol.  L  80 
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the  mere  purpose  of  enabling  the  husband  to  accomplish  some 
purpose  of  his  own,  that  purpose  becomes  the  intention  of  the 
paper,  although  no  inquiry  iM  made  or  knowledge  obtained  as 
to  such  design.  That  would  be  so  as  to  any  principal,  who 
was  a  mere  passive  instrument  in  the  hands  of  an  agent,  hav- 
ing no  motive  or  intention  of  his  own  in  doing  the  act. 
Indeed,  in  such  cases,  it  would  seem  that  the  act,  in  most 
cases,  would  be  the  act  of  the  agent,  and  that  he  would  be 
liable  therefor  as  principal,  as  Gilman  undoubtedly  would 
have  been,  in  the  present  case,  had  the  vendors  sought  to 
charge  him  as  such ;  but  when,  as  in  the  present  case,  Mrs. 
Gilman  is  charged  as  principal,  her  assignment,  made  to 
defraud  her  creditors,  cannot  be  upheld,  because  she  did  not 
know  of  its  purpose  and  the  use  to  be  made  of  it,  while 
executing  it  as  the  passive  instrument  of  her  husband, 
without  any  intention  on  her  part,  except  to  enable  him  to 
effect  his  own  purposes,  which  were  to  defiaud  the  creditors. 
The  findings  of  the  referee  are  sustained  by  the  proof  of  the  acts 
of  Gilman,  and  his  declarations  accompanying  the  same.  The 
&ct  that  neither  had  any  property  whatever.  The  loan  pro- 
cured from  Baker  without  any  security,  and  the  use  made  of 
the  money  in  establishing  a  fictitious  credit.  The  preference 
given  to  him  by  the  assignment,  which  was  an  uncontroverted 
&ct.  It  is  only  by  the  assumption,  that  Mrs.  Gilman  was  a 
mere  automaton  in  respect  to  the  entire  business  that  she  can 
be  excused,  in  a  moral  view,  from  the  guilt  of  participating 
in  the  entire  fraudulent  scheme.  She  cannot  be  so  excused 
in  a  legal  view.  The  judgment  must  be  affirmed,  unless  some 
of  the  exceptions  taken  to  the  rulings  of  the  referee  by  the 
appellant  were  well  taken.  The  defendant  introduced  Lewis 
Selye,  who  testified  that  he  had  two  conversations  with  Gil- 
man in  the  dpring  of  1861 ;  one  before  the  store  was  opened 
and  one  while  the  store  was  fitting  up ;  and  the  defendant's 
counsel  asked  what  he  said.  The  plaintiff's  counsel  objected 
to  the  testimony  as  incompetent  and  immaterial.  The  referee 
overruled  the  objection,  to  which  the  plaintiff's  coimsel 
excepted.    In  considering  this  exception  it  must  be  borne  in 
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mind,  that  the  defendant  was  jostifying  the  taking  of  the 
property,  npon  process  against  Mrs.  Oilman  sued  out  to  col- 
lect her  debt,  under  whom  the  plaintiff  made  title  hj  her 
assignment  to  him,  in  trust,  for  her  creditors.  Thus  it  was 
assumed  by  both  parties  that  Mrs.  Gilman  had  had  title  to  the 
property.  The  evidence  showed,  that  she  acquired  title  by 
purchase  made  by  her  husband  as  her  agent  for  her,  while 
solely  conducting  the  business  as  such  agent.  The  objection 
overruled,  was  to  proof  of  what  was  said  in  the  conversations 
including  both.  If  therefore,  what  was  said  in  either  was 
competent,  the  objection  was  too  general,  and  the  exception 
to  the  ruling  thereon  cannot  be  sustained.  The  first  conver- 
sation was  before  anything  had  been  done  in  the  business, 
and  clearly  inadmissible  against  the  plaintiff,  to  defeat  his  title 
acquired  from  Mrs.  Gilman.  The  second  was  while  the  store 
was  fitting  up  for  the  business,  but  had  no  connection  with 
any  act  done  in  relation  to  the  business  or  any  other  act.  It 
was  the  mere  declaration  of  Gilman,  disconnected  with  any 
act ;  and  as  such,  not  admissible  against  his  wife  or  one  claim- 
ing title  by  assignment  from  her.  The  rule  that  the  declara- 
tions of  an  agent,  made  while  doing  no  act  for  his  principal, 
are  not  competent  evidence  against  the  principal,  is  elemen- 
tary, and  needs  only  to  be  stated.  It  is  equally  clear  that  the 
declarations  of  a  husband  in  the  absence  of  the  wife,  are  not 
competent  evidence  against  the  wife,  or  one  claiming  title 
under  her.  Selye,  under  the  ruling,  gave  material  evidence, 
if  the  declarations  were  competent,  in  favor  of  the  defendant. 
The  referee  held  the  testimony  competent,  and  it  must,  there- 
fore, be  presumed  that  he  considered  it  in  determining  the 
case.  The  ground  of  the  objection  was  sufficient  to  raise  the 
question  as  to  the  competency  of  the  evidence.  We  cannot 
say  that  the  other  testimony,  so  conclusively  established  the 
fiicts  found  by  the  referee,  that  it  would  have  been  a  legal 
error  to  have  found  the  other  way.  To  do  this,  the  evidence 
must  be,  so  conclusive,  that  if  the  cause  had  been  tried  by  jury, 
it  would  have  been  the  duty  of  the  judge  to  direct  a  verdict, 
and  error  to  submit  the  question  to  the  jury.    The  plaintiff 
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may  have  been  prejudiced  by  the  testimony ;  and  as  it  was 
not  competent,  the  judgment  must  be  reversed  and  a  new 
trial  ordered.    Oosts  to  abide  event. 

FoLGEB  and  Kafallo,  JJ.,  concur. 

C.  J.  Allbn  and  Peokhah,  JJ.,  concur  in  result  for  error 
in  the  admission  of  evidence,  expressing  no  opinion  on  other 
questions. 

Judgment  reversed. 


46    8361 
Hi     96, 

^^i-^       William  Bullyhobe,  Bespondent,  v.  William  Cooper,  Jb., 

Appellant. 

An  order  of  discharge,  Issued  under  the  act  providing  for  the  discharge  of  a 
debtor  imprisoned  on  execution  (art.  6,  title  1,  chap.  6,  part  2,  Revised 
Statutes),  will  not  p&r  «0  protect  a  sheriff  acting  under  it,  unless  it  contain 
recitals  of  aU  the  facts  necessary  to  give  Jurisdiction  to  the  court  grant- 
ing it.  It  is  not  sufficient  that  it  shows  general  Jurisdiction  of  the  sub- 
ject-matter ;  but  that  Jurisdiction  of  the  person  and  of  the  especial  case, 
was  acquired  by  the  taking  of  the  necessaty  steps  prescribed  by  the 
statute  to  that  end. 

If  the  order  fidls  in  any  of  these  particulars,  the  fiicts  needful  to  give  Juris- 
diction must  be  established  by  proof  aliunde. 

The  court  does  not  acquire  Jurisdiction  to  issue  the  order,  unless  at  the 
time  of  the  presentation  of  the  petition,  there  is  indorsed  thereon  an 
affidavit  in  the  form  prescribed  by  section  6,  sworn  to  by  the  applicant 

The  omission  of  an  account  of  real  and  personal  estate,  as  it  existed  at  the 
time  of  the  debtor's  arrest,  as  required  by  section  4,  is  not  supplied  by 
allegations  in  the  petition,  that  prior  to  the  rendition  of  the  Judgment, 
in  execution  of  which  the  debtor  was  arrested,  he  filed  his  petition  in 
bankruptcy,  was  adjudged  a  bankrupt,  and  an  assignee  of  all  his  proper^ 
was  appointed. 

(Submitted  September  6th,  1871 ;  decided  September  11th,  1871.) 

Appeal  from  order  of  the  late  General  Term  of  the  eighth 
judicial  district,  reversing  judgment  entered  in  Cattaraugus 
county  upon  decision  of  the  court  and  awarding  a  new  trial. 
(Reported  below  in  2  Lansing,  71.) 
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This  is  an  action  brought  against  defendant  as  sheriff  of 
Oattaraugns  county  for  an  escape. 

On  the  11th  November,  1868,  plaintiff  perfected  judgment 
in  the  Supreme  Oonrt  against  Abner  N.  Flint  and  Norman 
Bullock.  On  the  80th  December,  1868,  an  execution  against 
the  persons  was  issued  upon  said  judgment  to  the  defendant, 
as  sheriff,  who  arrested  said  Flint  and  Bullock  and  committed 
them  to  jail.  Applications  were  made  to  the  county  court 
of  Cattaraugus  county  for  their  discharge.  The  following  is 
a  copy  of  the  petition  presented  upon  the  application  of 
Flint : 

^^In  thb  matteb  of  the  petition  of  Abneb  N.  Fiiizra  TO 

BB  DISOHABaBD  FBOM  DCPBIBONMBHT. 

"  To  the  Cov/nini  Cowrt  of  CaUarcmgua  oov/nty : 

"  The  petition  of  Abner  N.  Flint  respectfully  shows  to  this 
court,  that  he  has  been  and  still  is  imprisoned  by  the  sheriff 
of  Oattaraugns  county,  within  the  jail  limits  of  said  county, 
by  virtue  of  an  execution  issued  out  of  the  Supreme  Court  of 
the  State  of  New  York,  upon  a  judgment  rendered  therein 
in  favor  of  Bichard  Bullymore.  That  he  has  been  so  impris- 
oned for  more  than  sixty  days,  and  that  the  amount  of  said 
execution  is  less  than  $200 ;  that  the  cause  of  such  imprison- 
ment is  an  alleged  fraud  in  procurinfi^  the  property  upon  or 
fe  which  a.,  Z  j.dgm«,/™  «L^^  Z  ^o^pea- 
tioner  further  shows,  that,  prior  to  the  rendition  of  said  judg- 
ment, he  filed  his  petition  in  bankruptcy  in  the  office  of  the 
clerk  of  the  District  Court  of  the  United  States  for  the  north- 
em  district  of  New  York,  and  on  the  24th  day  of  June, 
1868,  was  duly  declared  and  adjudged  a  bankrupt,  under  the 
provisions  of  the  bankrupt  law  of  the  United  States,  passed 
March  2, 1867,  entitled,  ^  An  act  to  establish  a  uniform  system 
of  bankruptcy  throughout  the  United  States ;'  that,  on  the 
10th  day  of  August,  1868,  George  L.  Winters,  of  Ellicott- 
ville,  was  duly  appointed  as  assignee  of  all  his  property  for 
the  benefit  of  creditors,  and  that  your  petitioner  has  no  pro- 
perty whatever,  either  real  or  personal,  either  in  law  or  equity, 


288  BUIXTKOBB  V.  COOPBB.  [S^t, 


Statement  of  case. 


wherewith  to  make  an  account  under  the  proyisions  of  article 
6,  chapter  6,  part  2y  title  1,  of  the  Xtevised  Statates,  and  that 
said  proceedings  in  bankraptcy  are  still  pending,  and  that 
yonr  petitioner  has  a  family  who  need  his  services  for  their 
support;  wherefore,  your  petitioner  prays  that  he  may  be 
discharged  £rom  his  said  imprisonment. 

«A.  K  FLINT. 
^^  Sworn  before  me,  this  13th ) 

day  of  March,  1869.        ) 

^^  F.  BuoKLiH,  Justice  of  the  Peaoe?^ 

The  following  affidavit  was  indorsed  upon  the  petition : 

«  STATE  OF  NEW  TOEK, )      . 
Oattabaugits  Ootjntt,        J     " 

^^  I,  Abner  N.  Flint,  the  within  named  petitioner,  do  swear 

that  the  petition  and  account  of  my  estate,  and  of  the  charges 

therein,  hereto  annexed,  are,  in  all  respects,  just  and  true,  and 

that  I  have  not,  at  any  time,  or  in  any  manner,  disposed  of,  or 

made  over,  any  part  of  my  property,  with  a  view  to  the  future 

benefit  of  myself  or  my  &mily,  or  with  an  intent  to  injure  or 

defiraud  any  of  my  creditors. 

«A.  N.  FLINT. 

*^  Sworn  before  me,  this  13th  ) 
day  of  March,  1869.        J 

"  F.  Buosxm,  Justice  of  the  Peace.^^ 

Upon  said  petition  the  following  order  was  issued : 

^^  At  an  adjourned  term  of  the  County  Court,  held  in  and 
for  the  county  of  Cattaraugus,  on  the  30th  day  of  March, 
1869,  at  the  court-house  in  Littie  Yalley :  Present — Hon.  R 
Lamb,  county  judge. 

^'  March  30, 1869.  In  the  matter  of  Abner  N.  Flint,  an 
imprisoned  debtor. 

"  On  reading  and  filing  the  petition  of  the  above  named 
Abner  N.  Flint,  praying  for  an  order  that  the  said  Abner  N. 
Flint  be  discharged  fix>m  imprisonment  upon  two  executions 
issued  out  of  the  Supreme  Court  in  actions  wherein  Richard 
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Bnlljmore  and  Cyrus  B.  SaKsbuiy  were  respectively  plain- 
tiff, and  Abner  IS.  Flint  and  Norman  Bullock  were  defend- 
ants, which  judgments  were  entered  as  follows,  in  the  clerk's 
office  of  Oattaraugus  county,  the  one  in  favor  of  Richard 
Bullymore  on  the  18th  day  of  November,  1868,  and  the  one 
in  favor  of  Cyrus  B.  Salisbury  on  the  23d  day  of  October, 
1868,  and  on  reading  and  filing  the  inventory  or  schedule 
annexed  to  said  petitions,  and  the  affidavits  of  the  said  Abner 
N.  Flint  thereto  annexed,  that  the  said  inventory  contained  a 
just  and  true  schedule  of  all  the  said  Flint's  property,  either 
in  law  or  equity,  and  all  securities,  choses  in  action,  or  pro- 
perty of  whatever  name  or  nature,  and  that  the  said  Flint  hfis 
not  disposed  of  any  of  his  property,  at  any  time,  with  a  view 
to  hinder,  cheat,  or  delay  or  defraud  his  creditors,  and  on 
filing  due  proof  of  personal  service  of  a  copy  of  the  petitions, 
affidavits,  inventory  and  notice  of  motions  upon  the  respec- 
tive attorneys  of  the  said  plaintiff  for  the  plaintiffii  in  the  &id 
judgments  and  executions,  fourteen  days  previous  to  the 
hearing  thereof,  and  the  said  Abner  N.  Flint  being  brought 
before  the  court  personally,  on  motion  of  William  Manly,  of 
counsel  for  the  petitioner,  it  is  ordered  that  the  said  peti- 
tioner, Abner  N.  Flint,  be  and  he  hereby  is  discharged  from 
his  imprisonment  under  and  in  pursuance  of  the  executions 

aforesaid  • 

« A.  H.  HOWE,  Dq>.  Clerk:' 

The  order  for  the  discharge  of  Bullock  is  similar. 
These  orders  were  served  upon  defendant,  who  thereupon 
discharged  the  prisoners. 

D.  S.  BcUeSy  for  appellant.  If  the  county  court  acquired 
preliminary  jurisdiction,  it  is  sufficient  even  if  orders  failed 
to  show  it.  {Barton  v.  Audinwoadj  7  Wend.,  200 ;  Skmton 
V.  Shelly  3  Sand.,  323.)  The  petition  of  Flint  states  he  has 
no  property.  Even  if  ^Ise,  it  was  conclusive  upon  question  of 
jurisdiction.  {Porter  v.  Purch/y  29  N.  T.,  106,  and  cases  cited ; 
Betta  V.  Bagleyy  12  Pick,  572.)  The  action  of  the  court  was 
judicial  and  cannot  be  reviewed  in  this  action.    {Skinmont 
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V.  Kelleyy  18  N.  Y.,  855 ;  JRusher  v.  Sherman^  28  Barb., 
416 ;  Van  AlOyne  v.  Erwine^  11  N.  Y.,  831 ;  8a/ndt  ▼. 
HiUs^  19  Barb.,  283.)  A  liberal  rale  of  conBtruction  Bhould 
prevail  upon  qaestion  of  jurisdiction.  {Rusher  v.  Sherman^ 
28  Barb.,  416 ;  Va/n  AUtyne  v.  SAerwifiy  11  N.  Y.,  331.) 
The  court  had  the  right  to  act  upon  presumption,  that  the 
condition  before  arrest  existed  at  the  time  of  arrest.  {Barnes 
V.  Edrrie,  4  N.  Y.,  874 ;  JReno  v.  Pindar^  20  id.,  298 ; 
Hoase  v.  SherriU^  16  Wend.,  84 ;  Bromley  v.  Smithy  2  Hill, 
517.)  Every  reasonable  presumption  is  in  &vor  of  the  exist- 
ence of  a  jurisdictional  iact.  {Barnes  v.  JSiarris^  supra; 
JReno  V.  Pindar^  supra ;  Hoose  v.  SherrUl^  sfwpra ;  Brom- 
ley V.  Smithy  supra ;  Sohermerhom  v.  Talmany  14  N.  Y., 
98 ;  SaUers  v.  Thamasy  3  Pai.,  338,  846 ;  BoosweU  v.  Kel- 
logffy  20  Johns.,  208 ;  JSiart  v.  Duboisy  20  Wend.,  283.)  The 
order  was  a  perfect  justification,  although  county  court  had 
no  jurisdiction.  {OanttUon  v.  OrwveSy  8  Johns.,  472 ;  Yates 
V.  PeopUy  6  id.,  335  ;  CcMe  v.  Cooper y  Spencer's  opinion,  16 
id.,  157 ;  Sabacod  v.  BougJUony  6  Wend.,  170 ;  MoChuinty 
V.  Berricky  id.,  241 ;  JSorton  v.  Eendershoty  1  Hill,  118 ; 
Wiles  y.  Browny  8  Barb.,  37 ;  Sh(»u)  v.  DamSy  66  id.,  889  ; 
Chegary  v.  JimkinSy  5  N .  Y.,  876 ;  Hutohi/nson  v.  Brandy  9 
N.  Y.,  208 ;  Porter  v.  Pwrfy,  29  id.,  106 ;  Webher  v.  (?ay, 
24  Wend.,  485  ;  PeopU  v.  Warreny  6  Hill,  440.)  The  order 
need  only  state,  in  general  terms,  the  steps  necessary  to  give 
preliminary  jurisdiction.  {Salter  v.  TcbiaSy  8  Paige,  888 ; 
Frary  v.  DaJdny  7  John.,  75 ;  Service  v.  Hermancey  1  id., 
91 ;  BooseoeU  v.  KeUoggy  20  id.,  207.) 

B.  H.  Austiny  Jr,y  for  respondent.  The  orders  discharg- 
ing Mint  and  Bullock  were  void.  {Browne  v.  Bradlet/y  6 
Abb.,  141-144 ;  PeopU  v.  Brandony  1  Seld.,  106, 124 ;  Stanr 
ton  V.  FUisy  2  Ker.,  676 ;  Sale  v.  Sweety  40  N.  Y.,  97 ;  3 
Story,  Circuit  Court  R,  pp.,  360,  862 ;  Msher  et  al.  v.  Our- 
riery  7  Metcalf,  424,  427 ;  In  the  matter  of  Grant,  2  Story, 
312,  310 ;  HilUard  on  Bankruptcy,  p.  169.)  The  orders  are 
fisktally  defective,  and  do  not  protect  defendant.    {Frees  v. 
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Fordj  2  Seld.,  176-178 ;  Cow.  <fe  Hiirs  notes,  pp.  946, 1013, 
in  the  matter  of  Mount  Morris  Square,  2  Hill,  14,  19 ; 
Mniury  v.  Connor y  8  Com.,  511,  628 ;  Denning  v.  Oorunny 
11  Wend.,  647-658 ;  Chegary  v.  Jenkins^  1  Selden,  877-381 ; 
JSwh  y.  PeMiane,  5  Barb.,  273-276, 277 ;  same  case,  4  Com. 
p.  800 ;  Bloom  v.  Bwdiok,  1  Hill,  pp.  130-13a-141 ;  Ben- 
nett V.  Bv/reky  1  Denio,  141-145-146 ;  CaeteUano  v.  Jones, 
1  Seld.,  164-171 ;  12  Mass.,  819 ;  Wise  v.  WitherSy  8  Cranch, 
331 ;  Suydam  and  WyeTccff  v.  Keyee,  18  John.  B.,  pp.  443- 
446 ;  Brown  v.  Compton,  8  Term  R.,  p.  425 ;  Cable  v.  Cooper , 
16  John.  R,  pp.  162-164-166 ;  Van  Slych  v.  Taylor,  9 
John.  R.,  p.  146 ;  Jackson  v.  Smith,  Sh'ff.,  6  John.  B.,  p. 
116 ;  Orqjp  v.  Dvrden  et  at.,  Cowp.  B.,  p.  640 ;  Srrdth  v. 
Shaw,  12  John.  B.,  pp.  267,  265 ;  See  also  Crocker  on  Sh'ffs, 
p.  249,  §  587.) 

« 

FoLGKR,  J.  The  County  Court  had  jurisdiction  of  the 
general  subject-matter,  in  which  these  orders  of  discharge  were 
issued,  and  they  were  in  substance  and  effect  such  as  it  was 
authorized  to  make.  {Hart  v.  Dubois,  20  Wend.,  236 ;  2 
B.  S.,  31,  %l,eiseq. ;  Laws  of  1847,  chap.  280,  p.  869,  § 29, 
judiciary  act.) 

The  sheriff,  the  defendant  in  this  case,  could  defend  him- 
self by  virtue  of  these  orders,  if  he  could  show  further,  that 
the  County  Court  had  jurisdiction  of  the  parties  to  the  con- 
troversy, upon  whom  the  orders  were  to  operate ;  or  if  the 
orders  on  their  face,  are  such  as  the  court  could  make  for  his 
guidance  and  control,  he  could  justify  under  them  alone, 
without  showing  that,  in  £sk^,  jurisdiction  had  been  acquired 
by  the  court  in  the  particular  cases.  {Bennett  v.  BWch,  1 
Denio,  141.) 

We  do  not  yield  to  the  proposition  of  the  appellant,  that 
the  orders  are  sufficient,  if  they  contain  simply  liie  direction 
of  the  court  in  writing,  awarding  the  debtor's  discharge  from 
imprisonment,  in  addition  to  a  designation  of  the  person  and 
of  the  subject-matter  to  which  they  relate.  A  designation  ot 
the  subject-matter,  is  necessary  to  show  that  it  is  within  the 
SiCKXLS. — ^VoL.  L  ■      81 
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general  jurisdiction  of  the  court.  But  as  the  court  haa  not 
the  particular  juriadiction  of  the  person  and  the  especial  case, 
until  certain  steps  are  taken  to  that  end,  just  as  necessary  is 
it  that  those  steps  be  designated,  to  show  that  the  peiaon  and 
the  case  has  come  under  the  particular  jurisdiction  of  the 
court.  And  so  we  read  Bemm^tt  y.  Bwrch  {9Ujmi)y  that  not 
only  must  the  order  show,  that  it  is  in  a  matter  over  which 
the  court  or  officer  has  general  jurisdiotion,  but  thia  being 
shown,  other  facts  must  be  alleged,  showing  that  the  particular 
persons  and  case  involved  in  that  matter  have,  by  certain 
proceedings,  become  subject  to  the  jurisdiction  of  the  couxt 
or  officer  in  that  instance.  There  must  concnr  to  make  the 
order  valid  in  fact,  both  the  jurisdiction  generally  of  the  anb- 
ject-matter  and  the  jurisdiction  of  the  persoA  apd  the  inili- 
vidual  case,  acquired  by  especial  proceedings  to  that  end. 
Both  must  be  shown  to  establish  jurisdiction.  And  if,  with- 
out showing  upon  the  trial  fiicts  to  eatabliafa  jurisdiction,  the 
order  alone  i9  relied  upon  for  a  defence  or  juatifieation,  than 
the  order  must  contain  allegations  of  such  facts.  The  sherifi 
would  not  have  been  justified,  in  releaaing  the  judgment 
debtors  upon  an  order  of  discharge  made  by  a  surrogate  or  a 
coroner,  because  he  was  bound  to  know  that  the  law  gave  no 
jurisdicticm  of  such  a  matter  to  either  of  those  offioeni  He 
was  equally  bound  to  know  that  the  law  gave  no  jnriadietion 
to  a  County  Court,  to  disdiai^ge  a  debtor  held  in  execution, 
until  certain  prerequisites  had  been  observed  in  that  particular 
case,  on  the  part  of  each  particular  debtor,  in  the  matter  of 
his  discharge  from  imprisonment.  If  he  chose  tp  rely  upon 
his  ability  to  show  before  a  tribunal,  that  suah  prerequisites 
had  been  fully  complied  with,  perhaps  he  might  comply  with 
an  order  of  discharge,  which  was  the  simple  direction  of  the 
court  in  writing  awarding  the  debtor's  discdiaige.  But  if  he 
wishes  to  avail  himself  of  the  protection  of  the  wder  alone, 
he  must  see  to  it,  that  it  contained  sufficient  allegations  of  iJl 
the  &cts  which  must  exist,  to  confer  general  and  8p0clal  juria- 
idiction«  The  recitals  are  not  necessaxy  to  the  validity  of  the 
order.    That  is  valid  if  the  facts  exist  whioh  make  it  ao,  not 
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mthfltaading  they  are  ncKt  reoited  in  it  But  if  tiie  order  is 
relied  apon,  without  proof  aid^nde  of  the  fects  i^eediiil  to 
jaiiadiotioii,  there  must  be  in  it  ample  allegation^  thereof! 
ffart  y.  IhAci^  (SO  Wend.,  236),  dted  by  the  appellant,  does 
not  seem  to  be  adverse  to  these  views.  In  that  ease  the  court 
eMms  the  order  to  be  regular  on  its  face,  and  aaaerta,  that  the 
eonvt  did  not  lack  jnrisdiotion  for  the  reaaon,  that  the  pro- 
wisiaa  of  the  statute  as  to  length  of  notiee  which  was  not 
observed,  being  for  the  beneflt  of  the  oreditor,  might  have 
been  waived  by  him,  and  it  would  be  intended  that  he  did 
waiye  it.  The  oonrt  also  says,  whidi  is  very  significant,  ^'  of 
itself  {i.  4.y  the  order)  it  is  not  denied  to  have  been  a  complete 
paH^teotion."  And  the  statement  of  the  case,  sbowi  that  the 
oideir  was  made,  ^^  upon  his  potion  and  compliance  with  the 
requirements  of  the  statute."  The  question  in  that  case 
seems  to  have  been,  whether  knowledge  acquired  by  the 
sheriff,  iq»art  from  the  papers  on  whioh  he  justifled,  would 
render  him  liable.  It  is  held  that  it  will  not,  in  thatcase,  and 
in  !ne  Peopls  v.  Warren  (6  Hill,  4AQ). 

If  the  orders  in  this  case  do  not  state  &cts,  which  if  exist- 
ing, gare  general  and  q>eGial  jurisdiction,  then  they  did  not 
per  ee  protect  the  sheriff. 

The  statute  (2  B.  S.,  p.  82,  g§  1,  3,  4, 5,  6),  shows,  that  the 
court  does  not  obtain  jurisdiction  of  the  parties  to  the  contro- 
versey,  upon  whom  the  orden  are  to  operste,  until  the  pre- 
sentation to  it  of  a  petition  for  discharge  from  imprisonment, 
whidli  must  set  forth  the  canse  of  the  imprisonment,  and  of  a 
just  «nd  true  account  of  all  the  petitioner's  estate,  real  and 
per8(»Md,  in  law  and  equity,  and  of  all  diaig^  affecting  the 
same,  bpth  as  such  estate  and  chaiges  existed  at  the  time  of 
the  imprisonment;  and  as  they  exist  at  ihe  time  of  prepar- 
ing the  petition,  together  with  a  fiill  and  true  account  of  all 
deeds,  securities,  bocks,  and  writings  whatever,  relating  tp  the 
said  estate,  ami  the  charges  thereon,  with  the  names  and 
places  of  abode  of  the  witnesses  to  such  deeda,  securities,  and 
writings,  and  due  proof  of  the  servdee  of  the  same  upon  the 
creditors,  at  whose  anit  the  petitioner  is  imprisoned,  their 
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penonal  repreeentativeB  or  their  attorney.  The  Btatate  also 
reqairee,  that  at  the  time  of  presentiDg  such  petition,  an 
affidavit,  in  a  prescribed  form,  should  be  indorsed  upon  the 
petition  and  should  be  sworn  to  by  the  applicant.  (Id.,  p. 
32,  §  6.) 

The  appellant  insists,  that  this  affidavit  need  not  be  pre- 
sented to  liie  court,  at  the  time  of  presenting  the  petition  and 
account,  as  one  of  the  prerequisites  to  jurisdiction  of  the  case. 
The  force  of  his  argument,  if  admitted,  would  compel  to  the 
conclusion,  that  though  no  affidavit  be  ever  indorsed  upon 
the  petition,  the  omission  would  not  debar  of  jurisdiction. 
We  cannot  assent  to  this.  The  fifth  section  of  the  statute 
is  imperative,  that  the  affidavit  shall  be  indorsed  on  the  peti- 
tion at  the  time  of  the  presentation  of  it.  The  sixth  section, 
upon  the  presentation  of  the  petition  and  account,  authorizes 
the  court  to  take  action.  But  the  conmiand  of  the  fifth 
section,  that  the  affidavit  shall  be  indorsed  at  that  time,  is  laid 
as  much  upon  the  court  as  upon  the  petitioner ;  and  the  court 
gets  no  authority  to  initiate  action  with  a  disobedience  of 
that  command.  The  two  sections  go  together,  and  require 
that  not  only  shall  the  petition  and  account  be  presented,  but 
that  they  shall  be  verified ;  and  a  petition  and  account  not 
verified  is,  for  the  purpose  of  the  statute,  no  petition  and 
account.  An  object  of  the  statute  is,  to  search  the  consdenoe 
of  the  petitioner  at  the  outset  of  the  proceedings.  And 
hence,  it  has,  with  minuteness,  specified  the  statement  he  shall 
make  in  his  account,  and  has  prescribed  not  only  the  substance 
of  the  matter  to  which  he  shall  make  affidavit,  but  the  very 
form  of  words  in  which  it  shall  be  framed.  This  cannot  be 
dispensed  with  or  postponed,  and  the  court  have  power  to 
proceed.  At  no  time  after  the  presentation  of  the  petition 
can  the  affidavit  be  indorsed  and  sworn  to,  and  the  demand 
of  the  statute  be  answered.  Unless  then  it  is  admitted,  that 
the  court  can  acquire  the  power  of  proceeding  upon  an  unveri- 
fied petition  and  account,  it  fails  to  acquire  jurisdiction,  with- 
out die  affidavit  accompanies  the  petition  at  the  time  of 
presentation.    And  when  section  six,  on  the  presentation  of 
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such  petition  confers  jnrisdictioiiy  the  force  of  the  particle, 
^^  sach,"  is  not  confined,  as  is  claimed  by  the  appellant,  to  the 
petition,  as  it  is  mentioned  in  sections  one  and  two ;  and 
thongh  the  words  ^'  such  petition  "  occur  in  saccessive  sections, 
in  each  section  they  mean  that  petition  which,  to  be  complete, 
mnst  concord  with  the  requirements  of  all  the  sections. 
Hence,  ^^  such  petitions  "  is  a  petition  containing  all  that  is 
required  by  sections  one  and  two  in  the  case,  there  provided, 
for,  and  by  section  four,  and  having  the  affidavit  indorsed 
upon  it  and  sworn  to,  which  is  required  by  section  five. 

There  is  a  difference  in  phraseology,  as  noticed  by  the  appel- 
lant, in  the  different  articles  of  tliis  title  of  the  Bevised 
Statutes.  Tn  some  of  them  the  sections  which  speak  of  the 
papers  to  be  presented  to  the  court  or  officer,  do  name  the 
affidavit,  and  in  some  (as  in  this  article)  they  do  not.  We 
do  not  reason  from  this  difference  (as  does  the  appellant),  that 
in  some  cases  the  affidavit  is  a  needful  paper  to  confer  juris- 
diction, and  in  some  it  is  not.  We  find  throughout  the  title, 
in  all  its  articles,  the  requirement  of  an  affidavit  verifying  the 
contents  of  the  petition.  There  is  no  permission,  that  such 
verification  may  come  after  the  presentation  of  the  papers  to 
the  tribunal.  On  the  contrary,  it  is  plain  that  it  must  precede 
or  accompany  it,  and  that  the  petition,  without  which  the 
court  or  officer  cannot  act,  must  be  a  petition  sanctioned  by 
the  oath  of  the  applicant.  We  can  but  think  that  not  only  a 
petition,  but  a  verified  petition,  is  necessary  to  give  the  tribu- 
nal jurisdiction. 

Upon  reading  the  orders  of  discharge,  it  is  seen  that  they 
recite  the  reading  and  filing  of  the  petition  (and  that  is  a  pre- 
sentation of  it),  praying  a  discharge  from  imprisonment ;  that 
the  petition  sets  forth  the  cause  of  imprisonment,  the  pre- 
sentation of  an  inventory  or  schedule  annexed  to  the  petition, 
and  an  affidavit  of  the  petitioner  thereto  annexed,  that  the 
inventory  contains  a  just  and  true  schedule  of  all  the  peti- 
tioner's property  either  in  law  or  equity,  and  that  the  peti- 
tioner has  not  disposed  of  any  of  his  property  at  any  time, 
with  a  view  to  hinder,  cheat,  delay  or  defraud  his  creditors, 
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and  that  due  pi'oof  wba  mad^  of  dm  derviod  of  copy^  peti- 
tion, invtotoi^y  iiffldatlt,  and  notice. 

The  otders  do  not  sfao^  the  pi^detitation  of  indh  ati  iMonnt 
as  is  demanded  hy  the  diattite.  It  t^qtdr^  to  Aoeonnt  of  real 
and  pet^onal  Estate,  as  it  6:cisted  at  the  time  of  the  arr^t,  aa 
well  its  at  the  time  of  poi^aring  the  petition.  The  order  doea 
;iot  allege  duch  an  iuii^ount^  Atid  that  it  should  show  this,  is 
a  requisite  of  jilrisdictioti^  {Thi^  People  m  td.  v.  BofU^k^, 
5  N.  Y.,  106.)  We  consider  the  statute  imp^rati^e,  that  the 
papers  presented  to  the  ^nrl  shall  conform  with  eMctness  to 
its  provisions.  It  is  matter  necessary  to  the  jorisdiction  of 
the  court,  not  only  that  a  petition  and  account  should  be  pre- 
sented to  it,  but  l&at  they  shall  be  the  tery  petition  tad 
account  specified.  And  if  il  is  jurisdictional  that  such  nn 
account  be  presented^  it  is  ah  omission  from  the  orders  of  An 
Allegation  of  ti  ftct,  necessary  to  show  Jtirisdictioti)  wh6n  the 
order  states  the  presentation  of  cm  account  which  does  not 
comprehend  tiiiAt. 

Again,  ibfo  statement  in  the  order,  of  the  aiHSdarit  of  the 
petitioner,  do^  tiot  show  it  to  b^  such  as  the  statute  requires. 
It  omits  to  state  that  the  petitioner  made  affidavit^  that  he  has 
hot  disposed  of  or  made  over  any  of  his  pifoperty  for  ihi 
benefit  of  himself  or  his  &mily* 

It  follows,  that  the  ordeiB  Alone  were  hot  A  proti)ctioh  to  Ae 
defendant. 

Bid  the  defendant  show  upon  the  trial,  that  the  papers  pre- 
sented to  the  court  met  the  requirements  of  the  Statute^  and 
gave  to  it  jurisdiction  t 

The  petition  of  Bullock  does,  in  its  contents^  Confbrm  to 
the  statute.  It  sets  forth  the  cause  of  imprisohment.  It 
describes  the  Account  ahnexed  to  it  ih  the  very  language  of 
the  statute.  The  acedtmt  Annexed  pm^orts  and  seems  te  bd 
All  that  the  statute  requires.  The  afSdavit)  ih  its  form  And 
contents,  c5nfi)rms  With  exactness  to  the  reqhiremehts  6f  sed^ 
tion  5  above  quoted. 

The  afSdavit  to  the  petition  was  sworh  to  before  its  pre^ 
sentation  to  the  County  Court.    It  was  sworn  to  on  the  17tlk 
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Febrnarj,  1S69.  It  was  not  presented  until  the  5th  Mftreb, 
1869.  It  is  objected  to  its  safficiency,  that  it  should  have  been 
sworn  to  on  the  daj  and  at  the  time  of  its  presentation.  As 
there  are  other  questions  as  to  the  proceeding  in  these  casesy 
which  are  decisive  of  this  appeal,  it  is  not  necessary  that  we 
pass  upon  that  question. 

The  petition  of  Flint  does  not^  in  its  contents,  so  fiur  as  they 
relate  to  an  account  of  his  estate,  conform  to  the  statute.  It 
does  not  have  annexed  to  it  any  account.  Therefore,  the  alle- 
gations of  the  petition  are  meant  to  take  the  place  of  an 
account ;  and  it  is  claimed  that  they  are  sufEicient  for  that 
purpose.  Those  allegations  are  the  general  one,  that  the  peti- 
tioner has  (that  is,  at  the  time  of  preparing  his  petition,  haa) 
no  property  whatever,  real  or  personal,  either  in  law  or  equity, 
wherewith  to  make  an  account.  This  would  probably  suffice 
for  that  requirement  of  the  statute,  that  he  shaU  annex  to  hia 
petition  a  just  and  true  account  of  all  his  estate,  eta,  as  the 
same  exists  at  the  time  of  preparing  the  petition.  But  it 
does  not  meet  the  requirement  of  the  statute  for  an  account 
thereof,  ae  they  existed  at  the  time  of  his  imprisonment. 
This  is  a  requirement,  the  observance  of  which  is  necessary 
to  confer  jurisdiction.  {People  ex  rd.  v.  Baaidherj  evpra.) 
The  appellant  questions  the  pertinency  in  this  case  of  the 
authority  last  cited.  His  criticism  is,  that  it  was  a  caiae  on 
certiorari,  in  which  the  validity  of  the  discharge  was  directly 
in  question,  and  not  where  it  is  collaterally  attacked,  as  in  the 
ease  at  bar.  But  the  inquiry  was  there,  as  here,  did  the  trt* 
bunal  fail  to  obtain  jurisdiction,  by  reason  of  the  want  of  as 
account,  which  met  the  requirement  of  the  statute,  of  the 
estate  of  the  petitioner  at  the  time  of  arrest  ?  It  was  the 
same  question,  though  arising  in  a  different  form.  It  was 
there  held  that  the  presentation  of  such  an  account  was  a 
jurisdictional  necessity.  And  that  ruling  is  an  authority  in 
tiiis  case.  But  it  is  claimed  by  the  appellant,  that  there  is 
other  matter  in  the  petition,  which  supplies  any  defect  in  the 
allegation  above  noticed.  The  petition  allies,  that  prior  to 
the  rendition  of  the  judgment,  in  execution  of  which  he  was 
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arrested,  he  filed  his  petition  in  bankraptcy,  and  on  the  24th 
June,  1868,  was  declared  and  adjudged  a  bankrupt,  and  on 
the  10th  August,  1868,  an  assignee  of  all  his  property  for  the 
benefit  of  his  creditors  was  appointed.  It  does  not  allege  any 
subsequent  proceedings,  but  states  that  proceedings  are  still 
pending.  It  is  argued  that  the  assignee  in  bankruptcy,  by 
virtue  of  the  bankrupt  act,  became  vested  with  the  title  to  all 
the  estate  and  property  of  the  bankrupt  (U.  S.  Stat,  at  Large, 
voL  14,  p.  522,  §  14 ;  Laws  of  U.  S.,  1867,  chap.  176) ;  and 
that  therefore,  the  allegation  of  his  appointment,  is  equivalent 
to  an  allegation,  that  Flint  had  no  estate  at  the  time  of  his 
arrest  of  which  to  make  an  account.  But  there  are  difScul- 
ties  with  this  position.  1st.  The  assignee  did  not,  in  any 
event,  become  vested  with  the  title  to  all  the  bankrupt's  pro- 
perty, for  the  act  exempted  furniture  and  other  necessary 
articles  and  such  as  the  assignee  should  set  apart,  not  to 
exceed  $500,  the  wearing  apparel  of  the  bankrupt,  his  wife 
and  children,  his  uniform,  arms  and  equipment,  if  then  or 
before  a  soldier  in  the  militia,  and  all  property  exempt  from 
execution  by  the  laws  of  the  State.  2d.  The  assignee  did  not 
become  vested  with  title,  until  an  assignment  had  been  exe- 
cuted to  him,  the  language  of  the  act  being,  ^^  the  judge  or 
*  *  *  register  shall,  by  instrument  under  his  hand,  assign 
and  convey  to  the  assignee  all  the  estate  *  *  *  of  the  bank- 
rupt *  *  *  thereu}H)n,  by  operation  of  law,  the  title  to  all 
such  property  *  *  *  shall  vest  in  said  assignee ;"  and  there 
is  no  allegation  in  the  petition  of  the  making  of  such  assign- 
ment. 3d.  The  petitioner,  even  if  an  assignment  had  been 
made,  still  had  a  contingent  interest  in  the  property  assigned, 
and  had  the  right  to  reclaim  from  the  assignee  any  surplus 
remaming  after  the  payment  of  debts  and  expenses.  For, 
though  there  is  no  express  provision  to  that  effect  in  the  bank- 
rupt act,  yet  by  the  force  of  general  principles,  the  assignee 
would  hold  any  remaining  surplus  as  a  trustee  for  the  bank- 
rupt, and  be  compelled  to  account.  So  that  the  mere  state- 
ment of  the  proceedings  in  bankruptcy,  as  contained  in  the 
petition  of  Flint,  was  not  a  compliance  with  the  requirement 
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of  the  Btotute,  that  the  papers  should  contain  a  just  and  true 
aoeonnt  of  his  estate,  as  it  existed  at  the  time  of  his  imprison- 
ment. 

The  afSdavit  to  the  petition  of  Flint  was  sworn  to,  also,  on 
a  day  (13th  March,  1869)  prior  to  the  day  (30th  March,  1869), 
of  its  presentation  to  the  connty  court. 

But  as  by  the  other  defects  in  the  papers  presented  to  the 
County  Court  on  behalf  of  FUnt,  that  court  failed  to  obtain 
jurisdiction  of  the  proceedings  for  his  discharge,  and  as  the 
sheriff,  the  defendant,  is  liable  to  the  plaintiff  as  for  an  escape, 
for  his  act  in  releasing  Flint  from  imprisonment  on  the  void 
order  of  discharge  made  in  his  case,  and  as  that  is  sufficieut  to 
enable  the  plaintiff  to  maintain  his  action  against  the  defend- 
ant, it  is  not  necessary  that  we  inquire  whether  the  fifth  sec- 
tion of  the  statute  requires,  that  the  affidavit  shall  be  sworn  to 
at  the  time  of  presenting  the  papers  to  the  court,  and  not 
before.  So  that,  without  deciding  whether  the  court  failed  to 
acquire  jurisdiction  in  the  case  of  Bullock,  having  come  to 
the  conclusion  that  it  did  so  fail  in  the  case  of  Flint,  they 
being  defendants  in  the  same  judgment  and  execution  of  the 
plaintiff,  we  for  that  reason  affirm  the  order  of  the  court  below, 
and  give  judgment  absolute  for  respondent,  with  costs  to  the 
respondent. 

All  concur  save  Andbews^  J.,  absent. 

Judgment  affirmed. 


Phtltp  F.  Pistob,  Survivor,  etc..  Appellant,  v.  Ahos  F.  Hat- 
field et  al.,  Bespondents. 

Plaintiff  demorred  to  two  counts  of  defendants'  answer.  The  demmrer 
was  suBtained;  and  from  the  order  sustaining  demurrer,  defendants 
appealed,  but  without  giving  security  or  obtaining  a  stay.  Plaintiff 
thereupon  noticed  the  cause,  took  an  inquest  at  the  circuit,  and  per- 
fected Judgment  This  Judgment  was,  upon  defendants'  motion,  set  asida 
From  the  order  setting  it  aside  plaintiff  appealed,  defendants  moved  at 
a  General  Term,  one  of  the  members  of  which,  was  the  Justice  who 
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gra&ted  the  order,  to  diMilidB  the  appeal  upon  the  groonds,  that^e  order 
traa  not  an  appealable  one;  also,  that  plahitiff  had  waired  hU  appeal  1^ 
appearing,  and  without  objection,  argumg  the  appeal  from  the  order  sua- 
tainii^  the  demurrer.  The  appeal  was  dismissed.  From  the  order  of 
dismissal  an  appeal  was  brought  to  this  court. — SMf 

1st  That  as  undet  section  eight  of  article  six  of  the  State  Constitu1i6n, 
the  General  Tenn,  as  constituted,  had  no  power  to  reriew  the  order  or 
to  entertain  the  question,  whether  if  was  an  appealable  one,  it  most  be 
assumed  that  only  the  question  of  waiver  was  entertained  and  passed 
upon. 

2d.  That  plaintiff's  appearance  and  argument  of  the  appeal  from  the 
ordet  sustaining  demurrer,  was  no  wairer  of  appeal  frocathe  ofder  setting 
aride  inquest  and  Judgment 

8d.  That  this  court  will  not  examine  into  the  merits  of  the  Special 
Term  order  appealed  from,  as  it  has  not  been  reviewed  upon  its  merits 
bj  the  General  Term. 

a)ecided  September  11th,  1871.) 

Appeal  from  ordei:  of  the  latd  General  Term  of  the  first 
judicial  district,  diBmissing  plaintiff 'a  appeal  from  an  order 
of  Special  Term,  getting  aside  an  inquest  and  jadgmetit  entered 
thereon. 

This  action  was  brought,  to  recover  back  money  paid  under 
a  judgment  which  had  been  reversed.  Defendant  set  up 
ih^ee  defences ;  first.  That  the  court  had  no  jurisdiction  to 
reverse  the  judgment ;  second.  That  one  of  the  defendanta 
had  appealed ;  and  third.  A  denial  of  payment. 

Plaintiff  demurred  to  the  first  two  counts  of  defendants' 
answer.  The  demurrer  was  sustained.  From  the  order 
defendant  appealed,  but  gave  no  undertaking  and  procured 
no  stay.  Plaintiff  took  an  inquest  at  the  circuit  and  entered 
judgment.  These  upon  defendants'  motion,  the  Special 
Term  (Ikobaham,  J.,)  set  aside ;  afterward  the  appeal  firom  the 
order  sustaining  demurrer  was  brought  on  for  argument  and 
order  affirmed. 

Defendants  theireupon,  moVed  to  dismiss  the  appeal  from 
the  order  setting  aside  inquest  and  judgment,  upon  the  grounds, 
that  plaintiff  had  waived  his  appeal  by  appearing  and  argu- 
ing, without  objection,  the  appeal  from  the  order  sustaining 
demurrer ;  and,  also,  that  the  order  was  not  an  appealable 


opinion  0^  thd  Ck>txn,  pet  Gbotbb,  J. 

one.  Ikgbaham:,  J.,  wad  a  linember  of  the  General  Term 
before  which  the  motion  was  made.  The  motion  was  granted 
and  appeal  didmids^d. 

Tf.  Wais&n^  for  Appellant,  arguing  defendants'  appeal  from 
the  decision  of  demurrer,  was  no  waiver  of  appeal  from  order 
of  IiroBAiftAH,  jr.,  vacating  the  judgment.  {Det/  v.  Wtdt&ny 
2  Hill,  406,  in  Ot.  Errors.) 

A.  H.  Dyett,  for  respondents.  That  appellioit  waived  his 
appeal,  having  recognized  and  acted  under  order  of  Ikoba^ 
flAM,  J.  (4  Abb.  Pr.  R,  468  ;  15  id.,  140,  fi;  1  Robertson, 
639 ;  4  E.  B.  Smith,  189 ;  16  Howard  Pr.  R.,  488 ;  1  K  T. 
Rep.,  126 ;  T  Paige,  206 ;  18  N.  Y*  Rep.,  481 ;  8  Abb.  Pr. 
R.,  142.)  Th6  attorneys  for  defendant,  H.  B.  Brundret,  wer^ 
entitled  to  notice  of  appeal.  (Code,  §  827 ;  Coates  v.  GMtM^ 
28  Howard  P.  R.,  436 ;  17  Abb.  Pr.  R.,  86 }  26  Howard  P. 
R.,  247.)  The  inquest  and  judgment  were  irregular.  (Jfi^ 
T%a  V.  Gfi/MuU,  10  How*,  31 ;  Code,  §  251 ;  Pdlmert.  Srn^ 
ley,  13  Abb.,  186 ;  Code,  §  256 ;  OuIa)&^  V.  i^^,  4Robt.,  681 ; 
30  How.,  442 ;  FwrUy  v.  SM&r^  8  Dow.  Pr.  Oases,  688.) 

GEovstt,  J.  Section  8  of  thd  Constitution  provides,  that 
iio  judge  shall  sit  at  General  T^rm  iti  review  of  his  own 
decision.  The  case  showed  that  Justice  LtasA^ itf,  who  mad^ 
the  order  appealed  from  at  Special  Term,  was  a  member  of 
the  General  Term,  by  which  ^e  order  dismissing  the  appeal 
was  made.  He  was  incompetent  t6  sit  upon  A  review  of  th6 
order  upon  its  merits,  or  to  take  part  in  determining,  whether 
the  order  was  appealable  to  the  General  Term,  as  the  latter 
inquiry,  involves  an  e:tamination  of  the  Otder  i^ually  with  % 
determination  Of  tho  appeal  upon  the  merits.  Hetice,  th6 
General  Term,  as  constituted,  could  not  entertaiti  the  ques- 
tion, whether  the  order  of  the  Special  Term  was  not  mad^ 
upon  the  merits,  instead  of  being  btoed  tlpon  the  alleged 
irregularity  of  th^  plaintiff *s  practice.  Th6  order  of  the 
General  Term  cannot,  therefore,  be  sustained  by  this  eourt 
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upon  any  such  ground.  The  only  question  presented  to  the 
General  Term,  that  Justice  Ikobaham  could  participate  in 
determining  was,  whether  the  appellant  had  waived  his  appeal, 
by  appearing  at  the  General  Term,  upon  the  hearing  of  the 
appeal,  taken  by  the  respondent  from  the  decision  of  the  Spe- 
cial Term,  sustaining  the  demurrer  of  the  appellant  to  one  of 
the  defences  interposed  by  the  answer  of  the  respondent. 
Such  appearance  was  not  a  waiver  of  the  appeal  from  the 
order  made  by  Justice  Ingbaham.  An  appeal  from  a  judg- 
ment or  order,  or  the  right  to  appeal  therefrom,  is  waived  by 
the  party  seeking  to  prosecute  the  appeal,  having  availed 
himself  of  a  benefit  given  to  him  by  the  judgment  or  order, 
or  proceeding  in  the  cause,  upon  the  assumption  of  the 
validity  thereof.  The  appellant,  in  the  present  case,  has  done 
neither.  The  benefit  secured  to  him  by  the  order  was  a  new 
trial  of  the  issue  of  fact.  He  has  done  nothing  under  this 
provision,  appearing  at  the  General  Term  and  resisting  the 
reversal  of  the  order  of  the  Special  Term,  sustaining  his 
demurrer  to  the  answer  of  the  respondent,  did  not  assume 
the  validity  of  the  order  of  Justice  Ingbaham  setting  aside 
the  judgment.  It  was  necessary  for  the  appellant  to  sustain 
his  demurrer,  whether  the  order  of  Justice  Ingbaham  was 
properly  granted  or  not.  He  must  sustain  the  demurrer  to 
uphold  his  right  of  recovery  in  either  event.  Sustaining  the 
demurrer  was  a  proceeding  having  no  connection  with  or 
dependence  upon  that  order.  The  counsel  for  the  appellant 
insists,  that  as  the  whole  merits  are  shown  by  the  case,  this 
court  should  determine,  whether  the  order  of  Justice  Ingba- 
ham was  proper,  the  same  as  though  such  order  had  been 
reviewed  upon  its  merits  by  the  General  Term.  In  this  the 
counsel  overlooks  the  incompetency  of  Justice  Ingbaham,  so 
to  review  it.  Had  it  been  so  reviewed  and  determined  by  a 
court  in  which  he  sat,  it  would  have  been  the  duty  of  this 
court,  to  reverse  the  order  upon  appeal,  upon  the  ground  that 
the  court  was  not  authorized  to  hear  the  case  without  con- 
sidering, whether  the  determination  was  right  or  wrong,  other- 
wise the  provision  of  the  Constitution   would  be  wholly 
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nullified.  It  mnst  be  assumed  that  the  General  Term  only 
entertained  and  passed  npon  the  question,  whether  the  appel- 
lant had  waived  his  appeal,  as  that  was  the  only  question  the 
conrt,  as  constituted,  were  authorized  to  determine ;  and  having 
erred  in  determining  that  he  had,  the  order  dismissing  the 
appeal,  must  be  reversed  with  costs,  and  the  appeal  heard  by 
the  General  Term  authorized  to  hear  and  determine  it. 
All  concur.    Order  reversed. 


Thbodosb  E.  Habt,  Appellant,  v,  Hiram  J.  Mbsbengeb 

et  al.,  Bespondents. 

Defendant  M.  porchased  of  plaintiff  an  indiyidual  bank,  and  he,  with  the 
other  defendants  as  his  soreties,  executed  to  plaintiff  a  bond  of  indemnify 
ftom  all  daims  of  eveiy  kind  against  sidd  bank.  Prior  to  the  transfer, 
certain  depositors  had  received  a  promisstxy  note  to  the  amount  of  their 
claims  against  the  bank,  and  the  acoomits  had  been  balanced  and  dosed 
upon  the  books  of  the  bank.  The  note  not  being  paid  at  maturity,  the 
depositors  offered  to  return  it,  and  demanded  payment  of  their  respective 
accounts,  claiming,  among  other  things,  that  they  had  been  induced  to 
take  the  note  by  fraudulent  representations  of  plaintifll  This  state  of 
affairs,  plaintiff  testified,  was  known  to  M.  at  the  time  of  the  transfer  and 
giving  the  bond.  Subsequently  plaintiff  was  sued  fbr  the  amount  of  the 
deposit  balances  due  at  the  time  of  the  receipt  of  the  note.  M.,  upon 
notice,  employed  counsel  and  defended  the  action ;  but  the  plamtiff  in  that 
action  recovered  judgment,  which  the  plaintiff  here  paid.  In  a  suit 
brought  upon  the  bond, — EM, 

Ist  That,  whether  the  Judgment  in  tlie  action  against  plaintiff,  was 
recovered  on  the  ground  that  the  note  was  received  by  the  depositors  as 
conditional  payment  only,  or  that  it  was  received  as  payment,  but  the 
agreement  was  rescinded  on  account  of  the  fraud  of  plahitiff,  in  either 
view  the  case  was  brought  within  the  letter  and  plain  hitention  of  the 
bond. 

2d.  That,  if  M.  had  knowledge  of  these  outstanding  daims,  plauitiff 
was  not  concluded  by  the  bank  books ;  that  the  evidence  offered  was 
sufBcient  to  require  the  submission  of  the  question  of  knowledge  to  a 
Jury ;  and  a  nonsuit  was,  therefore,  error. 

id.  That  the  r^ection  of  testhnony  offered  by  plaintiff,  tending  to  show 
M.  had  such  knowledge,  was  error. 

(Submitted  June  21, 1871 ;  dedded  September  2, 1871.) 
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Appbal  from  judgment  entered  in  Ontario  ^mity  npon 
prder  of  the  Ute  General  Term  of  the  seveonth  judicial  ^ 
trict,  denying  motion  for  new  trial  and  directing  judgment  for 
defendant  on  verdict.    (Beported  below  in  2  Lanaiugy  446,) 

Thia  action  waa  brought  upon  a  bond  given  by  th^  defend- 
ants to  plaintiff  upon  the  purchase  by  defendant|  Heaaenger, 
of  plaintiff's  interest  in  the  bank  of  Oanandaignaf  The  con- 
dition of  the  bond  was,  at  all  times,  to  keep  ^^  the  said  Hart 
dear  from  all  liabilities,  and  save  him,  the  said  Hart,  hannless 
from  all  claims,  whatsoever,  against  the  said  bank  of  Canan- 
daigua,  both  of  bills  or  notes  of  said  bank  deposits  and  liar 
bilities  of  all  kinds.''  The  bank  of  OanandaigQa  was  an 
individual  bank,  established  by  the  plaintiff  and  one  John 
Mosher  in  1854,  under  the  banking  laws  of  the  State,  and 
was  owned  and  conducted  by  them  until  1856,  at  which  time 
William  Curtis^  acquired  the  interest  of  Moaber  in  the  bank 
Md  beeame  a  partner  of  the  plaintiff  therein,  and  they  con- 
ducted the  banking  business  as  such  for  a  time^  and  then 
Ourtis  transferred  his  interest  to  the  plaintiff,  who  individu- 
ally, carried  on  the  business  until  December,  1857,  when  he 
transferred  an  equal  share  to  the  defendant,  Messenger,  and 
they  earned  on  the  business  as  partners  until  1868,  when  the 
plaintiff  sold  his  remaining  interest  in  the  bank  to  him,  and 
took  the  bond  in  question  from  him,  and  the  other  defendants 
as  his  sureties,  as  a  part  of  the  consideration  of  auch  transfer. 
During  the  time  the  business  was  ccmducted  by  the  plaintiff 
and  Ourtis.  Bushfield  and  several  others  kept  an  account  with 
the  bank,  making  deposits  therein,  and  balances  became  due 
to  them  from  the  bank.  These  parties  i-equested  payment 
of  the  balances  respectively  due  them ;  and  the  money  not  being 
paid,  received  from  the  bank  a  note  made  by  one  Shaffer, 
indorsed  by  another  person,  amounting  to  a  sum  sufficient  to 
cancel  the  debt  of  the  bank  to  them ;  and  the  note  was 
charged  in  such  portions  to  each  as  to  balance  the  account  of 
each,  and  the  account  dosed.  The  Shaffer  note  not  being 
paid  at  maturity,  the  parties  who  had  received  it,  offered  to 
return  it  to  the  bank,  and  demanded  payment  of  the  balance 
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of  their  respective  accountB^  alleging,  among  other  things, 
that  they  had  been  induced  to  take  the  note  b  j  fraudulent  repre- 
aentationB  of  the  plaintiff  and  Curtis.  The  bank  refused  to 
receive  the  note  and  to  pay  the  balance.  This  was  the  aituar 
tion  of  the  affair,  when  Messenger  first  became  interested  in 
the  bank,  the  latter  claiming  that  th^  balances  had  been  paid 
and  satisfied  by  the  Shaffer  note ;  and  titi^  other  parties  deny- 
ing that  they  had  been  paid,  and  insisted  that  the  bank  was 
still  liable  to  them  for  the  amount.  The  affair  was  in  this 
situation,  when  the  bond  in  suit  was  given  to  the  plaintiff. 

After  the  bond  was  given  the  other  depositors  assigned  their 
claims  to  Boshfield ;  and  afta:  his  decease  his  representative 
commenced  an  action  against  the  plaintiff  and  Curtis,  to 
recover  tiie  amount  of  the  balances  due  at  the  time  of  the 
receipt  of  the  Sheffer  note.  The  plaintiff  gave  notice  of  the 
commencement  of  the  action  to  Messenger,  and  he  employed 
counsel  and  defended  the  acticwu  The  plaintiff  in  such  action 
recovered  judgment  therein,  which  upon  the  refusal  of  the 
defendant  to  pay,  was  paid  by  the  plaintiff. 

Upon  the  trial  plaintiff  testified  that  Messenger,  before  the 
tran^r  and  the  giving  of  the  bond  knew  of  the  claims ;  and 
that  the  pairties  owning  them  alleged,  they  were  felse  repre- 
isentations  jpptade  as  to  the  responsibility  of  the  maker  of  the 
note,  and  that  a  compromise  of  the  claims  was  talked  of. 

The  plaintiff  offered  to  prove  by  other  witnesses,  that  in 
the  presence  of  Mr.  Messenger,  while  he  and  the  plaintiff 
were  partners,  these  depositors  and  their  agents  offered  to 
resciud  the  payment  by  the  Sheffer  notes,  on  the  ground  such 
notes  had  been  turned  out  as  good,  but  were  utterly  worth- 
less, and  domwded  payment  of  their  dejposits ;  and  that  the 
natTire  of  die  dainas,  and  the  facts  relating  thereto,  and  the 
liability  of  the  bank  to  the  depositors,  were  frequently  talked 
over  between  BJMrt  and  Messenger  before  the  giving  of  the 
bond ;  that  Hart  claimed  he  thought  the  notes  were  good 
when  he  turned  them  out ;  that  the  notes  were  oSegred  to  the 
defendants  on  the  Bushfield  trial. 

This  evidence  and  every  part  thereof  was  objected  to  by 
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the  defendants'  coTmsel.    The  objection  was  sustained  by  the 
court,  and  the  plaintiff's  counsel  then  and  there  excepted. 

The  court  ordered  a  nonsuit,  and  directed  the  exceptions  to 
be  heard  at  first  instance  at  Gleneral  Term. 

M  G.  Laphamhy  for  appellant.  Notice  to  Messenger,  and 
his  assuming  the  defence,  charged  all  the  defendants.  {Fay 
V.  J.m^,  44  Barb.,  827.)  Plaintiff  was  not  bound  to  make 
any  defence  to  the  action  against  him  and  Antis.  {Chctse  v. 
Hvrmian^  8  Wend.,  452.)  Plaintiff's  remedy  is  by  action  on 
the  bond,  and  not  for  money  paid.  (Principal  and  Surety, 
170 ;  2  Term  Rep.,  100 ;  8  Johns.,  249.)  Plamtiff  was  enti- 
tled to  recover,  on  his  liability  being  fixed  by  the  judgment 
against  him,  without  payment.  (15  Wend.,  508 ;  40  Barb., 
285 ;  id.,  449 ;  1  N.  Y.,  550.) 

H.  0.  Cheadyro^  for  respondent. 

Gboyeb,  J.  The  bond  given  by  the  defendants  to  the 
plaintiff  was  conditioned,  among  other  things,  to  save  the 
plaintiff  harmless  and  keep  him  clear  from  all  liability  for 
deposits  made  in  the  Bank  of  Oanandaigua.  The  bank  was 
an  individual  bank,  and  the  plaintiff,  from  its  commencement, 
having  either  been  a  partner  or  sole  owner,  was  liable  person- 
ally, either  solely  or  jointly  with  his  partner  for  the  time,  for 
all  money  due  and  owing  to  the  depositors  of  the  bank.  It 
was  the  intention  of  the  bond  to  protect  the  plaintiff  against 
this  liability,  and  the  plaintiff  received  it  for  that  purpose. 
The  complaint  in  the  action  of  Sarah  Bushfield,  executrix, 
against  the  plaintiff  and  William  Antis,  and  the  other  pro- 
ceedings in  that  action,  which  were  given  in  evidence  upon 
the  trial  of  the  present  action,  show  that  that  action  was 
brought,  to  recover  money  due  to  plaintiff's  testator  and  to 
others  who  had  assigned  their  demands  to  her,  for  money 
deposited  in  the  bank  while  owned  by  the  plaintiff  and 
Antis.  The  contest  upon  that  trial  was,  whether  the  deposits 
were  paid  in  the  note  of  Sheffer,  the  defendants  therein 
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iDfiisting  that  the  note  was  received  as  payment,  and  that 
Messenger  and  Antis  were  free  from  frand  in  the  transaction, 
while  the  phdntiff  insisted  that  the  defendants  therein,  had 
warranted  that  the  note  was  good  and  wonld  be  paid  at  matu- 
rity, and  that  it  was  taken  conditionally  as  payment  in  case  it 
was  paid  by  the  parties  liable  thereon,  and  further,  that  the 
defendants  made  fraudulent  representations  in  regard  to  the 
solvency  of  the  maker  and  indorser,  to  induce  the  testator 
and  the  others  to  take  the  note,  upon  the  discovery  of  which 
and  of  the  notes  being  worthless,  they  tendered  the  note  to 
the  defendants  and  demanded  payment  of  the  money  due  to 
them  respectively.  The  jury,  by  their  verdict  for  the  plaintiff, 
found  one  or  the  other  of  these  positions  to  be  true.  The 
defendant  Messenger,  having  had  notice  and  assumed  the 
defence  of  the  action,  was  concluded  by  this  verdict.  Upon 
either  assumption,  the  deposits  claimed  by  Mrs.  Bushnell  had 
not  been  paid.  If  the  note  was  received  as  a  conditional 
payment,  in  case  it  was  paid,  it  clearly  was  not  a  payment,  as 
there  was  no  pretence  that  the  note,  or  any  part  of  it,  had 
ever  been  paid.  If  received  as  an  absolute  payment,  and  the 
parties  were  induced  so  to  receive  it  by  the  fraudulent  repre- 
sentations of  Messenger  and  Antis  as  to  the  solvency  of  the 
parties  liable  for  its  payment,  the  parties  so  receiving  it  had 
the  right,  upon  discovering  the  fraud,  to  return  or  tender  the 
note,  rescind  the  agreement,  and  recover  the  money  due  them 
as  depositors.  This  tender  of  the  note  was  made,  and  the 
jury  have  found,  either  that  an  agreement  was  made  to  receive 
the  note  as  payment,  whidi  was  rescinded  for  the  fraud  of 
plaintiff  and  Antis,  or  that  it  was  received  as  conditional 
payment  only.  In  either  case  the  deposits  had  not  been 
paid,  and  the  plaintiff  was  liable  for  such  payment,  which  he 
had  been  compelled  to  make  by  the  judgment  of  the  court.. 
The  plaintiff  thus  brought  his  case  directly  within  the  letter 
and  plain  intention  of  the  bond ;  and  in  the  absence  of  frir- 
ther  proof,  a  right  of  recovery  thereon  was  established.  But 
the  court  upon  trial  assumed,  and  the  assumption  appears  to 
have  been  warranted,  that  books  were  kept  by  the  buik  show- 
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ing  the  amoant  of  circulating  notes  outstanding,  and  all  lia- 
bilities for  unpaid  deposits.  That  these  books  were  regarded 
as  representations  of  the  plaintiff  of  the  sums  due  depositors, 
and  that  the  plaintiff  could  not,  therefore,  recover  for  such 
liabilities  not  appearing  upon  the  books  or  otherwise  made 
known  to  the  plaintiff.  This  conclusion  was  correct.  The 
representation  of  the  plaintiff  as  to  what  were  the  liabilities  to 
depositors,  when  acted  upon  by  Messenger  bj  giving  the  bond, 
would  estop  the  plaintiff  from  showing  that  there  were  further 
liabilities  of  the  same  character.  The  books  of  the  bank 
showed  that  the  deposits  in  question  had  been  paid  in  the 
Sheffer  note,  and  that  nothing  was  due  thereon.  Thus  a 
defence  in  the  absence  of  further  proof  was  established.  The 
question  is,  whether  the  additional  proof  given  by  the  plaintiff 
was  a  sufiSicient  answer  to  it,  or  created  such  a  doubt  as  to  the 
truth  of  any  material  fact,  upon  which  it  was  based,  as  to 
require  the  submission  of  the  question  to  the  jury.  The 
plaintiff,  among  other  things,  testified  that  the  daimis  embraced 
in  the  action  of  Bushnell  against  him  and  Antis,  were  made 
to  him  in  Messenger's  presence.  That  he  knew  what  the 
nature  of  the  claims  was  and  how  they  arose.  We  talked 
the  matter  over  together  before  the  execution  of  the  bond  by 
the  defendants.  This  witness  further  testified,  that  the  par- 
ties all  eame  to  the  bank  and  demanded  their  money ;  and  it 
was  well  understood  that  these  claims  existed  when  I  sold  out 
to  Messenger.  He  and  I  talked  of  compromising  the  claims 
before  the  bond  was  given.  The  evidence  was  sufficient  to 
require  the  submission  to  the  jury  of  the  question,  whether 
the  plaintiff  did  or  did  not  know  that  the  claims  for  unpaid 
deposits,  upon  which  the  Bushnell  judgment  was  subsequently 
recovered  existed,  and  were  insisted  upon  at  the  time  of  giving 
the  bond,  notwithstanding  they  appeared  by  the  books  to  have 
been  paid.  This  was  corroborated  by  the  fact  of  Messenger's 
assuming,  without  question,  the  defence  of  the  Bushnell  suit, 
upon  being  served  with  notice  of  its  commencement  We 
have  seen  that  the  bond  included  all  liabilities  for  unpaid 
deposits.    There  was  no  evidence  showing  that  Messengei 
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acted  in  giving  the  bond  upon  the  representation  of  the 
plaintiff,  that  these  claims  for  unpaid  deposits,  though  insisted 
upon,  had  in  fiict,  no  existence.  The  plaintiff  was  not,  there- 
fore, estopped  from  proving  that  they  were  not  only  made, 
but  were  well  founded.  This  was  proved  by  the  judgment. 
The  learned  judge  erred  in  nonsuiting  the  plaintiff.  He  also 
erred  in  rejecting  the  testimony  of  witnesses  offered  by  the 
plaintiff  tending  to  show  that  Messenger  knew  the  facts  ih 
regard  to  these  claims,  and  the  grounds  upon  which  they 
were  based  prior  to  giving  the  bond.  It  appears,  from  the 
prevailing  opinion  given  at  the  General  Term,  that  that  court 
affirmed  the  judgment  upon  the  ground,  that  the  Bushnell 
judgment  was  for  damages  sustained  by  the  fraudulent  repre- 
sentations of  Messenger  and  Antis,  as  to  the  solvency  of  the 
parties  liable  for  the  payment  of  the  Sheffer  note,  and  that 
the  bond  did  not  include  damages  sustained  from  frauds  prac- 
ticed by  Messenger  and  Antis.  The  conclusion  was  correct. 
The  error  was  in  the  premises.  The  judgment  was  recovered 
for  unpaid  deposits.  The  evidence  of  fraudulent  representa- 
tions was  given  not  as  a  basis  for  damages,  but  to  show  that 
by  reason  of  the  fraud,  the  agreement  to  receive  and  the 
receipt  of  the  note  did  not  effect  the  payment  of  the  money 
deposited.  The  judgment  appealed  from  must  be  reversed 
and  a  new  trial  ordered,  costs  to  abide  event. 

All  concur  save  Folgeb,  J.,  not  voting. 

Judgment  reversed. 


John   K.  Van  Sltke,    Appellant,  v.   Thaddbus    Hyatt, 

Bespondent. 

The  right  of  a  party  in  a  case  tried  Ih^  a  referee,  to  have  separate  findings 

of  &ct  and  condnsions  of  law,  is  a  substantial  one. 
Where  a  referee  has  fiiiled  to  pass  upon  material  questions  of  fkct  and  law, 

the  proper  practice  is  to  apply  to  the  court,  to  send  the  case  back  to  the 

referee,  to  pass  specifically  upon  such  questions  or  to  re-settle  his  report. 

Should  the  application  be  denied,  upon  an  appeal  flxnn  the  Judgment,  the 
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proceedings  to  obtain  farther  findings,  can  be  inserted  in  the  record,  and 
the  materiality  of  the  findings  asked  for,  can  be  determined  at  General 
Term  or  in  this  coort  upon  the  appeal. 

In  sach  a  case  the  preeomption,  that  all  material  ftcts  of  which  there  was 
eyidenoe  hare  been  found  against  the  appellant,  will  not  apply  in  respect 
to  those  matters  as  to  which  he  has  sought  to  obtain  specific  findings,  but 
they  will  be  regarded  in  the  same  manner  as  &cts,  which  upon  trial,  the 
court  has  refhsed  to  submit  to  the  Jury. 

PlEdntiff,  instead  of  adopting  this  course,  moved  to  set  aside  the  report,  *'  or 
lor  such  other  or  ftirther  order  as  should  be  proper ;"  which  motion  was 
denied. 

MMt  that  the  order  did  not  necessarily  dispose  of  the  right  of  plaintiff  to 
fother  findings,  but  was  simply  a  ruling  upon  a  question  of  practice,  as 
to  the  mode  of  obtaining  relief ;  that  it  was  discretionary  with  the  court 
to  grant  the  appropriate  relief,  under  the  words  in  the  notice  "  for  such 
other  and  fiirther  order,"  etc.,  and  that  the  order  was  not  appealable. 

There  is  no  sufficient  ground  in  any  case,  for  entertaining  an  appeal  in  this 
court  before  Judgment  from  an  order  in  respect  to  findings. 

(Argued  March  21, 1871 ;  decided  April  11, 1871.) 

Appeal  from  an  order  of  the  Snpreme  Oonrt  at  General 
Term,  affirming  an  order  at  Special  Term,  denying  the  plain- 
tiff's motion  to  set  aside  the  report  of  the  referee,  and  for 
9uch  fiirther  or  other  order  as  shonld  be  proper.  (Reported 
below,  9  Abb.,  N.  8.,  58.) 

The  complaint  in  the  action  set  forth  varioas  loans  of 
money  and  negotiable  paper,  and  also  a  sale  of  merchandise, 
made  by  one  Oovert  to  the  defendant.  That  on  accoimt  of 
said  matters,  the  defendant  was  indebted  to  Oovert,  and  that 
Covert  had  assigned  his  claims  to  the  plaintiff. 

The  answer  denied  any  indebtedness  to  Oovert  or  to  the 
plaintiff,  and  as  to  all  allegations  in  the  complaint  not  specifi- 
cally answered,  denied  any  knowledge  or  information  sufficient 
to  form  a  belief.  It  also  set  up,  that  before  and  at  the  time 
of  the  oommencement  of  the  action,  Oovert  was  indebted  to 
the  plaiiitiff  for  money  lent  to  Covert  at  his  request,  in  a  sum 
exceeding  tba  amonnt  claimed  in  the  complaint 

The  plaintiff  replied  to  the  latter  part  of  the  answer  by  a 
general  denial. 

NoTB.  ^This  case  was  aoddentaUy  omitted  initBorder  in6  Hand.— Rbp 
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The  referee  made  his  report,  containing  no  findings  of  fact 
or  conclusions  of  law,  except  the  following : 

As  matters  of  fiict :  First,  that  at  the  time  mentioned  in 
the  complaint,  the  defendant  was  not  indebted  to  Oovert  in 
any  snm  whatever ;  second,  that  the  defendant  is  not  indebted 
to  the  plaintiff,  as  alleged  in  this  action. 

And  as  a  condnsion  of  law  that  the  defendant  is  not  indebted 
to  the  plaintiff,  as  alleged  in  this  action,  and  is  entitled  to 
judgment  against  the  plaintiff  for  his  costs. 

The  defendant  moved,  at  Special  Term,  for  an  order  setting 
aside  this  report  for  irregolarity,  in  this,  that  the  referee  had 
not,  in  his  report,  stated  the  &cts  found,  if  any,  and  for  such 
other  or  further  order  as  should  be  proper  in  the  premises. 

This  motion  was  made  upon  an  affidavit  of  the  defendants' 
attorney,  setting  forth  the  proceedings  in  the  action  and  stating, 
that  it  was  tried  before  the  referee,  testimony  taken,  and  evi- 
dence introduced  before  him  on  all  the  issues  raised  by  the 
pleadings ;  that  the  counsel  for  the  respective  parties  made 
their  argument  before  the  referee,  and  submitted  the  case  for 
decision,  but  that  he  had  wholly  failed  to  determine  the  issues 
of  fact  or  to  state  any  findings  of  fact  whatever.  That  depo- 
nent believed  the  referee's  decision  to  be  contrary  to  and 
unsupported  by  the  evidence ;  but  that  in  the  form  in  which 
the  referee's  decision  and  report  was  made,  it  was  impossible 
to  obtain  a  review  of  his  decision,  or  a  correction  of  his  sup- 
^  posed  errors. 

The  defendant's  motion  was  denied  at  Special  Term ;  and 
on  appeal  to  the  General  Term  the  order  was  afSrmed  on  the 
ground,  tliat  the  motion  should  have  been  to  coirect  the  report 
and  not  to  set  it  aside. 

From  this  determination  of  the  Gleneral  Term  the  present 
appeal  is  taken. 

O.  Ckmey,  for  appellant.  The  order  affects  a  substantial 
right,  and  is  appealable.  {Matthevoa  v.  Jones^  1  E.  D.  Smith, 
429.)  Either  party  is  entitled  to  the  findings  required  by 
section  272  of  Oode.    {Wright  v.  SawiderSy  28  How.,  395, 
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396 ;  Hulce  v.  Sherman,  13  How.,  411 ;  JRogers  r.  Beard, 
20  How.  Pr.  Rep.,  282-285 ;  Peck  v.  Torh,  14  How.  Pr. 
Eep.,  416  ;  Leffl^  v.  Fidd,  33  How.  Pr.  Kep.,  390 ;  TUman 
V.  Keam/e,  1  Abb.  Rep.  N.  S.,  23 ;  BMok  7.  FrieB,  19  Barb., 
313.)  Under  the  clause  in  notice  ^'  for  such  other  or  further 
order,"  etc.,  the  court  should  have  sent  report  back  with  direc- 
tions to  state  his  findings.  {Blake  v.  Eldred,  18  How.  Pr.  R., 
240-243 ;  Bonigtan  v.  Lajpham,  14  How.  Pr.  R,  360-863 ; 
Ridd&r  v.  WhiOock,  12  How.  Pr.  R.,  208-214 ;  Martin  y. 
Kanovse,  2  Abbott,  390 ;  Hecker  v.  Mitchell,  6  Abbott,  464 ; 
Ba/rstow  v.  Ramdall,  5  Hill,  618.) 

A.  MoneU,  for  respondent.  A  referee  is  only  required  to 
find  facts  necessary  to  sustain  judgment.  {Ndson  y.  IngersoU, 
27  How.,  1 ;  Sermont  v.  Bastgen^  49  Barb.,  362.)  The  omis- 
sion of  appellant  to  request  findings  upon  the  desired  points 
is  fatal.  {Orant  v.  Morae,  22  N.  T.,  323 ;  Ashley  v.  Mar- 
shall, 29  K  Y.,  494;  Brainard  v.  Dunning,  30  N.  Y.,211.) 
A  referee's  decision  after  judgment  can  only  be  reviewed  by 
appeal  therefrom.  (Laws  of  1849,  p.  680,  §  323 ;  Enoe  v. 
Thomas,  6  How.  Pr.,  361,  Supreme  Ct.,  1860 ;  Comstock  v. 
Bathbone,  1  Johns.,  138.) 

Rapallo,  J.  The  frequency  of  appeals  to  this  court,  under 
the  fourth  subdivision  of  section  eleven  of  the  Code, 
from  orders  involving  mere  questions  of  practice,  admonishes 
us,  that  unless  we  rigidly  confine  such  appeals  within  the 
limits  prescribed  by  that  section,  we  shall  be  continually  called 
upon  to  determine  controversies  in  regard  to  modes  of  proce- 
dure in  the  courts  below;  and  the  time  of  this  court  will  be 
thus  consumed,  to  an  extent,  totally  incompatible  with  the 
discharge  of  its  more  important  duties. 

We  must  therefore,  in  all  such  cased,  dismiss  the  appeal, 
unless  it  clearly  appears,  that  the  determination  sought  to  be 
reviewed  has  deprived  the  appellant  of  a  substantial  right, 
instead  of  simply  affecting  the  mode  of  obtaining  relief. 

It  was  doubtless  the  right  of  the  plaintiff  to  have  separate 
findings  of  fact  and  conclusions  of  law  inserted  by  the  referee 
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in  his  report.  This  right  is  secured  by  statute,  and  it  is  sub- 
stantial, inasmuch  as  these  findings  and  conclusions,  enable 
the  unsuccessAil  party  to  determine  whether  or  not  to  appeal ; 
and  in  case  he  desires  to  appeal,  they  are  indispensable  to 
enable  him  to  frame  and  serve  his  exceptions  in  due  time,  and 
to  present  the  case  in  proper  form  for  review.  {Tilmmi  v. 
KeanSj  1  Abb.  N.  S.,  24 ;  JRogers  v.  Beard^  20  Howard  Pr., 
282.)  The  decision  to  the  contrary  in  Johnson  v.  Whiilock 
(13  N.  Y.,  844),  was  based  upon  the  then  existing  provisions 
of  section  267  of  the  Code,  relating  to  trials  by  the  court. 
But  the  amendment  of  that  section  adopted  in  1860  removes 
the  foundation  of  that  decision. 

The  report  should  contain  a  sufficient  statement  of  facts,  to 
form  a  basis  for  the  conclusions  of  law,  and  substantially 
show  the  disposition  made  by  the  referee  of  the  specific  issues 
in  the  cause,  or  of  such  of  them  as  are  embraced  in  his  deter- 
mination. A  mere  general  conclusion  of  indebtedness  or  no 
indebtedness,  is  not  a  sufficient  compliance  with  the  provision 
of  the  Oode,  and  serves  none  of  the  purposes  for  which  it  was 
intended. 

It  has  been  repeatedly  held,  however,  that  the  insufficiency 
of  the  findings  is  not,  of  itself,  a  ground  for  the  reversal  of 
the  judgment  on  appeal ;  but  that  the  party  desiring  a  review 
must  procure  such  findings  as  will  raise  the  questions  of  law, 
which  he  desires  to  present  to  the  appellate  court.  (Brain- 
ard  y.  Dunnmg,  30  N.  Y.,  211 ;  Smith  v.  Coe^  29  K  Y., 
666 ;  Orcmt  v.  Morse,  22  N.  Y.,  323 ;  18  How.  E.,  411 ;  20 
Howard  Practice  K.,  282.) 

It  is  obvious,  therefore,  that  unless  he  can  obtain  proper 
findings,  the  defeated  party  is  deprived  of  the  substantial 
advantages  of  an  appeal. 

But  it  does  not  appear  in  this  case  that  the  plaintiff's  right 
to  such  findings  was  denied  by  the  court  below.  Its  decision 
simply  was,  that  it  would  not  set  aside  the  report  on  account 
of  the  insufficiency  of  the  findings.  The  motion  was  to  set 
aside  the  report,  and  for  such  other  or  further  order  as  should 
be  proper. 
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The  denial  <^  that  motion  is  not  eqiuvalent  to  the  denial 
of  a  motion  for  farther  findings. 

The  decision  in  TUman  v.  Keane  (1  Abb.,  N.  8.,  24)^  ren- 
dered by  the  same  learned  jndge  who  delivered  the  opinion 
of  the  court  in  this  case  at  General  Term,  shows  that,  if  the 
motion  had  been  for  further  findings,  or  to  send  back  the 
report  for  correction,  it  would  have  probably  been  granted. 

There  are  some  cases  in  the  books,  in  which  the  report  has 
been  set  aside  as  irregular  for  want  of  any  findings  of  £gu^. 
(1  Code  Rep.,  64 ;  id.,  121 ;  4  Sandf.  8.  0.,  691 ;  88  How.  Pr., 
885.)  But  where  the  objection  Ib  to  the  sufficiency  of  the 
findings,  it  has  been  often  held,  that  application  should  be  to 
correct  the  report  by  inserting  further  or  more  specific  find- 
ings. (13  How.  Pr.,  411 ;  6  id.,  492 ;  20  id.,  286 ;  19  Barb., 
818 ;  Le/ler  v.  Fidd,  60  id.,  407 ;  80  N.  T.,  211,  216.) 
Whether  the  remedy  in  this  case  should  have  been  sought  in 
one  form  or  the  other,  was  a  mere  question  of  practice,  the 
determination  of  which,  did  not  necessarily  dispose  of  the 
right  of  the  plaintiff  to  further  findings. 

It  is  claimed,  however,  that  under  the  words,  ^'  and  for 
such  other  and  further  order,''  etc.,  in  the  notice  of  motion, 
the  court  should  have  granted  the  relief  to  which  the  plaintiff 
was  conceded  to  be  entitled.  It  undoubtedly  might  have  done 
so  with  great  propriety,  either  at  Special  or  General  Term,  as 
the  moving  affidavit  clearly  disclosed  the  occasion  for  such 
relief.  {People  v.  Superviaors  of  Delaware  Co,,  March,  1871.) 
But  we  cannot  say  that  it  was  a  legal  error,  reviewable  in  this 
court,  not  to  exercise  that  power.  If  a  party  has  mistaken 
the  practice,  and  moved  for  an  order  to  which  he  was  not 
entitled,  it  must,  in  general,  be  discretionary  with  the  court, 
whether  to  grant  other  relief  under  these  general  words,  or 
to  deny  the  motion. 

When  a  motion  is  thus  denied,  the  party  is  at  liberty  to 
make  a  new  motion  for  the  proper  relief  (6  Abb.,  N.  8., 
277 ,  BiaU  v.  Emmons^  Oourt  of  App.,  Oct.,  1870) ;  and  that 
course  is  much  more  appropriate  than  an  appeal. 

But  there  is  no  sufficient  ground  in  any  case  for  entertain- 
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ing  an  appeal  to  this  conrt,  before  judgment,  from  an  order 
in  respect  to  findings.  Until  the  whole  case  is  before  this 
court,  the  materiality  of  findings  upon  particular  issues  can- 
not conveniently  be  examined.  It  seems  to  us  that  the  proper 
practice,  where  the  referee  has  failed  to  pass  upon  mate- 
rial questions  of  &ct  or  of  law,  is  to  apply  to  the  court 
before  the  time  for  excepting  has  expired,  to  send  the  case 
back  to  the  referee,  to  pass  specifically  upon  such  questions  or 
to  re-settle  his  report ;  and  the  materiality  of  the  desired 
findings  should,  on  such  application,  be  shown  to  the  court. 
The  entry  of  judgment  should  be  stayed,  or  the  time  to  except 
extended,  until  the  application  is  disposed  of.  Should  the 
application  be  denied,  and  should  an  appeal  be  taken  from  the 
judgment,  the  proceedings  to  obtain  further  findings  can  be 
inserted  in  the  record,  and  the  materiality  of  the  findings 
asked  for  and  refused,  can  be  determined  at  General  Term  and 
here,  on  a  review  of  the  whole  case. 

When  the  defeated  party  has  thus  endeavored  to  obtain 
proper  findings,  the  presumption^  made  in  ordinary  cases,  that 
all  material  &cts  of  which  there  was  evidence  have  been 
found  against  him,  will  not  apply  in  respect  to  the  matters  as  to 
which  he  has  sought  to  obtain  specific  findings ;  but  those 
matters  will  be  regarded  in  the  same  manner  as  facts  which, 
upon  a  trial,  the  court  has  refused  to  submit  to  the  jury,  and 
the  consequences  of  such  refusals  can  then  be  considered. 

This  appeal  should  be  dismissed,  with  costs. 

All  concur. 

Appeal  dismissed. 

SicKSLs — Vol.  I.        34 
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Jacob  Bendetson^  Appellant,  v.  Riohabd  Fbenoh,  Respondent. 

Plaintiff,  a  guest  in  defendant's  hotel,  offered  to  the  book-keeper  a  laige 
package  containing  Jeweliy,  and  without  stating  its  contents,  requested 
him  to  deposit  it  in  the  sai^  The  book-keeper  replied  that  it  was  not 
necessary,  and  requested  plaintiff  to  take  it  to  his  room,  saying,  it  would 
be  Just  as  safe  there.  When  plaintiff  was  ready  to  leave,  he  packed 
his  trunk,  in  which  the  package  then  was,  delivered  up  the  key  of  his 
room  to  the  hotel  clerk,  and  requested  the  trunk  to  be  brought  down 
Immediately.  This  was  not  done ;  and  upon  plaintiff's  calling  for  it  shortly 
after  it  was  found  broken  open  and  the  package  stolen. — HM^  that 
defendant  could  not  be  held  responsible  for  a  refiisal  to  receive ;  but  that 
there  was  a  "  neglect  to  deposit "  within  the  meaning  of  the  innkeepers' 
act  of  1865.    (Laws  of  1855,  chapter  421.) 

That  said  act,  however,  only  relieves  the  hotel  proprietor  from  losses  occa- 
sioned by  such  neglect ;  and  that,  as  in  this  case^  the  loss  happened  at  a 
time  when  the  package,  if  it  had  been  deposited,  would  have  been 
returned  to  the  guest  to  be  packed  prior  to  departure,  defendant  was 
liable. 

(Aigued  June  Slst,  1871 ;  decided  September  5th,  1871.) 

Appeal  from  an  order  made  by  the  Supreme  Ooart  at 
General  Term  in  the  first  district,  reversing  judgment  in  &vor 
of  plaintiff,  entered  upon  the  report  of  a  referee,  and  granting 
a  new  trial.    (Reported  below,  44  Barb.,  31.) 

The  action  was  against  the  defendant,  a  hotel  proprietor, 
to  recover  the  value  of  watches,  jewelry,  etc.,  claimed  to  have 
been  stolen  from  the  plaintiff's  room  in  October,  1861,  while 
he  was  a  guest  in  the  inn. 

In  October,  1861,  the  defendant  was  the  proprietor  of  and 
kept  an  inn,  known  as  French's  Hotel,  in  the  city  of  New 
York ;  and  the  plaintiff  was  a  guest  therein  from  the  fourth, 
to  and  including  the  eighth  of  October. 

The  plaintiff  arrived  in  New  York  on  the  fourth  of  Octo- 
ber from  Rio  Janeiro  ;  and  on  that  day,  before  going  to  the 
hotel,  he  delivered  a  part  of  the  jewelry,  etc.,  in  question, 
to  a  custom-house  officer  with  a  view  to  paying  the  duty 
thereon. 
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On  the  seventh  of  October  he  paid  duty  on  the  watches, 
jewehy,  etc.,  and  received  the  same  from  the  custom-hoose 
oflScers. 

On  the  morning  of  the  eighth  of  October,  the  plaintiff  had 
the  aforesaid  watches  and  jewelry  and  other  valnables  in  a 
box  wrapped  in  oilcloth  and  tied  with  a  cord,  constituting  a 
package  sixteen  inches  long,  ten  inches  wide,  and  about  seven 
inches  high.  He  presented  the  same  to  the  derk  or  book- 
keeper of  the  defendant,  at  the  ofSce  of  the  hotel,  and  requested 
him  to  place  the  same  in  the  safe  for  valuables,  which  was  in 
the  office ;  the  book-keeper  then  told  him  there  was  no  neces- 
sity for  that,  and  directed  him  to  take  the  package  to  his, 
plaintiff's  room,  saying  it  would  be  juat  as  safe  there.  There- 
upon the  plaintiff  took  the  package  to  his  room,  placed  it  in 
his  trunk,  which  he  locked,  and  then  locked  his  room,  and 
delivered  the  key  of  his  room  to  the  clerk  in  the  office,  and 
left  the  hotel  to  attend  to  some  business  in  the  city. 

When  the  plaintiff  offered  the  package  to  and  requested  the 
book-keeper  to  place  it  in  the  safe,  the  book-keeper  made  no 
inquiry  as  to  the  contents  of  the  package,  nor  did  the  plaintiff 
make  any  statement  as  to  such  contents. 

The  plaintiff  resided  at  Syracuse,  and  intended  to  leave  for 
that  city  on  the  afternoon  of  October  eighth.  He  returned 
to  the  hotel  about  one  o'clock  in  the  afternoon,  and  went  to 
his  room  and  packed  and  locked  his  trunk  containing  said 
package,  which  was  then  safe.  He  then  locked  the  door  of 
his  room  and  delivered  the  key  to  the  book-keeper,  at  the 
office,  and  stated  to  him  that  he  intended  to  leave  for  Syra- 
cuse by  the  first  train,  and  ordered  his  trunk  to  be  brought 
down  immediately,  his  bill  to  be  made  out,  and  that  he  would 
return  in  a  few  minutes  and  pay  it. 

The  plaintiff  then  went  into  an  eating  saloon  in  the  base- 
ment of  the  hotel.  In  a  few  minutes  he  returned  to  the  office, 
paid  his  bill  and  inquired  for  his  trunk,  and  learned  that  it 
had  not  been  brought  from  his  room. 

The  plaintiff  then  went  with  a  porter  of  the  hotel  to  his 
room  for  his  trunk,  and  upon  unlocking  the  door  of  the  room 
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it  was  found  that  the  room  had  been  entered,  the  trunk  broken 
open,  and  the  watches,  jewelry,  etc,  stolen. 

The  defendant  kept  a  safe  in  the  oflSce  for  the  deposit  of 
jewelry,  yaluables,  eta  This  the  defendant  knew  prior  to 
the  eighth  of  October.  The  rules  and  regulations  and  notice 
required  by  chapter  421,  Laws  of  1855,  were  hung  up  in  the 
room  occupied  by  plaintiff. 

The  value  of  the  articles  stolen  was  $1,856 ;  and  for  this 
amount,  with  interest,  judgment  was  ordered. 

K  Kemanj  for  appellant  The  referee's  findings  of  fiefcct 
are  conclusive.  (Oode,  §  268 ;  Marco  v.  Z.  and  Z.  Ins.  Oo.j 
85  N.  Y.,  664 ;  FMows  v.  Ntrrihrup,  39  N.  Y.,  117 ;  MoBim 
V.  Lard,  40  K  Y.,  477 ;  PtOnam  v.  HiMM,  42  N.  Y.,  106, 
113.)  Such  other  facts  as  the  evidence  tended  to  prove,  will 
be  assumed  to  sustain  the  referee's  oondusions  of  law.  {Chvih 
buck  V.  Vemaniy  42  N.  Y.,  482 ;  Cfrant  v.  Money  22  N.  Y., 
328-325 ;  Oarman  v.  PtUiej  21  N.  Y.,  547.)  On  the  facts 
found  defendant  was  liable.  (2  Kent's  Oommentaries,  p.  593, 
1st  ed.,  p.  785,  11th  ed ;  Story  on  Bailments,  §  470,  etc. ; 
EuieU  V.  Smfty  33  K.  Y.,  p.  671 ;  Piper  v.  Manny,  21 
Wend.,  282 ;  GrinneUr.  Cook,  3  Hill,  485  ;  Clute  v.  Wiggins, 
14  J.  R,,  174 ;  Wiikins  v.  Earle,  decided  by  Oommission 
of  Appeals,  January  Term,  1871,  reversing  decision  of  Supe- 
rior  Court,  reported  19  Abbott,  Pr.  R.,  190 ;  Kent  v.  Shudk- 
ardj  2  Bam.  &  Adolph.,  803 ;  1  Smith's  Lead.  Cases,  309 ; 
Coyle's  Case,  8  R.,  p.  38 ;  Piper  v.  Manny,  21  Wend.,  282- 
284 ;  Purvis  v.  Coleman,  21  N.  Y.,  Ill,  116 ;  JSichnumd  v. 
Smith,  8  Bam.  &  Cress.,  9.)  The  fiict  that  plaintiff  did  not 
state  contents  of  package  when  he  presented  it  to  the  derk, 
does  not  exonerate  defendant.  (2  Kent's  Commentaries,  p. 
594, 1st  ed. ;  787,  lltib  ed. ;  Story  on  Baihnent,  §  479 ;  Kel- 
logg  V.  Sweeney,  1  Lansing,  898 ;  WUMns  v.  Earle,  19  Abbott, 
Prac.  R.,  dissenting  opinion  and  cases  cited,  p.  203, 205, 207, 
and  cases  cited  ;  Fowler  v.  Dorlon,  24  Barb.,  384, 389 ;  Kee- 
ga/n  v.  H.  &  R.  R.  Co.,  8  N.  Y.,  175.)  As  the  package  was 
safe  until  packed  for  departure,  defendant  was  as  fully  respon- 
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Bible  as  if  package  had  been  deposited  in  safe.    Stanton  v. 
Zdand^  4  £.  D.  Smith,  88,  92.) 

8.  P.  Nadiy  for  respondent.  The  aot  of  1855  has  reference 
only  to  ^^  money,  jewels,  and  ornaments."  (Hyatt  y.  Taylor^  42 
K.  Y.,  258.)  The  gnest  should,  therefore  disclose,  that  pack- 
age offered  for  deposit  contains  these  articles.  {Oit^Hmyr. 
Pm/nter^  4  Bnrr.,  2298 ;  Pardee  v.  Dreio^  26  Wend.,  469 ; 
Bichwrds  v.  Westootty  2  Bos.,  689 ;  Warner  v.  W.  8.  Co.^  5 
Kobt.,  490 ;  Purme  v.  Coleman,  21  N.  T.,  111.) 

By  the  Gonrt — Psgkham,  J.  The  statute  provides,  that  if 
a  ^^gaest  shall  neglect  to  deposit  such  money,  jewels,  or  orna- 
ments in  such  safes  (the  safe  required  to  be  kept  by  the  hotel 
keeper),  the  proprietor  of  such  hotel  shall  not  be  liable  for 
any  loss  of  such  money,  jewels,  or  ornaments,  sustained  by 
such  guest,  by  theft  or  otherwise."    (Laws  of  1856,  p.  774.) 

The  first  question  that  arises  here  is,  did  the  plaintiff  neg- 
lect to  deposit  his  money,  jewels  and  ornaments,  in  the  safe 
which  he  knew  the  defendant  kept  for  that  purpose  t 

The  referee  has  foxmd  (and  not  without  evidence)  that  the 
plaintiff  in  the  forenoon  of  the  day  he  left  the  hotel,  ^^  presented 
to  defendant's  book-keeper  a  package  sixteen  inches  long,  ten 
inches  wide,  and  seven  inches  high,  wrapped  in  an  oil  cloth, 
and  tied  up  with  a  strong  cord,  and  requested  him  to  put  said 
package  in  the  safe ;  that  the  book-keeper  told  plaintiff  there 
was  no  necessity  for  that ;  to  take  it  to  his  (plaintiff's)  room ; 
saying  it  would  be  just  as  safe  there." 

This  package  contained  the  jewels  and  ornaments  sued  for ; 
but  the  plaintiff  did  not  state  its  contents,  nor  did  the  book- 
keeper inquire  what  it  contained. 

I  think  this  was  a  ^^  neglect  to  deposit,"  within  the  meaning 
of  the  statute.  The  book-keeper  did  not  know  that  money, 
jewelry  or  ornaments  had  been  offered  him.  Hence,  he  did 
not  leftMo  to  receive  them.  Suppose  this  package  had  been 
of  the  size  of  an  ordinary  trunk ;  would  the  clerk  have  been 
compelled  to  receive  it!    Qearly  not;  because,  first,  there 
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was  nothing  to  notify  him  that  it  contained  money,  etc. ;  sec- 
ond, BO  large  a  package  was  not  within  the  meaning  of  the 
statute ;  no  safe  would  probably  have  apartments  to  receive  it. 
There  was  nothing  about  this  package  to  indicate  that  it  was 
not  appropriately  sent  to  the  room  of  the  guest.  The  defend- 
ant should  not  be  held  to  the  responsibility  of  refusing  to 
receive  money,  jewels,  etc.,  unless  he  did  it  knowingly.  It  is 
not  BO  found,  nor  is  there  any  evidence  to  prove  su^  a  fact. 

The  burden  rests  with  the  guest  to  make  this  deposit.  He 
neither  made  nor  offered  to  make  it,  within  the  meaning  of 
the  statute. 

Simply  offering  a  package  of  this  size,  without  disclosing 
its  contents,  is  not  offering  to  deposit  money,  jewels,  or  orna- 
ments. 

Had  the  clerk  been  made  aware  of  the  contents  of  the 
package,  and  had  then  directed  it  to  be  taken  to  the  plaintiff's 
room,  he  would  have  waived  the  protection  of  the  statute. 

It  is  also  insisted  that,  after  this  jewelry,  etc.,  was  packed, 
and  notice  given  to  the  derk  to  bring  the  trunk  down  imme- 
diately, with  the  intent  to  leave  the  hotel,  defendant  is  liable 
for  any  Iobb  thereof,  thereafter  occurring  in  the  hotel,  whether 
the  jewelry  had  been  deposited  in  the  safe  or  not. 

The  statute  is  very  broad  in  its  language,  that,  ^'  if  such 
guest  shall  neglect  to  deposit,  etc,  the  proprietor  shall  not  be 
liable  for  any  loss  of  such  money,  etc.,  sustained  by  such  guest, 
by  theft  or  otherwise." 

This  was  evidently  aimed  at  losses  that  should  occur  by  such 
neglect.  It  could  have  no  reference  to  losses  at  the  inn,  occur- 
ring before  the  guest  had  the  opportunity  to  make  such  deposit, 
or  after  he  had  packed  his  trunk,  locked  his  room,  and  given 
notice  for  immediate  departure,  etc.,  delivered  up  the  key  of 
his  room  to  the  clerk,  to  have  his  trunk  brought  down.  {Stem- 
tan  V.  Zdand,  4  £.  D.  Smith,  88.) 

Had  the  valuables  been  in  the  custody  of  the  clerk  in  the 
safe,  they  must  have  been  delivered  to  the  guest  to  be  packed 
prior  to  his  departure,  and  if  lost  thereafter  without  the  fault 
of  the  guest,  the  landlord  would  be  liable. 
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The  liability  of  the  landlord  is  discharged,  bo  far  as  the 
remedy  is  applied ;  bo  fiEu:  as  the  peril  is  removed.  It  should 
not  extend,  and  was  never  designed  to  extend,  any  fxirther. 

It  may  be  remarked,  that  a  considerable  portion  of  the 
property  recovered  for,  was  neither  money,  jewels,  or  orna- 
ments, and  hence,  the  landlord  was  not  exempt  from  liability 
for  the  loss  thereof  under  this  statute.  It  was  neither  within 
the  statute  or  the  notices  posted  in  the  hotel. 

In  the  view  taken  of  this  case,  the  exceptions  taken  to  the 
exclusion  of  evidence  become  immaterial. 

Purvis  y.  Coleman  (21  N.  Y.,  Ill),  has  no  application  to 
this  case. 

The  order  for  a  new  trial  is  reversed,  and  the  judgment 
upon  the  report  of  the  referee  is  affirmed,  with  costs. 

All  concur,  except  Andbbwb,  J.,  not  voting. 

Judgment  accordingly. 


Jahbs  L.  Lahb  and  others,  Bespondents,  v.  the  Camden 

AND  AmBOT  KaILBOAD  AND  TbANSPOBTATION  OoMPANY. 

Plaintifb  shipped  at  Cairo,  Bl.,  by  the  Illinois  Central  Railroad  a  quantity 
of  cotton,  consigned  to  a  W.  &  Co.,  New  York.  In  the  bill  of  lading 
given  by  the  L  C.  R.  R.  Co.  its  agent  was  named  as  consignee  at  Chicago. 
The  bill  of  lading  exempted  that  company  from  *'  damage  or  loss  by  fire,** 
and  also,  fix)m  all  responsibility  for  the  safety  or  safe  carriage  of  the  pack- 
ages beyond  the  line  of  its  road,  bnt  stipnlated  that  the  through  rate 
shonld  be  two  dollars  per  100  pounds.  The  L  C.  R.  R  Co.  coutracted  for 
the  transportation  from  Chicago  to  Kew  York  with  the  U.T.  Co.  The  bill 
of  lading  containing  a  ahnUar  exemption  fix)m  loss  or  damage  by  flre, 
and,  also  a  stipulation,  that  in  case  of  loss  the  latter  company  should  be 
liable  only  for  the  value  of  the  property  at  the  time  of  shipment  The 
cotton  was  received  by  defendants  at  Philadelphia;  transported  to 
Kew  York,  and  while  in  their  custody  upon  their  pier  was  destroyed  by 

Ist  That  the  contract  with  the  L  C.  R  R  Co.  was  not  a  through 
contract ;  but  under  it,  ttiat  company  had  power  to  contract  for  the  trans- 
portation beyond  the  line  of  its  road,  and  to  provide  in  such  contract,  fox 
a  Uke  exemption  of  the  subsequent  carrier,  as  that  contained  in  its  own 
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oontract  with  plaintiffk    It  had  no  power,  how«Ter,  to  bhid  the  latter  hj 
any  stipulation  not  embraced  in  that  oontract 

3d.  Tliat  the  exemption  fix)m  damage  or  loss  by  fire,  did  not  exone- 
rate defendant  from  a  loss  so  happening,  in  case  the  Are  reaolted  from  Its 
own  negligence. 

8d.  Tliat  plaintifib,  to  maintain  their  action  most  ahow  affirmatively, 
such  negligence.. 
A  ruling  therefore  of  the  court  upon  the  trial,  that  the  burden  of  proof 
was  on  the  defendant,  to  show  the  fire  was  not  caused  by  any  negligence 
on  its  part,  and  a  aimilar  chaige  to  the  Juiy  was  emmeoiu.  (Pbokfam 
and  Allen,  J  J.  dissenting.) 

(Argued  June  8th,  1871 ;  decided  November  10th,  1871.) 

Appkal  from  judgment  of  the  General  Term  of  the  New 
York  Common  Pleas^  affirming  a  judgment  entered  upon  a 
verdict  in  favor  of  plaintifiP,  and  also,  affirming  order  denying 
motion  for  new  triaL    (Reported  below,  S  Daley,  454.) 

The  action  is  brought  against  defendant  as  a  oommon  car- 
rier, to  recover  damages  for  the  non-delivery  of  a  quantity  of 
cotton. 

The  defendants  are  common  carriers  by  railroad  and  steam- 
boat between  Philadelphia  and  New  York. 

Seven  hundred  and  ninety  bales  of  cotton  were  shipped  by 
the  plaintiffs,  June  26, 1864,  at  Cairo,  Illinois,  on  the  lUinois 
Central  railroad.  The  Illinois  Central  issued  its  receipts  or 
bills  of  lading  for  this  cotton.  These  acknowledge  the  receipt 
af  the  cotton,  ^^  consigned  to  James  Warrack,  agent,  Chicago," 
marked,  "  Sawyer,  Wallace  &  Co.,  New  York,"  and  provide 
that  ^^  it  is  especially  understood,  that  for  all  loss  and  damage 
occurring  in  the  transit  of  said  packages,  the  legal  remedy 
shall  be  against  the  particular  carrier  or  forwarder  only  in 
whose  custody  such  packages  may  actually  be  at  the  time  of 
the  happening  thereof;  it  being  understood  that  the  said  Illi- 
nois Central  Bailroad  Company  assumes  no  other  responsi- 
bility for  their  safety,  or  safe  carriage,  than  may  be  incurred 
on  its  own  road;'*  and  that  the  through  rate  shaU  be  two 
dollars  per  100  pounds,  and  providing  that  '^  the  company  are 
not  responsible  for  damage  or  loss  by  fire." 

This  cotton  was  carried  by  the  Illinois  Central  to  Chicago, 
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and  there  delivered  by  that  company  to  the  Union  Transport- 
ation and  Insnranoe  Company,  to  be  fnrther  transported.  The 
latter  company  issued  its  receipts  or  bills  of  lading  therefor, 
which  were  delivered  to  James  Warrack,  who  was  the  agent 
of  the  Illinois  Central  at  Chicago,  and  by  him  forwarded  to 
the  Blinois  Central  at  Cairo.  These  contained  exemptions 
and  reservations  in  substance  the  same  as  the  Cairo  bills,  and 
in  addition  this  clause :  ^^  When  losses  occur  for  which  the 
carriers  may  be  responsible  under  the  bill  of  lading,  the  cost 
or  value  of  the  property  at  the  date  of  shipment  shall  govern 
the  settlement  of  the  same." 

This  cotton,  excepting  one  bale,  not  accounted  for,  was 
delivered  by  the  Union  Transportation  to  the  defendants,  at 
Philadelphia. 

Of  these  789  bales  received  by  the  defendants,  all  were 
delivered  by  them  at  New  York,  except  137  bales.  These 
137  bales  were  destroyed  by  fire,  while  in  defendants'  custody, 
at  their  pier,  in  the  city  of  New  York,  which  fire  destroyed 
defendants'  boats,  pier,  and  all  the  goods  therein  contained. 

This  fire  occurred  on  the  night  of  Sunday,  July  10, 1864. 
It  originated  on  the  defendants'  steamboat  John  Potter,  one 
of  three  steamboats  owned  by  defendants,  and  that  night  all 
moored  to  the  pier. 

After  proving  that  the  loss  had  occurred  by  fire,  the  defend- 
ants proposed  to  rest  their  case ;  but  the  court  having  expressly 
ruled,  in  effect,  that  they  would  not  be  exonerated  under  the 
provisions  of  the  bills  of  lading  by  proof,  that  the  loss  was 
occasioned  by  fire,  unless  they  also  showed  that  such  destruc- 
tion by  fire  was  not  occasioned  by  negligence  on  their  part, 
(to  which  ruling  exception  was  duly  taken)  further  evidence 
was  offered  by  defendants,  tending  to  show  that  due  precaution 
was  taken  and  care  exercised  to  prevent  the  occurrence  and  to 
stay  the  progress  of  fire. 

At  the  close  of  the  testimony,  the  defendants  requested  the 
court  to  charge,  '^  that  the  defendants  are  not  liable  in  this 
action,  unless  the  destruction  of  the  cotton  is  proved  to  have 
been  caused  by  the  defendants'  negligence  or  de&ult."    This 
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the  court  refased,  but  charged,  among  other  things,  that  the 
defendantB  '^  were  not  relieved  from  the  burden  of  satisfying 
the  jury  that  the  loss,  which  it  is  beyond  doubt,  happened  by 
fire,  was  not  occasioned  by  negligence  on  their  part." 

The  court  also  charged,  that  while  the  defendants  were 
entitled  to  the  benefit  of  the  several  restrictive  clauses  con- 
tained in  the  Chicago  bills  of  lading,  limiting  their  liability 
as  common  carriers,  the  particular  provision  of  such  bills  of 
lading,  whereby  the  measure  of  damages  in  case  of  loss,  was 
limited  to  the  cost  or  value  of  the  property  at  the  time  of 
shipment,  would  not  avail  them,  for  the  reason  that  such  pro- 
vision was  only  applicable  in  cases  of  voluntary  settlement, 
and  not  in  case  of  litigation. 

The  jury  rendered  a  verdict  for  plaintiffs  for  $81,618.07. 
Judgment  was  entered  October  22,  1866. 

C.  F.  Sanfard^  for  appellant.  Defendants  were  entitled  to 
the  exemptions  in  the  Cairo  bill  of  lading.  {Stoddard  v.  Long 
Idcmd  Railroad  Go^  6  Sand.,  p.  180 ;  Moriarty  v.  Ham- 
derCa  Express^  1  Daly,  227 ;  MagJvee  v.  Camden  and  Amboy 
jRailroad  Gompamy^  General  Term,  Supreme  Court;  Man- 
hfXtUm  OH  Compamy  v.  Camden  and  Amboy  Railroad  Com- 
pom/,  6  Abb.  Pr.  R  K  S.,  289,  and  note ;  62  Barb.,  72 ; 
MoMiUan  v.  Mich.  S.  R.  J?.,  16  Mich.,  79,  128 ;  Befron  v. 
The  Same^  id.,  p.  131.)  The  burden  of  proof  w^s  upon 
plaintiff  to  show,  affirmatively,  the  loss  was  the  result  of 
defendants'  negligence.  {Memphis  amd  C.  R.  R.  Co.  v. 
Reevee,  10  Wall,,  176 ;  W.  T.  Co.  v.  Donner,  U.  S.  Sup. 
Court,  N.  Y.  Trans.,  May  27,  1871 ;  Story  on  Bailments, 
§  567 ;  Angell  on  Carriers,  §  247 ;  NiohoUon  v.  WHeon^  5 
East  R.,  607 ;  Moving  v.  Todd^  1  Stark,  72 }  Harrison  v. 
Pachwood^  3  Taunt,,  371 ;  Phelps  v.  WiUiam^sanj  5  Sandford, 
578 ;  MeroofUile  Mut.  Ins.  Co.  v.  Chase^  1  E.  D.  Smith, 
116 ;  Pwrsons  v.  Mowteath,  18  Barb.,  368 ;  Moore  v.  Eoans^ 
U  Barb.,  626 ;  Meyer  v.  Hamdm's  Ec.  Co.^  24  How  Pr. 
R.,  290 ;  Dorr  v.  NeiD  Jersey  Steam  N.  Co.^  4  Sandf.,  186 ; 
1  Kern.,  486 ;  Stoddard  v.  The  Long  Island  R.  R.  Co.,  6 
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Sandf.,  180 ;  MeraaniOe  Mut.  Ins.  Co.  v.  CcMs^  20  N.  Y., 
173 ;  Moriarty  v.  Hamden^s  .Easpress,  1  Daly,  227 ;  Camden 
and  Aniboy  S.  JR.  Co  v.  Baldaufy  16  Penn.  R,  67 ;  Bing- 
Kam  V.  JRogersy  6  W.  &  S-,  495 ;  Bechmun  v.  Tfumse,  6 
Rowle,  179 ;  JFhrmer^  and  Merohantt^  Bank  v.  Champlain 
Trans.  Co.^  23  Verm.,  186 ;  Marsh  v.  Hom^  3  Barn.  & 
Orees,  322 ;  Beehman  y.  Tfumse^  5  Bawle.,  179 ;  Clarh  v. 
Sp&noe^  10  WattB,  385;  Btmyon  v.  Ccid/wsU^  7  Hnmph, 
184: ;  Newton  v.  P<>ptf,  1  Oow.,  169 ;  Schmidt  v.  Bloody  9 
Wend.,  268 ;  Foot  v.  /S^*,  2  Barb.,  326  , '  W(mngton  v. 
Snyder^  8  Barb.,  380 ;  Brush  v.  JfiB^,  18  Barb.,  489 ;  Clay 
Y.  WiUiamSy  1  H.  Bl.  R,  298 ;  Zevie  v.  Waterhouse,  1  Pritee, 
280 ;  OUbeH  v.  DoUj  5  Ad.  &  EUie,  640 ;  Neustadt  v.  Adams, 
5  Duer,  43 ;  Zogan  v.  Matthews^  6  Barr,  417 ;  Skinner  v. 
London,  Brighton,  and  South  Coast  Railway  Co.,  2  £.  L.  & 
K,  360 ;  Bush  v.  Miller,  13  Barb.,  481 ;  Fenn  v.  Timpson, 
4  E.  D.  Smith,  463 ;  Neustadt  v.  Adams,  5  Dner,  43  ;  -47*«n^ 
V.  Squire  <6  Johnston,  1  Daly,  347 ;  Clark  v.  BamweU,  12 
How.,  U.  S.,  272 ;  French  v.  ^.  anrf  if.  F.  JJ.  5.  Ob.,  4 
Keyes,  108.) 

IF".  F.  Shepard  <6  Z.  Marsh,  for  respondent.  The  con- 
tracts with  the  Illinois  Central  Railroad  Company  are  limited 
to  that  company,  and  do  not  innre  to  the  benefit  of  subse- 
qnent  carriers.  ( Van  San^ord  v.  J^.  John,  6  Hill,  1 57 ; 
Baldwin  v.  U.  S.  Telegraph  Co.,  1  Lansing,  125, 129 ;  Far- 
mers' and  Mechanics^  Bank  v.  Champlain  Transportation 
Company,  18  Vermont,  131 ;  Farmers^  and  Mechanics'  Bank 
V.  Champlain  Trasportation  Company,  23  Vermont,  186, 
209;  Bood  v.  N.  T.  and  N&w  Baven  R.  R.  Co.,  22  Conn., 
1 ;  Elmore  v.  Na/ugatuck  R.  R.  Co.,  23  Con.,  457 ;  Nauga- 
tuck  R.  R.  Co.  V.  Waterhury  Button  Co.,  24  Conn.,  468 : 
Converse  v.  Norwich  and  N.  T.  Trans.  Co.,  33  Conn.,  166  ; 
S.  C,  6  Am.  Law  Reg.  N.  S.,  214 ;  Nutting  v.  Conn.  R.  R., 
1  Gray,  502;  Burroughs  v.  N.  and  W.  R.  R.,'100  Mass., 
26;  Pendegast  v.  Adam^  Ea^.  Co.,  101  Mass.,  120 :  Perkins 
T.  Portland,  47  Maine,  673 ;  McMillan  v.  Mich,  etc.,  R.  R., 
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16  Mch.,  119 ;  Jemuwn  y.  C.  cmd  A.  JS.  £.  €b.y  4  Am. 
Law,  Beg.,  284 ;  JSome  JR.  R.  Co.  v.  SuUivm,  25  Oa.,  228 ; 
Colling  Y.  B.  and  E.  R.,  36  Eng.  L.  &  E.,  482;  Sehnmd^Y. 
Eoam^  9  Am.  Law  R^.,  686 ;  C.  and  A.  R.  R.  Ce.  v.  For- 
^ythy  11  Penn.,  81.)  The  Chicago  bills  of  lading  are  not 
binding  on  plaintiff.  {Zadtie  v.  OriffiUiy  25  K.  Y.,  864 ; 
Raldmn  t.  U.  S.  Tdegrap/i  Co.y  1  Lansing,  125,  130.) 
Under  a  through  contract  the  Babsequent  carriers  liable  to  the 
owner.  (Jf.  J.  Steam  Nwo.  Co.  v.  MerehanU^  Bankj  6  How. 
TJ.  S.,  844 ;  Stoddard  v.  Z.  /.  R.  Co.,  5  Sand.,  188 ;  Wmg 
v.  N.  T.  (md  E.  R.  R.  Co.^  1  Hill,  235.)  It  was  incumbent  on 
defendant  to  show,  the  loss  occurred  without  negligence  on 
their  part.  {Alexander  y.  Greene^  7  Hill,  533 ;  Wells  y. 
TudkeTy  4  Seld.,  375,  380 ;  JH^mo  Jereey  Steaitn  Nam.  Co.  y. 
Merohante  Bwnky  6  How.  TJ.  S.  B.,  344 ;  Hoopw  v.  WeUiy 
5  Am.  Law  Reg.,  16;  Smith  v.  IT.  T.  C.  R.  R.y  29  Barb., 
132;  MichaeU  y.  N.  Y.  C.  R.  R.y  30  N.  Y.,  564 ;  Reed  y. 
S!p(viddmffy  30  N.  Y.,  680 ;  Wing  y.  N.Y.amdK  R.  jB., 
1  Hill,  235 ;  Steinway  y.  Erie  R.  R.  Go.y  Ct  Appeals,  N. 
Y.  Trans.,  April  17, 1871 ;  Simmons  y.  La/Wy  3  Eeyes,  217, 
221 ;  French  y.  B.  and  E.  R.  R.  Go.y  4  Keyes,  106 ;  Tumey 
y . FiZww, 7 Yerger, 340 ;  WhibsideY. Russell %yf.6Q  T.,  44; 
Rdberts  y.  Riley,  15  La.,  108 ;  FairehUd  y.  Sloeumy  7  Hill, 
292,  297 ;  Parsons  y.  Monteath^  13  Barb.,  353 ;  leaver  y. 
Bvrchardy  40  Vermt.,  326 ;  1  Parsons  on  Con.,  606 ;  Story 
on  Bailment,  §  410 ;  Schmidt  y.  Bloody  9  Wend.,  286 ; 
Beardsley  y,  Richaadsony  11  Wend.,  25 ;  Bnsh  y.  MiUery  13 
Barb.,  481 ;  Flatt  y.  Sibiardy  7  Cow.,  497 ;  Zogan  y.  Mai- 
thewsy  6  Barr.,  417 ;  Sunndler  y.  HiiUa^dy  2  Rich.,  286 ; 
Arent  y.  SgndrSy  1  Daly,  347.)  Defendants'  proof  of  losses 
by  fire  raises  presumption  of  neglig^ice,  and  charge  was 
unobjectionaUa  {SoCbrook  y.  JJ.  O.  R.  R.y  12  N.  Y.,  236, 
242 ;  Om^  y.  Rooh.  etc.  R.  R.  Oo.y  18  K  Y.,  534,  540.) 
If  error  in  referees'  ruling,  it  was  caused  by  defendants'  pro- 
ceeding with  their  proof.  {Oolgrove  y.  ilT.  Y.  and  S.  R.  R. 
Co.y  6  Duer.,  882 ;  8.  0.,  20  N.  Y.,  412 ;  Fi'eneh  y.  £.  IT. 
Y.  and  E.  R.  R.y  4  Keyes,  108, 116.)    Under  bills  of  lading 
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defendants  were  liable  for  want  of  ordinary  care.  {AleQikm- 
der  V.  Greene,  7  Hill,  633 ;  WeUs  v.  Steam  Nam.  Co.,  4  Seld., 
Z1$l  amUhY.ir.T.C.  JR.jR.y29Baxh.,lS2;Jl!r.J.Steam 
Nan).  Co.  v.  Merchant^  Bimk,  6  How.,  N.  S.,  844 ;  Hooper 
v.TT^B^,  6  Am.  Law  Eeg.  U.  S.,  16.)  Failure  to  receive 
cotton  in  reasonable  time,  does  not  affect  the  liability  of 
defendants.  {Clendanmg  v.  Tuckerman,  17  Barb.,  184; 
Oovld  y.  Ghapm,  20  N.  Y.,  259.)  What  was  reasonable  time 
is  a  qnestion  solely  for  jury.  '  (Edwards  on  Bailment,  521, 
522 ;  Bin  v.  Ewnphrey,  5  Watts  &  Serg.,  128 ;  McDonald 
V.  W.  R.  S.  Co.,  37  N.  T.,  497,  607 ;  Price  v.  PinjoeU,  8 
Com.,  122;  Clendofftrng  v.  Tuokemum,  17  Barb.,  184; 
Bwtdey  v.  Ch^de,  2  E.  D.  Smith,  95.) 

Gbovbb,  J.  Ooncnrring  in  the  following  contusions  arrived 
at  in  the  opinion  of  Fbokham,  J.,  I  shall  not  add  anything  to 
his  discussion  of  them.  These  conclusions  are :  First.  That 
the  defendant  was  relieved  from  liability  as  carrier  for  the  loss 
of  the  cotton  by  fire,  under  the  contract  made  by  the  shippers 
for  its  transportation,  with  the  Illinois  Central  RaHroad  Com- 
pany at  Cairo.  Second.  That  it  is  to  be  assumed,  from  the 
evidence,  that  Warrack,  named  in  the  bill  of  lading  as  con- 
signee at  Chicago,  was  the  agent  of  the  Illinois  Central  Com- 
pany, and  not  the  agent  of  the  plaintiff ;  that  as  such  agent 
of  die  company,  he  had  power  to  enter  into  a  contract  with 
the  Union  Transportation  Company,  for  the  transportation  of 
the  cotton  from  Chicago  to  New  York,  and  to  provide  in  such 
contract,  for  the  exemption  of  all  the  subsequent  carriers  from 
liability  for  loss  happening  by  fire,  for  the  reason  that  the 
Illinois  Central  had  the  power  to  contract  for  the  transporta- 
tion of  the  cotton  upon  such  terms,  by  virtue  of  its  contract 
with  the  shippers  at  Cairo,  but  had  no  power  to  bind  the 
plaintiffs  by  any  stipulation  not  embraced  in  that  contract; 
and  that  consequently,  the  plaintiffs  were  not  bound  by  the 
stipulation  in  the  contract  made  by  him  with  the  Union  Com- 
pany, that  in  case  of  loss,  the  latter  should  be  liable  only  for 
the  value  of  the  property  at  the  time  of  shipment.    Third. 
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That  the  exemption  of  liability  from  loss  happening  from  fire, 
did  not  exonerate  the  company  from  liability  for  loss  so  hap- 
pening, in  ease  the  fire  causing  it,  resulted  fi^m  the  negligence 
of  the  defendant  or  its  employes ;  that  none  of  the  exceptions 
of  the  defendant  to  that  portion  of  the  charge,  relating  to  the 
reasonableness  of  the  time  for  the  removal  of  the  cotton,  after 
it  was  landed  by  the  defendant  in  New  York  were  well  taken. 
It  was  proved  by  the  defendant,  that  the  cotton  in  question 
was  destroyed  by  fire,  while  in  a  shed  upon  the  dock  of  the 
defendant,  where  it  had  been  placed  by  the  defendant.  The 
question  was  made  upon  the  trial,  whether  this  proof,  of  itself, 
constituted  a  defence  to  the  action,  or  whether  the  defendant 
was  bound  to  go  further,  and  show  that  it  and  its  employes 
were  free  from  all  negligence  in  the  origin  and  progress  of  the 
fire,  or  whether  it  was  incumbent  upon  the  plaintifib,  to  main- 
tain the  action,  to  prove  that  the  fire  causing  the  loss  resulted 
from  such  negligence,  in  other  words,  whether  the  plaintiff 
was  bound  to  prove  that  the  fire  causing  the  loss,  resulted  from 
the  negligence  of  the  defendant,  or  the  latter  was,  in  the 
first  instance,  bound  to  prove  itself  free  from  all  negligence  in 
that  respect.  In  considering  this  question,  it  must  be  borne 
in  mind,  that  it  has  already  been  determined,  that  the  defendant 
was  exonerated  from  all  liability  as  carrier,  for  a  loss  caused  by 
the  destruction  of  the  cotton  by  fire,  by  an  express  provision 
of  the  contract  in  pursuance  of  which  it  transported  the  cot- 
ton. Relieved  of  this  responsibility,  it  was  liable  only,  in  case 
it  was  so  destroyed,  as  bailee  for  hire ;  and  it  is  undisputed, 
that  such  a  bailee  is  liable  for  the  loss  of  the  property  only  in 
cases  where  the  loss  is  the  result  of  his  negligence.  The 
question  is,  whether  in  case  of  loss  by  a  bailee  for  hire,  the 
bailor  can  recover  upon  simple  proof  of  loss,  unless  the  bailee 
shall  prove  that  he  was  free  from  all  negligence  contributing 
to  such  loss,  or  whether  the  bailor  must  go  ftirther,  and  prove 
that  the  loss  was  caused  by  the  negligence  of  the  bailee.  I 
believe  this  to  be  a  fair  statement  of  the  question  between  the 
parties  to  the  present  action ;  and  yet  so  stated,  no  one  will 
hardly  insist,  that  the  bailor  can  recover  without  afiJrmatively 
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proviog,  that  the  Iobs  was  caused  by  the  negligence  of  the 
bailee.  The  decisions  are  nnmeroos  to  this  effect,  based  upon 
the  familiar  principle  that  negligence,  being  a  wrong,  will  not 
be  presumed,  but  must  be  proved  by  the  party  charging  it 
and  seeking  a  recovery  founded  thereon.  I  shall  cite  a  few 
only.  {JS.  JS.  Co.  v.  Be&veSy  10  Wall.,  176;  i7.  J.  Steam 
N&o.  Co.  V.  The  MerohmU?  Banky  6  How.  U.  S.,  844 ;  JHfew- 
ton  V.  Fope^  1  Cow.,  109 ;  Schmidt  v.  Bloody  9  Wend.,  268 ; 
Frenoh  v.  The  B'wff.y  eto.j  JS.  jff.,  decided  by  the  Court  of 
Appeals,  4  Keye8,*108.)  Some  of  these  were  cases  of  loss  by 
carriers,  proved  to  have  been  from  causes  for  which  they  were 
not  liable  as  carriers;  others  where  the  loss  was  by  other 
bailees.  To  these  might  be  added  other  cases  in  the  Supreme 
Court  of  the  United  States,  in  the  courts  of  this  and  other 
States,  and  in  England;  but.it  is  unnecessary.  Cases  may 
occur,  where  the  proof  of  the  loss  and  circumstances  connected 
therewith,  may  show  a  case  of  presumptive  negligence  in  the 
defendant,  sudi  as  will  entitle  the  plaintiff  to  recover  upon 
that  ground,  in  the  absence  of  further  proof.  To  illustrate : 
A  passenger  upon  a  railroad,  receiving  an  injury  caused  by  the 
cars  running  off  the  track,  may  rely  upon  the  fact  that  they  did 
run  off  as  evidence  of  negligence ;  nevertheless,  the  onits  is 
upon  him  of  establishing  to  the  satis&ction  of  the  jury,  that  his 
injury  was  caused  by  the  negligence  of  the  defendant ;  and, 
unless  he  satisfies  the  jury,  affirmatively,  of  this  fact  from 
all  the  evidence,  he  is  not  entitled  to  recover.  (Ot^rtie  v.  The 
Boohester  etc.  BaUroady  18  K.  Y.,  634.)  It  sometimes 
occurs,  in  the  progress  of  a  trial,  that  a  party  holding  the 
affirmative  of  the  issue,  and  consequently  bound  to  prove  it, 
introduces  evidence,  which  uncontradicted,  proves  the  £su3t 
alleged  by  him.  It  has,  in  such  cases,  frequently  been  said, 
that  the  burden  of  proof  was  changed  to  the  other  side ;  but 
it  was  never  intended  thereby  that  the  party  bound  to  prove  the 
fiict  was  relieved  from  this ;  and  that  the  other  party,  to  entitle 
him  to  a  verdict,  was  required  to  satisfy  the  jury  that  the  fact 
was  not  &s  alleged  by  his  adversary.  In  such  cases,  the  party 
holding  the  affirmative  is  still  bound  to  satisfy  the  jui-y. 
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affirmatively,  of  the  trath  of  the  fact  alleged  by  him,  or  he  is 
not  entitled  to  a  verdiot.  In  the  present  case,  to  entitle  the 
plaintiff  to  recover,  he  was  bonnd  to  prove  that  the  fire  whidi 
consnmed  the  cotton  resulted  from,  the  negligence  of  the 
defendant.  The  remaining  inqniry  is,  whether  the  mle 
requiring  this  was  violated  upon  the  trial,  from  which  the 
defendant  might  have  been  prejudiced,  after  proof  had  been 
given  by  the  defendant  showing  the  destmction  of  the  cotton 
by  fire*  Its  counsel  proposed  to  rest  his  case,  reserving  the 
right  to  rebut  any  testimony  that  might  be  adduced  by  the 
plaintiffl,  tending  to  show  that  the  destruction  of  the  cotton 
by  fire  was  occasioned  through  the  defendants'  negligence  or 
default.  The  plaintiff'  counsel  insisted,  that  tlie  defendant 
was  bound  to  prove  that  it  had  not  been  guilty  of  negligence, 
and  that  the  defendants'  case  must  then  be  ^diausted.  The 
court  thereupon  decided,  that  the  burden  of  proof  was  on 
the  defendant,  to  show  that  the  destruction  of  the  cotton  by 
fire  was  not  caused  by  negligence  on  its  part.  This  was  error. 
Although  in  proving  the  destruction  of  the  cotton  by  fire,  it 
appeared  that  the  fire  originated  on  a  boat  of  the  defendant 
laying  at  its  dock.  This  was  only  evidence  tending  to  show 
negligence  of  the  defendant.  Whether  snf&cientjmma/cteie 
to  entitle  the  plaintiff  to  a  verdict,  is  a  question  not  necessary 
to  decide,  as  no  ruling  thereon  was  made  by  the  court  Be 
that  as  it  may,  the  burden  was  still  upon  the  plaintiflb  to 
establish,  to  the  satisfiu^tion  of  the  jury  from  all  the  evidence, 
that  the  fire  was  the  result  of  the  negligence  of  the  defendant. 
Other  evidence  was  given  making  the  question  of  the 
defendants'  negligence,  in  respect  to  the  fire,  proper  to  be 
decided  by  the  jury.  The  court,  among  other  things,  charged 
the  jury,  that,  although  the  defendant  had  been  freed  from 
their  ordinary  measure  of  responsibility  as  insurers,  they  are 
not  relieved  from  the  burden  of  satisfying  you  that  this  loss, 
which  it  is  beyond  doubt  happened  by  fire,  was  not  occasioned 
by  negligence  on  its  part.  To  this  the  defendants'  counsel 
excepted.  In  another  part  of  the  chaige  the  jud^  stated, 
that  the  real  importance  of  the  question  as  to  reasonable  time 
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(for  the  removal  of  the  cotton  by  plaintiffs'  meaning),  con- 
sists in  this  case  of  the  fact,  that  down  to  this  point  of  time, 
the  burden  of  establishing  that  there  was  not  any  such  negli- 
gence as  I  have  stated  rests  upon  the  defendant.  This  part 
of  the  charge  was  excepted  to.  Both  exceptions  were  well 
taken.  The  idea  plainly  conveyed  to  the  jury  was,  that  they 
should  find  for  the  plaintiff  unless  satisfied  from  the  evidence, 
tiiat  the  fire  was  not  the  result  of  the  defendants'  negligence, 
thus  leaving  them  to  find  for  the  plaintiff,  if  unable  to  determine 
whether  the  fire  so  resulted  or  not,  while  the  instruction  should 
have  been,  to  find  forthe  defendant,  unless  they  found,  from  all 
the  evidence,  that  the  fire  was  the  result  of  the  n^ligence  of  the 
defendant.  The  jury,  after  retiring  to  deliberate  on  their 
verdict,  returned  into  court  and  made  the  following  inquiry : 
Whether,  if  satisfied  that  proper  precaution  was  not  taken  to 
prevent  fire  on  board  (the  boat  meaning),  through  the  neglect 
to  place  a  watchman  there,  they  were  to  find  for  the  plaintiff 
for  the  whole  amount.  To  which  the  court  responded,  that 
the  omission  to  place  a  watdiman  actually  on  the  boat,  spe- 
ciaUy  charged  wit]i  the  duty  of  guarding  her,  might  be  consi- 
dered by  the  jury  on  the  question  of  negligence  in  the  case ; 
and  if  the  jury  found  the  defendants  guilty  of  n^ligence, 
whieh  contributed  to  the  loss  of  all  or  any  pairt  of  the  cotton, 
etc.,  to  find  for  the  plaintiff  for  such  cotton.  This  did  not 
cure  the  error  committed  in  the  chaarge  previously  given  and 
excepted  to.  In  that,  the  judge  had  instructed  the  jury  to 
find  for  the  plaintiffi,  unless  the  defendant  had  satisfied  than, 
that  the  fire  was  not  the  result  of  its  negligence.  This  was 
not  withdrawn  by  the  answer  given  to  the  question  of  the 
jury.  Taking  both  together,  the  jury  must  have  understood, 
that  they  were  to  find  for  the  plaintiffs,  if  satisfied  that  the 
fire  resulted  from  the  deff^dant's  negligence,  eaid  that  they 
were  also  to  find  for  them,  unless  they  found  it  did  not  so 
result  This  gave  the  plaintiflb  the  verdict,  if  ike  jury  were 
unable  to  find  negligence  in  the  defendant,  on  the  gmund  that 
^ey  were  unable  to  say  that  the  proof  showed  that  it  was  not 
negligent.    Thus  jn^pct^  fijyding  for  the  plaintiffs^  without 
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determming  the  qnestion  at  all,  much  leas  without  finding  that 
the  fire  was  the  result  of  defendant's  negligence.  For  the 
error  of  the  charge  upon  this  point,  and  in  the  ruling  Upon 
the  trial,  that  the  burden  was  upon  the  defendant,  to  show  that 
the  fire  did  not  result  from  its  negligence,  the  judgment  must 
be  reversed  and  a  new  trial  ordered ;  costs  to  abide  event. 

PsoKHAM,  J.  (dissenting).  Was  the  contract  of  the  Illinoia 
Central  Bailroad  Company,  at  Cairo,  where  the  cotton  waa 
shipped,  a  through  contract  to  New  York,  or  only  a  contract 
to  carry  to  Chicago,  the  terminus  of  its  road  t 

It  will  be  observed,  that  there  is  no  express  contract  to  cany 
to  New  York.  The  cotton  is  consigned  to  the  Illinois  Cen- 
tral's  agent  at  Chicago.  But  it  is  also  marked,  in  the  bill  of 
lading,  and  consigned  "  to  Sawyer,  Wallace  &  Co.,  New  York, 
account  J.  L.  Lamb  &  Co.,"  the  plaintifb ;  ^^  through  rate,  two 
dollars  per  100  pounds."  After  stating  certain  exemptions  to 
that  company  from  liability  for  damage,  this  receipt  or  bill  of 
lading  says :  ^^  And  it  is  further  especially  understood,  that, 
for  all  loss  and  damage  occurring  in  the  transit  of  said  packa- 
ges, the  legal  remedy  shall  be  against  the  particular  carrier  or 
forwarder  only,  in  whose  custody  the  said  packages  may  actu- 
ally be  at  the  time  of  the  happening  thereof,  it  being  under- 
stood that  the  said  Illinois  Central  Bailroad  Company  assumes 
no  other  responsibility  for  their  safety  or  safe  carriage  than 
may  be  incurred  on  its  own  road." 

The  rate  marks  on  the  bill  of  lading  impose  no  obligation,  in 
this  State,  to  carry  further  than  the  first  carrier's  hire.  (  Van 
Scmtvoord  v.  8t.  John^  6  Hill,  157.)  Nor  does  fixing  the 
value  of  through  freight  necessarily  have  the  effect  of  making 
it  a  through  contract. 

In  Camden,  and  Amboy  Railroad  Company  v.  Foreyths 
(61  Penn.,  81),  it  was  held,  that  there  was  no  through  contract, 
although  the  first  roai,  in  its  bill  of  lading,  fixed  the  through 
rate,  payable  at  the  point  of  destination,  but  stated  it  would 
not  be  responsible,  beyond  its  line,  as  common  carrier.  {CoU 
Uns  V.  Bristol  and  JExeter  HaHwayj  88  Eng.  L.  &  Eq.,  598.) 
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Its  reversal  in  the  honse  of  lords  proceeds  upon  a  gronnd  that 
does  not  impair  its  reasoning  as  to  the  &ct8  of  this  case.  (7 
Ho.  Lords  Cases,  194 ;  and  see  Con/verse  v.  Ncrvnch  and  itT.  Y, 
Tr.  Co.,  83  Conn.,  166 ;  McMillan  v.  M.  S.^  and  N.  L  JR.  JS. 
Co.y  16  Midi.,  79.)  The  fBustA  there,  as  finally  developed  in 
the  honse  of  lords,  warranted  the  oonclusion,  in  the  judgment 
of  that  court,  that  payment  for  the  whole  transportation  was 
received  by  the  first  road,  the  Great  Western,  for  its  own  use, 
and  that  that  road,  in  tsustj  carried  the  freight  the  whole  way 
to  its  ultimate  destination,  in  its  own  van  and  under  its  own 
guard. 

In  the  case  at  bar,  the  Illinois  road  received  pay  only  for 
the  transportation  over  its  own  road,  received  its  proportion 
of  the  through  rate,  and  carried  the  freight  only  to  Chicago, 
the  end  of  its  road. 

But  it  contracted  for  the  amount  of  freight  which  the  ship- 
pers should  pay  for  the  entire  carriage.  It  virtually  guaran- 
teed that  this  freight  should  be  carried  to  New  York  at  two 
dollars  the  hundred. 

There  is  certainly  then,  very  controlling  reasons  for  its 
stipulating  as  to  the  risks  to  which  its  transportation  shx>uld 
be  liable. 

In  this  view  the  words,  "  pot  liable  for  loss  by  fire,'^  written 
across  the  &ce  of  the  biU,  should  be  interpreted.  There  is 
nothing  in  the  language  to  limit  the  effect  of  these  words  to 
the  Illinois  road,  and  clearly,  there  is  nothing  in  the  reason 
of  the  thing. 

Again,  these  words  were  in  writing.  There  is  a  statement 
in  the  body,  in  print,  exempting  the  Illinois  Central  from 
liability  for  fire.  If  they  differed,  the  writing  must  prevail. 
Force  must  be  given  to  both,  if  possible.  This  does  give  life 
to  both.  In  Camden  and  Amboy  Railroad  v.  ForsyUie 
ifuprd),  the  court  held,  that  exemption  as  to  fire  was  confined 
to  the  first  road,  under  the  language  there  used. 

The  bill  of  lading  expressly  provides,  for  limiting  the  remedy 
for  damages  to  the  property,  to  the  particular  carrier  on  whose 
road  the  injury  may  occur. 
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I  see  no  objection  to  allowing  the  contract  to  have  its  natn^ 
ral  and  ordinary  meaning  and  obligation. 

The  Illinois  road  virtually  says,  "  I  am  a  common  earner  to 
Chicago.  I  will  carry  this  cotton  to  that  point,  and  forward 
it  thereafter,  and  as  yon  agree  that  there  shall  be  no  liability 
for  fire,  I  guarantee  that  the  through  transportation  shall  be 
at  the  rate  of  two  dollars  for  100  pounds." 

If  not  a  through  contract  so  as  to  hold  the  first  road  for  its 
safe  transportation  to  the  ultimate  point,  it  may  yet  be  a  valid 
agreement  as  to  the  rate,  and  as  to  this  exemption  flrom  liar 
bility. 

There  may  be  an  understanding  between  the  connecting 
road,  without  any  joint  interest  or  copartnership  as  to  the 
rate  and  conditions  upon  which  freight  will  be  forwarded 
from  each  other,  each  being  liable  for  its  own  de&ults,  and 
the  first  carrier  may  be  the  agent  of  the  others. 

Had  the  Illinois  Central  made  a  through  contract  to  trans- 
port this  property  to  Kew  York,  I  know  of  no  legal  principle 
that  would  prohibit  its  contracting  with  any  other  road,  to 
transport  or  forward  it  upon  such  terms  and  qualifications  as 
to  common-lsfw  liability  as  it  thought  M  to  make. 

K  it  made  no  special  contract  with  another  road,  yet  such 
other  road,  as  to  these  plaintifib,  might  avail  itself  of  the 
protecting  proviaiomi  of  the  first  contract,  as  to  through  trans- 
port (See  BrUtol  emd  Ik.  BaHway  v.  OoUma^  7  Ho.  Lds. 
Cas.,  194,  per  Lord  Ch.  Chbucbvosd.) 
'  I  think  the  Illinois  Central  made  no  through  contract,  so  as 
to  authorize  it  to  make  any  special  contract  different  from  its 
own  with  another  carrier.  If  it  did  not,  what  authority 
would  it  have  to  qualify  or  limit  t3ie  common-law  liability  of 
any  subsequent  carrier  by  a  special  contract  with  such  (car- 
rier! I  can  see  none.  (See  JBristol  and  Mo.  RaHnoay  v. 
OdQAn%^  7  Ho.  Lords^  Sfupra.)  It  was  not  like  agent  of  the 
owner,  to  make  any  special  contract  with  the  next  carrier, 
except  that  it  should  ^^  not  be  liable  for  loss  by  fire,^  as  that 
was  the  contract  ahread]^  made  for  its  tlfirough  carriage  by 
whomsoever  carried. 


1871.]    Lakb  «t  aL  1^.  Cahdxk  axu  Ambot  R  R.  Jb  T.  Co.    285 

Dittfinting  oirinion^  imt  Fbokham,  J. 

If  the  first  carrier  have  genend  autiboritj  as  agent  of  the 
owner,  what  prevents  its  exempting  the  next  one  from  all  lia^ 
bility,  eyen  from  the  fraud  of  its  agents  or  seryaats  f  Where 
is  the  limit  i  Such  a  contract  may  be  made  by  the  owner. 
{WelU  V.  iT.  T.  a  JS.  JS.  Oo.,  24  N.  T.,  181 ;  BuaeU  v. 
If.  r.  a  JS.  JS.  Co.,  25  N.  Y.,  U2.)  Where  is  the  limit  of 
the  agency  of  the  first  carrier,  if  he  bean  agent  of  the  owner, 
to  make  any  special  contract  npoa  that  subject.  EUs  simple 
duty  is  to  deliver  the  property  to  the  next  carrier  to  be  for- 
warded. 

This  reasoning,  if  correct,  renders  it  unnecessary  to  look 
at  the  terms  of  the  biU  of  lading  of  the  Union  Tranq)ortation 
Ck>mpany,  given  to  the  agent  of  the  Illinois  Oentral  at  Chicago. 

The  q^uestaon  as  to  the  anus  of  proving  negligenee  in  the 
defendant  in  the  loss  of  the  cotton  by  fire,  was  not  practically 
in  this  case  at  the  triaL 

After  Ae  defendant  had  given  proof  of  the  loss  of  the 
cotton  by  fire,  and  some  evidence  of  the  care  used  against 
fires,  the  defendant  proposed  to  rest,  reserving  the  right  to 
rebnt  any  proof  of  negligence  ofiered  by  plaintiff. 

The  plaintiff  insisted  that  defendant  must  exhaust  its  proof 
on  that  subject  as  the  onus  lay  on  it  to  prove  proper  care. 

The  court  bo  ruled.  The  plaintiff  having  proved  t^jmma 
facie  caee  of  negligenee  in  defendant's  fitilure  to  deliver  the 
cotton,  clearly  defendant  was  then  bo<und  to  exhaust  its  proof 
on  that  question.  Defendant  had  no  right  to  prove  one  fact 
and  rest,  and  then  return  to  like  proof  again.  (This  will  be 
again  referred  to.)  The  defendant  proceeded  and  gave  it's 
proof  in  full.  The  plaintiff  then  gave  some  testimony  on 
the  point. 

The  court  then  charged  the  juiy,  that  though  the  defendant 
was  not  an  insurer,  ^^  yet  it  was  not  rdieved  from  the  burden 
of  satisfying  you,  that  this  loss  was  not  occasioned  by  negli- 
gence on  its  part ;  and  if  it  omitted  to  take  that  d^ree  of 
care,  whibh  persons  ot  ordinary  prudence  would  usually  take 
under  such  circumstances,  and  that  caused ''  the  loss,  the 
defendant  would  be  liable^ 
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The  jadge  then  in  several  ways  repeated,  that  if  the 
defendant  had  not  exercised  the  proper  care,  and  that  caused 
the  loss,  it  was  liable.  The  judge  said  the  jorj  must  decide 
that,  from  the  evidence,  from  the  &ct8  and  circnmstanoes 
proved  and  relied  upon  in  the  case,  concluding  on  this  point, 
"  if  you  conclude  from  your  review  of  the  proof,  that  the 
defendant  was  guilty  of  negligence  contributing  to  the  injury," 
then  the  jury  should  find  for  the  plaintiff. 

It  was  submitted  to  the  jury,  to  find  upon  the  evidence 
given  (not  upon  any  presumption  for  lack  of  proof),  as  to  the 
exercise  of  proper  care. 

There  was  no  charge,  as  to  what  the  jury  should  do  in  case 
they  were  in  doubt  upon  the  evidence,  or  if  the  testimony 
was  balanced  as  to  n^ligence,  but  simply  to  find  upon  the 
facts  proved. 

The  plaintiff  gave  very  little  testimony  as  to  negligence, 
and  there  was  little,  if  any,  material  contradictory  evidence. 

Upon  confessedly  proved  facts  the  jury  found  the  negli- 
gence. 

The  question  as  to  the  onus  probandiy  therefore,  is  simply 
hypothetical.  The  fitcts  were  fully  proved,  no  matter  by 
whom,  and  those  facts  were  properly  submitted  to  the  jxay 
to  decide. 

"So  legal  injustice  could  thus  have  been  suffered  by  defend- 
ant.   In  such  case  no  new  trial  should  be  granted. 

But  assume  that  the  question  properly  arose ;  then  upon 
whom  rests,  the  onus  of  proving  the  exercise  or  the  want  of 
ordinary  care  by  the  carrier. 

The  plaintiff  proves  the  delivery  of  the  goods  and  the 
fiiilure  to  deliver  by  the  carrier,  or  a  demand,  and  refusal,  and 
rests.    The  defendant  must  then  make  out  a  defence. 

It  proves  that  the  goods  were  destroyed  by  fire  while  in 
defendant's  custody,  and  that  the  company  is  exempt  fi^m 
loss  by  fire. 

Does  that  make  Aprimafaoie  defence?    I  think  not. 

Here  let  it  be  observed  is  an  ordinary  fire ;  it  is  not  a  loss 
by  the  act  of  Ood.    A  loss  by  such  a  fire  never  is.    {MilUr 
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V.  Steam  Nav.  Co.j  10  N.  Y.,  431.)  And  the  rule  is  laid 
down  by  Sir  Wkl  Jones,  and  by  PoTHiEB,.that  fiuch  a 
fire  occurring  on  the  defendants'  own  premises  is  prima  facie 
evidence  of  negligence.  (Story  on  Bail.;  §  406,  411.)  Such 
a  presumption  is  founded  upon  human  experience. 

In  speaking  of  mere  proof  of  burglary  by  an  innkeeper, 
Gh.  J.  Sbdfisld  observed,  such  proof  is  not  sufficient,  inas- 
much as  the  majority  of  such  burglaries  may  be  supposed 
fairly  to  result  from  negligence  on  the  part  of  the  innkeeper. 
{McDaniel  v.  Robinson,  26  Yerm.  at  340 ;  and  %ee  O.dbA.JS, 
B.  Co.  V.  Baldauf  16  Penn,  67 ;  so  in  West  Trans.  Go.  v. 
Downer^  11  Wall.,  129.)  The  court  concedes,  that  if  such  loss 
generally  does  not  occur  witliout  negligence,  then  mere  proof 
of  the  fire  makes  no  defence,  without  proving  the  proper  care 
exercised  by  the  defendant. 

I  think  it  may  be  safely  said  that  a  majority  of  fires  are 
caused  by  negligence,  so  safely  as  to  base  a  presumption  of 
law  thereon.  That  being  so,  it  follows  that  merely  showing 
that  a  fire  occurred  upon  defendants'  own  premises,  origi- 
nated there  and  consumed  the  cotton  intrusted  to  its  charge, 
and  in  its  custody  for  hire,  makes  no  defence  without  adding 
the  proof  of  the  exercise  of  proper  care.  When  a  car  runs 
off  the  track  {Carpue  v.  Lon.  a/nd  B.  R.  R.  Co.,  6  Ad.  & 
£11.,  747);  when  a  stage-coach  oversets  {Stokes  v.  Salton- 
stall,  13  Peters,  181) ;  or  a  wheel  of  a  coach  runs  off  (  Ware  v. 
Oay,  11  Pick.,  106),  and  a  passenger  is  injured,  it  was  held,  that 
the  nature  of  the  accident  afforded  proof  of  the  defendant's 
negligence,  and  he  was  called  upon  to  give  proof  of  care. 

So  in  this  court,  it  was  properly  held  by  Obovbb,  J.,  that 
where  an  injury  to  a  passenger  was  caused  by  the  cars  running 
off  the  track,  the  negligence  was,  prima  facie,  proved  by 
proof  of  the  running  off,  and  the  injury  consequent.  His 
remarks  are  so  pertinent  that  I  quote :  ^'  The  plaintiff  has  sus- 
tained his  cause  of  action,  when  he  has  shown  a  failure  to  per- 
form the  duty  from  which  he  has  sustained  an  injury.  It  is 
for  the  defendant,  then,  to  show  the  fSM)ts  relieving  him  from 
responsibility  in  the  particular  case.    This  imposes  no  hard- 
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ship  npon  the  defendant  in  this  class  of  cases.  The  whole 
management  is  exclusively  nnder  his  controL  He  has  ample 
means  to  show  the  true  cause  of  the  difficulty.  The  plaintiff 
knows  nothing  about  it.  He  takes  passage  with  the  carrier, 
who  instead  of  conveying  him  safely,  inflicts  an  injury  upon 
him  by  the  failure  of  some  of  the  machinery  employed  by 
him.  In  many  cases  it  would  be  impossible  for  the  plaintiff 
to  ascertain  the  particular  defect,  and  I  think,  no  such  obli- 
gation is  cast  upon  him  by  the  rules  of  evidence."  {OurtU  v. 
Boch.  and  Syr.  B.  M.  Co.,  18  N.  T.,  648.) 

80,  in  the  Exchequer  Ohamber,  it  was  held,  that  where  the 
thing  is  shown  to  be  under  the  management  of  the  defendant, 
and  the  accident  is  such  as,  in  the  ordinary  course  of  things, 
does  not  happen,  if  those  who  have  the  management  use  proper 
care,  it  affords  reasonable  evidence  that  the  accident  arose 
from  want  of  care.  {Swtt  v.  Lcmd.  Dock  Co.,  8  Hurlst.  & 
Colt,  6W.) 

It  is  said  tiiat  Die  plaintiff  has  averred  n^ligence,  and  must 
prove  it 

He  has  averred  a  failure  to  deliver  the  cotton  by  reason  of 
negligence  and  want  of  care. 

This  he  fuDy  proves  by  proving  the  &ilure  to  deliver.  A 
&ilure  to  deliver  is  prima  fade  evidence  of  negligence  in  the 
carrier ;  an  omission  or  neglect  to  discharge  the  duty  he  has 
assumed. 

This  is  negligence.  This  was  conceded  by  defendant  at  the 
trial,  as  he  made  no  motion  for  a  nonsuit,  but  proceeded  with 
his  proofl 

A  defence  is  not  made  to  this  prima  fade  case  of  negli- 
gence, by  simply  proving  that  the  property  was  consumed  by 
an  ordinary  fire,  which  broke  out  on  the  defendant's  own 
premises. 

If  it  were  a  destruction  by  lightning,  the  case  might,  per- 
haps, be  different  Then  human  care  or  effort  would  be 
generally,  out  of  the  case,  to  avoid  the  lightning  or  the  extra- 
ordinary floods.  Though,  even  there,  it  is  said,  the  carrier 
must  show  the  ^exercise  of  proper  care.    {Bead  v.  Spaviding^ 
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30  N.  Y.,  630 ;  Storj  on  Bail.,  §  470 ;  Ang.  on  Oommon  Car., 
§266 ;  oon^Oj  CAarleHon  R.  R.  v.  Re&oes,  10  Wall.,  176.) 

Bat,  as  to  an  ordinary  fire  on  one's  own  premises,  some 
neglect  is,  as  a  general  role,  the  cause  of  it. 

Instead  of  being  an  answer  to  the  prima  facie  case  of  neg- 
ligence, sach  a  single  fact  wonld  a£ford  additional  evidence  of 
a  want  of  care,  or  of  negligence. 

The  carrier  mnst  show  a  defence.  He  mnst  show,  what  it 
is  easy  to  do,  if  the  trnth  will  allow,  that  he  has  done  his  dniy 
to  prevent  the  fire,  that  he  has  exercised  ordinary  care,  in  vain. 
Then  his  defence  is  complete,  and  not  till  then. 

CSommon  jnstice  and  public  policy  alike  demand  this  rule. 
With  what  paropriety  can  a  plaintiff  be  called  upon  to  prove 
facts  known  only  to  the  defendant  or  his  employes ;  to  call 
defendant's  witnesses } 

The  authorities  on  this  subject  are  conflicting,  and  it  is 
impossible  to  reconcile  them.  I  do  not  propose  to  attempt  it. 
{McDaohieU  v.  Robinaafij  26  Yerm.,  816;  Tumey  v.  Wihon, 
7,  Yerger,  340;  Whiteside  v.  RueeeU,  8  Watts  &  S.,  44; 
Swindler  v.  Sittiardj  2  Richardson,  2486 ;  Roberts  v.  Riley ^ 
15  La.  An.  R,  103 ;  Beaarddee  v.  Richa/rdeon^  11  Wend.,  26, 
per  Savagb,  Ch.  J. ;  Parsons  v.  Monteaih^  13  Barb.,  353,  per 
Wills,  J. ;  Per  contra^  id.,  48,  per  0.  L.  Allsn,  J. ;  Mann 
V.  Birchard^  40  Verm.,  326-338 ;  Zichtenhein  v.  B.  and  P. 
R.  if.,  11  Cusk,  70;  Arent  v.  Squire^  1  Daly,  347;  Christie 
V.  Orig^j  2  Camp.,  79 ;  Piatt  v.  JBzibardy  7  Cow.,  497.  Per 
eontra:  N.  J.  St.  Ifa/o.  Co,  v.  Mer.  Bankj  6  How.  XJ.  S.,. 
844 ;  Schmidt  v.  Bloody  9  Wend.,  268,  and  cases  there  cited ; 
JFbrt  V.  Starrs,  2  Barb.,  826 ;  3  id.,  880 ;  Memphis  and 
Charlestot^  R.  R.  v.  Rewes,  10  Wall.,  17ft;  West.  Tr.  Co.  v. 
Downer,  11  id.,  129;  Bingham  v.  Redgers,  W.  &  &^  4^96.;. 
jR  and  M.  Bank  v.  Champ.  Tr.  Co.,  23  Viarm.,  186.) 

This  precise  question,  as  to  the  burden  of  showing  the  exer- 
cise or  the  absence  of  ordinary  oare,  where  goods  are  consumed: 
by  a  &e  oociming  upon  the  carrier's  own  premises,  is  not 
inconsistent  with  die  position,  that  upon  the  plaintiff,  ulti- 
mately rests,  the  onits  of  establishing  the  negligence. 

Sigkbls — You  L     at 
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That  the  carrier  is  required  to  show,  that  the  care  in  the 
case  above  stated,  rests  upon  two  clear  grounds. 

First.  The  knowledge  is  exclusively  with  the  carriers.  The 
plaintiff  ought  not  to  be  compelled  to  call  defendants'  wit- 
nesses, or  to  find  them. 

Second.  Experience  shows  that  an  ordinary  fire,  as  a  gene- 
ral rule,  does  not  occur  without  n^ligence. 

Where  the  testimony  is  all  in,  as  to  the  cause  of  the  fire, 
the  care  exercised  to  prevent  or  to  save,  the  anus  may  still 
rest  with  the  plaintiff  to  establish  the  negligence ;  and  if  the 
testimony  be  evenly  balanced,  that  the  jury  cannot  determine 
to  which  side  it  preponderates,  the  plaintiff  cannot  recover. 

The  charge  of  the  judge  contained  nothing  at  war  with  this 
proposition,  and  should  be  sustained. 

It  is  also  urged,  that  the  contract  of  the  Transportation  Co. 
at  Chicago,  stipulated  in  substance,  that  the  burden  should  be 
upon  the  plaintiff  to  show  negligence. 

It  has  been  already  stated  that  that  contract  was  made  without 
authority  from  the  plaintiff;  and  hence,  imposed  no  obligation, 
even  if  the  parties  could  control  the  rules  of  law  by  contract. 

It  is  urged  that  the  court  did  not  properly  define  ordinary 
care  to  the  jury. 

There  was  no  exception  to  the  definition,  and  it  cannot 
here  be  reviewed. 

Upon  the  question  of  negligence,  I  think  there  was  testi- 
mony sufficient  to  carry  the  cause  to  the  jury. 

What  is  ordinary  care  depends  entirely  in  each  case  upon  the 
nature  of  the  peril.  The  care  must  be  in  proportion  to  the  peril. 

As  to  the  amount  of  damages  it  has  already  been  held  in 
this  opinion,  that  the  Union  Transportation  Company's  contract 
has  no  force  as  against  this  plaintiff  upon  that  assumption. 
I  do  not  understand  that  the  rule  of  damages  is  complained  of. 

The  judgment  should  be  affirmed. 

For  affirmance^  Pbokham  and  Allen,  J  J. 

For  reversal  and  new  trial,  Ch.  3.  Gbovicb,  Folgeb,  and 
Bapallo. 

Judgment  reversed. 
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K.  CoLLiNB  EsLLOGGy  BeBpondent,  v.   Daniel  Sweenet, 

Appellant. 

The  reooTery  in  all  actions  should  be  for  what  is  lost,  whether  by  breach  of 
contract  express  or  implied,  or  by  a  tort 

Gold  coin  Is  not  merchandise,  bat  one  kind  of  money ;  and  in  an  action  of 
tort  to  recoyer  for  its  loss,  the  Judgment  should  be  for  gold,  and  not  for 
Its  Talne  in  coirency.    (Gh.  J.,  and  Allen,  J.,  dissenting.) 

(Aigaed  September  6, 1871 ;  dedded  8q>t6mber  13, 1871.) 

Appeal  from  judgment  of  the  General  Tenn  of  the 
fifth  judicial  district,  affirming  judgment  entered  in  Lewis 
oonntj  in  favor  of  plaintiff,  upon  the  report  of  a  referee. 

(Reported  below  in  1  Lansing,  397.) 

The  action  is  brought  to  recover  for  a  quantity  of  gold  coin, 
alleged  to  have  been  lost  through  the  negligence  of  defendant, 
an  innkeeper. 

Defendant  was  the  proprietor  of  a  hotel  in  the  city  of  Kew 
York,  known  as  Sweeney's  hotel,  kept  on  the  European 
plan.  On  the  9th  of  December,  1863,  plaintiff  went  to  said 
hotel  as  a  guest,  registered  his  name,  and  called  for  a  room, 
but  only  succeeded  in  obtaining  a  bed  in  the  parlor,  where 
there  were  a  number  of  temporary  beds  and  other  persons 
sleeping.  Plaintiff  had  a  satchel  containing  gold  coin  to  the 
amount  of  $493.51.  This  he  gave  to  the  derk,  telling  him  it 
contained  valuables,  and  receiving  a  check  for  the  same.  In 
the.  morning  he  called  for  his  satchel ;  search  was  made,  but  it 
could  not  be  found.  One  of  the  employes  of  the  house  finally 
brought  it  from  the  upper  part  of  the  house,  saying  it  was 
found  on  the  roof  of  an  adjoining  building.  It  was  found 
opened  and  the  gold  coin  abstracted.  The  notice  required  by 
the  statute  was  not  posted  on  the  door  or  in  the  room  where 
plaintiff  slept.  The  referee  found,  that  some  of  defendant's 
employes  rifled  the  satchel  of  the  gold.  On  the  10th  Decem- 
ber the  value  of  gold  coin  in  currency  was  1.59.  The  referee 
gave  judgment  for  the  currency  value,  with  interest. 

J.  H.  ReyncldSy  for  appellant.  Defendant  was  not  an  inn- 
keeper, and  not  bound  to  care  for  the  goods  of  his  lodger. 
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{Doe  ex  dem.  Pitt  v.  Launcey^  4  Campb.,  76 ;  Carpenier  v. 
Taylor,  1  Hilt,  195 ;  Thompem  v.  Zaoy,  3  B.  &  A.,  287 ; 
Holder  v.  Soulhy,  8  C.  B.,  N.  S.,  254 ;  5  Bell's  Com.,  7th  ed., 
498  and  notes;  Schmidt  et  al.  v.  Bloody  9  Wend.,  268.) 
Plaintiff  gniltj  of  contribntoiy  negligence,  and  defendant  not 
liable.  {jBendeteon  v.  JFhrenchy  44  Barb.,  81 ;  Fowler  v.  Dor- 
Ion,  24  id.,  884 ;  Armdetead  v.  Wilde,  17  Q.  B.,  261 ;  Kedfield 
on  Con.,  271.)  Defendant  provided  a  safe  and  gave  notice, 
and  is  exempt.  (Chap.  421,  Laws  1855 ;  Hyatt  v.  Taylor,  3 
Band,  258 ;  Purvis  v.  Coleman,  21  K.  Y.,  111.)  Defendant 
mot  liable  for  the  money  lost.  {Merrill  y.  CtrirmeU,  31 N.  Y., 
210^  Hallenhadk  v.  Fish,  8  Wend.,  547;  Orinnell  v.  Cook, 
3  Hill,  489 ;  IngalMbee  v.  Wood,  33  N.  Y.,  79.)  The  property 
being  money,  the  nominal  amount  only  recoverable.  (Edw. 
HI  Bailments,  61-66, 102, 108 ;  19  N.  Y.,  84.) 

J.  D.  Kenum,  for  respondent.  Defendant  is  an  innkeeper. 
(Bac  Abr.,  title  Inns,  sub.  B ;  Story  on  Bailments,  5th  ed., 
§475;  Thompion  v.  Laay,  3  B.  &  A.,  288;  2  Kent's  Com., 
5th  ed.,  778,  779 ;  WiOofrd  v.  Beinhardt,  2  E.  D.  Smith,  148 ; 
Wwierm^nte  v.  Clark,  6  Sand£,  242 ;  Taylor  v.  Monnot,  1 
Duei:,  116;  Bendetsw%  v.  French,  44  Barb.,  31;  Krohn  v. 
Sweeny,  2  Daly,  202.)  Defendant  liable  for  the  gold  coin  lost. 
{OrinneU  v.  Cook,  3  Hill,  485, 488 ;  Hulet  v.  Swift,  33  N.  Y., 
571;  Pij>er  v.  Manny,  21  Wend.,  282;  Olute  v.  Wigi^ns,  14 
Johns.,  »174;  I  BL  Com.,  430;  2  Kent,  592,  593;  Story's 
Com.;  2  Kent,  470,  471,  479;  Story  on  Baihnents,  §§470, 
481 ;  Wilkins  v.  Earle,  Com.  of  Appeals,  January,  1871 ; 
Kent  V.  Shuckard,  2  B.  <fe  A.,  803 ;  NeedUe  v.  Howard,  1 
E.  D.  Smith,  54 ;  Taylor  v.  Monnot,  4  Duer,  116 ;  Stanion 
V.  Zeland,  4  E.  D.  Smith,  88, 93 ;  Fowler  v.  Borlon,  24  Barb., 
889;  McDonald  y.Fdgerton,  5  id.,  560;  Van  Wyokv.Houh 
ard,  12  How.,  147;  PurmeT.  Colman,  21  N.  Y.,  112,  116; 
1  Smith's  Leading  Cases,  809 ;  Bvmton  v.  Courtney,  Hayw. 
N.  C.|  41.)  l^ot  exempt  under  chapter  421,  Laws  of  1855. 
{Purvis  V.  Stetson,  21  N.  Y.,  Ill ;  HoUister  v.  KnowUon,  19 
Wend.,  234.)    Plaintiff  not  guilt^y  of  negligence.    {Keega/n  v. 
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W.  B.  IL  Oo.y  8  N.  T.,  176 ;  Fowler  v.  Dorian^  24  Barb., 
884 ;  Piper  v.  Manny ^  21  Wend.,  282 ;  Eulet  v.  Swifty  38 
N.  Y.,  571 ;  OUe  v.  Libby,  36  Barb.,  70.)  The  rule  of  dama- 
gee  is  the  yalae  at  time  of  loes.  {Needles  v.  Howard^  1 E.  D. 
Smith,  54;  Sichmond  v.  Braneon^  5  Denio,  55.)  Defendant 
entitled  to  value  of  gold  in  currency.    {Bcmk  of  0.  v.  Van 

YUekj  49  Barb.,  508;  Taylor  v.  Ketekuniy  5  Bobt,  507; 
Lubing  y.  At  M.  L  Co.^  50  Barb.,  521.) 

By  the  Court — ^Pbokham,  J.  BendeUon  v.  Frenehy  decide4 
at  the  present  term  of  this  court,  covers  all  the  material  ques- 
tions in  this  case,  except  the  point  as  to  the  amount  of  the 
reooveiy.  The  plaintiff  recovered  at  the  trial  for  the  amount 
of  gold  coin  lost :  $493.50,  premium,  59  per  cent,  $291.16 
and  interest  on  both. 

When  this  coin  was  lost,  there  were  two  currencies  in  the 
United  States  established  by  law  as  the  court  has  held. 

The  plaintiff  lost  gold  coin.  Why  should  he  recover  in 
paper  currency  ?  Why  should  not  this  case  be  decided  pre- 
dsely  aa  if  the  legal  tender  act,  so  called,  had  never  been 
enacted  by  congress } 

I  can  see  no  reason  for  calling  this  gold  coin  merchandise ; 
and  therafore,  a  recoveiy  should  be  had  for  its  value  in  cur- 
rency. It  is  clearly  one  kind  of  money ;  and  there  is  no 
reason  for  recovering  for  its  loss  in  any  other  kind  of  money. 
It  cannot  be  said  that  the  value  of  gold  coin  changes  more 
than  the  other  kind  of  currency,  which  an  act  of  congress  has 
declared  to  be  money.  The  truth  is  the  other  way.  The 
fluctuation  is  in  the  congressional  paper  currency  ;  not  in  the 
gold  coin.  True,  paper  is  now  worth  nearly  fifty  per  cent 
more  than  it  was  in  1863  when  this  money  was  lost.  It 
might  easily  have  been  worth  much  less.  The  gold  coin  is 
worth  substantially  the  same. 

We  have  recently  held,  that  a  bill  of  exchange,  payable 
here  in  gold  dollars,  drawn  since  the  passage  of  the  legal 
tender  act  is  recoverable  in  gold,  and  that  the  judgment 
should  be  for  gold  dollars.    {Chrysler  v.  RenoiSj  4  Hand, 
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209.)  Legal  justice  is  done  by  a  similar  judgment  in  this 
case. 

The  comi;  cannot  regard  the  fact,  that  this  coin  will  par- 
chase  much  less  paper  currency  now  than  it  would  in  1863. 
If  it  would  purchase  much  more,  the  rule  would  be  the 
same. 

There  is  no  reason  for  varying  the  judgment  in  this  case, 
because  the  action  is  for  what  the  law  terms  a  tort.  There  is 
not  the  least  distinction  in  principle.  In  Chrysler  v.  JSenois 
there  was  a  breach  of  an  express  contract  payable  in  gold 
dollars. 

Here,  in  reality,  is  a  breach  of  an  implied  contract,  on  the 
part  of  the  innkeeper,  to  keep  the  goods  of  his  guest  safely. 

If  it  were  a  plain  tort,  accompanied  with  force,  the  princi- 
ple is  the  same. 

The  recovery  should  be  for  what  is  lost,  whether  by  breach 
of  an  implied  or  an  express  contract,  or  by  a  tort. 

Ko  sound  distinction  can  be  made  in  the  cases.  Hence, 
none  is  made  in  the  judgment. 

I  have  examined  the  other  points  raised  at  the  trial,  and 
do  not  think  the  court  committed  any  error  in  their  dispo- 
sition. 

The  judgment  is  modified  so  as  to  make  the  recovery  for 
the  amount  of  the  gold  coin  lost,  with  interest  thereon  to  the 
time  of  entry  of  the  judgment  below,  payable  in  coin,  with 
costs  of  the  court  below,  payable  in  currency,  without  costs 
of  appeal  to  either  party. 

Of  course  the  plaintiff  is  entitled  to  interest  on  his  judg- 
ment, except  as  to  costs  payable  in  coin. 

Allen,  J.  (dissenting).  It  is  agreed  by  all  the  membera 
of  the  court,  that  the  plaintiff  was  entitled  to  recover  in  the 
action,  and  that  no  error  appears  in  the  record  entitling  the 
defendant  to  a  reversal  of  the  judgment 

A  modification  of  the  judgment  by  which  the  plaintiff  will 
recover,  in  coin,  the  same  number  of  dollars  lost,  instead  of 
the  market  value  thereof  on  the  day  of  the  loss  is  suggested. 
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although  no  such  questioii  was  made  by  the  counsel  for  the 
appellant.  An  anomalous  condition  exists  in  the  United 
States,  resulting  from  the  fact,  that  by  act  of  congress  there 
are  two  distinct  currencies  of  different  values  made  a  legal 
t^ider  in  the  payment  of  debts  and  obligations,  payable  in 
money  generally,  are  solvable  in  either  at  the  option  of  the 
debtor.  The  consequence  is,  that  for  all  practical  purposes 
in  the  internal  traffic  of  the  country,  the  inferior  currency 
has  become  the  standard  of  value,  and  by  it  the  prices  or 
value  of  breadstuff  and  merchandise  are  measured,  and 
gold,  which  is  the  recognized  standard  of  exchange  in  our 
dealings  with  other  countries,  has  in  fact,  and  in  spite  of  all 
theories,  and  all  the  maxims  of  political  economists,  became 
an  article  of  commerce,  and  is  bought  and  sold  daily  in  the 
market.  While  it  may  be  said  that  the  value  of  gold  is  per- 
manent, and  the  price  of  greenbacks  has  fluctuated,  this  is 
but  a  form  of  speech,  and  conveys  no  practical  idea  under 
present  circumstances.  The  latter  are  not  the  subjects  of 
purchase  and  sale ;  but  gold  is  sold  at  prices  payable  in  green- 
backs, and  fluctuating  as  demand  and  supply  vary,  or 
other  circumstances  affect  the  market.  Gold  ceased  to  be  the 
sole  standard  of  value,  when  another  and  inferior  currency 
was  made  by  law  an  equivalent  in  the  discharge  of  ordinary 
pecuniary  obligations ;  and  from  that  time  contracts  not  made 
in  terms,  payable  in  coin,  could  legally  be,  and  were,  in 
fiict,  discharged  by  payment  in  the  inferior  currency.  The 
law  recognized  the  right  of  parties  to  contract  for  the  better 
currency,  and  courts  have  given  effect  to^  such  contracts  by 
giving  special  judgments  in  actions  brought  upon  them.  The 
intent  of  the  parties  has,  by  a  necessary  change  in  the  forms 
of  procedure  and  judgment,  been  carried  out.  {Chrysler 
V.  JSerioiaj  43  K.  Y.,  209.)  It  does  not  follow  that  the  rules 
which  have  been  adopted,  to  give  effect  to  contracts  made  in 
reference  to  the  anomalous  condition  of  the  laws  of  the 
United  States,  regulating  and  prescribing  the  character  of 
legal  tender,  are  applicable  in  actions  of  tort.  In  actions  for 
wrongs,  the  plaintiff  demands  compensation  in  money  for 
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damageB  sustained,  and  in  the  ordinary  or  usual  currency  of 
the  country ;  and  it  is  not  like  the  case  of  a  contract,  which 
the  parties  have  made  the  law  of  the  particular  transaction, 
and  have  declared  in  which  of  two  recognized  currencies  the 
<x>ntract  shall  be  performed  ;  and  the  courts  simply  import 
into  the  judgment  the  terms  of  the  contract,  by  making  it 
payable  in  that  currency,  which  is  a  lawfiil  tender  and  has 
been  agreed  upon  by  the  parties.  If  a  party  loses  bullion  by 
the  wrongful  act  of  another,  the  rule  and  measure  of  dama- 
ges in  an  action,  is  the  same  as  for  the  loss  of  a  horse,  or  a 
bushel  of  wheat,  viz. :  The  value  of  the  article  at  the  time 
of  the  loss  with  interest,  and  the  value  is  necessarily,  as  it  is 
practically  measured  or  estimated  by  the  usual  and  ordinary 
standard  of  value ;  that  is,  its  market  value  in  the  currency 
in  ordinary  use ;  that  sum,  which  on  the  day  of  the  loss 
would  have  replaced  the  property.  At  the  time  of  the  loss 
of  the  gold  coin  by  the  plaintiff,  it  had  a  known  market 
value  in  the  ordinary  currency  of  the  country ;  that  currency 
recognized  by  the  courts,  and  which  was  receivable  in  pay- 
ment of  all  debts,  as  well  by  judgment  as  simple  contract, 
and  the  plaintiff  is  entitled  to  recover  as  damages  that  sum, 
which  at  that  time,  would  have  replaced  the  gold  coin  lost, 
with  interest  on  that  sum.  He  is  entitled  to  that  which  he 
then  lost  and  nothing  more.  A  return  of  the  gold  in  specie 
may  or  may  not  indemnify  him ;  but,  be  that  as  it  may,  there 
is  no  act  or  assent  of  the  parties,  that  the  judgment  in  this 
action  be  made  an  exception  to  the  ordinaiy  forms  of  judg- 
ments in  other  actions,  or  to  measure  the  compensation  to 
the  plaintiff,  by  any  other  than  the  ordinary  rules  in  such 
cases. 

The  coin  lost  was  property  daily  quoted  in  the  market, 
capable  of  valuation  in  the  currency  in  general  use,  and 
which  was  payable  in  satisfaction  of  all  judgments  not  special 
in  form,  and  all  ordinary  contracts ;  and  it  will  add  to  the 
complexities  and  difficulties  growing  out  of  the  fact,  that  two 
recognized  species  of  legal  tender  money  exist  by  law,  to 
extend  the  rule  which,  from  necessity  to  give  effect  to  the 
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intent  of  parties,  has  been  applied  to  special  contracts  calling 
for  coin. 

I  am  for  an  affirmance  of  the  judgment. 

For  affirmance,  Ch.  J.  and  Allen. 

For  modification  of  judgment  in  accordance  with  opinion 
of  Peokham,  J.  Pbosiham,  Foloeb,  Gboyeb,  and  Rapallo, 
JJ. 

Judgment  modified  accordingly. 


Matthew  Clabkson  v.  William  Sktomobe,  Ex  r,  etc.,  et  al. 

■ 

A  lessee  for  years  of  mortgaged  premises,  holding  mider  a  lease  containing 
a  covenant  of  quiet  enjoyment,  upon  foreclosure  and  sale  under  the  mort- 
gage, is  entitled  to  receive,  out  of  the  surplus  moneys,  the  value  of  the 
use  of  the  premises  for  the  remainder  of  his  term,  less  the  rents  reserved 
and  other  payments  to  be  made  by  him  under  the  lease. 

By  being  made  a  party  to  the  foreclosure  suit,  he  is  not  concluded  as  to  the 
value  of  the  fee,  by  the  amount  the  premises  brought  at  the  sale ;  nor  is 
he  limited  to  a  per  oentage  thereon  in  fixing  the  rental  value.  The  right 
granted  to  the  lessee  by  the  lease  is  an  interest  in  the  premises,  capable 
of  being  sold  and  transferred,  and  has  precedence  of  the  estate  of  the 
lessor,  and  is  an  encumbrance  upon  the  land  to  the  extent  of  the  lessor's 
interest  The  lessee,  having  this  right  of  priority  over  the  lessor,  is 
interested  only,  in  seeing  that  the  property  produces  sufficient  to  cover  his 
interest  He  has  no  interest  or  duty  to  create  a  Amd  for  the  benefit  of  the 
lessor;  and  if  the  premises  are  sold  at  less  than  their  value,  the  loss  must 
&11  upon  the  latter. 

As  betveen  the  lessor  and  lessee,  the  estate  of  the  latter  is  not  subject  to  the 
dafans  of  the  mortgagee,  or  to  any  other  encumbrance  or  claim  upon  the 
premises.  They  are  charges  upon  the  interest  of  the  lessor  only,  who  iA 
bound  to  protect  the  estate  of  the  lessee  therefirom. 

The  efi^BCt  of  the  sale  is  to  substitute  the  proceeds,  as  &r  as  they  will  go,  for 
the  several  Interests  in  the  premises  sold,  and  such  interests  are  to  be 
satisfied  out  of  the  proceeds  in  their  order  of  priority.  Equity  will  not 
permit  one  dahuant  of  the  ftmd,  who  has  covenanted  to  protect  the  title 
of  another,  to  increase  his  own  share  of  the  fimd,  by  compelling  the  other 
to  contribute  to  the  discharge  of  prior  encumbrances. 

Where  the  parties  claimant  are  before  the  court,  and  the  contest  is  between 
tiiem  only,  or  those  claiming  under  them,  the  court  has  power  to  make  a 
Sickels  —  Vol.  I.       38 
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final  diBposition  of  the  fiind,  in  accordance  with  the  coyenants  existing 
between  them  and  the  equities  resulting  therefrom. 
Upon  an  appeal  to  the  (General  Term  from  an  order  confirming  the  report 
of  a  referee,  giving  the  entire  surplus  moneys  to  the  executor  of  the 
lessor,  the  court  set  aside  the  report  and  referred  the  case  back,  and  in 
the  order  directed,  that  the  share  of  the  lessee  should  be  ascertained,  by 
computing  the  value  of  the  residue  of  his  term  in  the  surplus,  deducting 
therefrom  the  amount  of  the  payments  to  be  made  by  him  under  the 
lease.  Upon  the  second  hearing,  evidence  was  received,  under  objection 
on  the  part  of  the  executors,  as  to  the  annual  rental  value  of  the  premises. 
The  executors,  relying  upon  the  decision  of  the  General  Term,  ofibred 
no  evidence  thereon.  — BM,  that  the  executors  had  a  right  to  repose 
upon  their  objections,  as  the  case  then  stood,  and  the  matter  should  be 
referred  back,  to  give  them  an  opportunity  of  adducing  evidence  upon 
the  question  of  the  value  of  the  term. 

(Argued  June  21, 1871 ;  decided  September  11, 1871.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  first  department,  affirming  an  order  of  Special  Term, 
which  denied  a  motion  to  confirm  the  report  of  a  referee,  as  to 
the  disposition  of  snrplns  moneys  arising  upon  a  foreclosure 
sale,  and  made  other  disposition  thereof. 

B.  F.  Randolph,  the  owner  of  the  premises,  executed  to 
Lewis  W.  Phillips  and  Frederick  0.  Oakley  on  the  8th  day 
of  March,  1856,  a  lease  thereof  for  ten  years,  expiring  May 
Ist,  1865,  and  containing  the  usual  full  covenants,  and  also  a 
covenant  by  said  Bandolph  for  himself,  his  heirs,  executors, 
etc.,  to  pay  for  the  buildings  erected  by  said  Phillips  and 
Oakley  on  the  said  premises ;  which  lease  and  all  his  interest 
therein  said  Oakley  assigned  to  said  Phillips. 

Said  Randolph  executed  to  the  plaintiff  a  mortgage  of 
$25,000,  recorded  October  6th,  1864 ;  he  is  dead,  and  the 
executors,  the  claimants,  are  his  executors. 

The  wife  of  Randolph  joined  in  the  mortgage. 

Randolph,  on  the  1st  day  of  April,  1865,  executed  to  Lewis 
W.  Phillips  a  lease  of  the  mortgaged  premises  for  ten  years, 
expiring  May  Ist,  1875 ;  recorded  October  13th,  1865,  and 
containing  a  covenant  of  quiet  enjoyment. 

Phillips  executed  to  William  Remsen,  a  mortgage  on  his 
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eaid  leasehold  interest  for  $15,000,  dated  December  SOtli, 
1867,  and  recorded  December  Slst,  1867.  The  interest  on 
this  has  been  paid  np  to  April  1st,  1869.  The  principal  and 
interest  from  that  day  are  due  and  unpaid. 
^Phillips  subsequently  executed  to  Jease  Hojt,  assignee, 
another  mortgage  on  his  said  leasehold  interest  for  $5,000, 
dated  October  8d,  1868,  and  recorded  October  8th,  1868. 
There  is  now  due  on  this  mortgage  the  sum  of  $8,910^,  and 
interest  on  $3,750  from  April  8d,  1869. 

The  mortgage  to  the  plaintijBT  was  foreclosed.  The  usual 
decree  of  foreclosure  and  sale  was  made  on  the  8d  day  of 
March,  1869.  The  premises  were  sold  on  the  1st  day  of 
April,  1869 ;  and  the  referee's  deed  to  the  purchaser  was  exe- 
cuted and  delivered  on  the  8d  day  of  May,  1869,  and  posses- 
sion demanded  by  and  delivered  to  the  purchaser  on  the  3d 
day  of  May,  1869,  by  Phillips,  who,  until  then,  had  been  in 
possession  of  the  premises,  under  his  lease,  from  its  date  up 
to  that  day.  Phillips,  the  lessee,  and  Bemsen,  his  mortga- 
gee, were  both  made  parties  in  the  foreclosure  suit.  The 
other  parties  defendant  being  the  representatives  of  Randolph 
the  mortgagor. 

The  premises  produced  at  the  mortgage  sale  the  sum  of 
$119,750 ;  and  the  surplus,  after  paying  the  plaintiff's  mort- 
gage and  all  the  expenses  and  the  unpaid  taxes  on  the  premi- 
ses, was  $85,046.91,  which  was  paid  into  court. 

The  quarter's  rent  due  from  Phillips  on  the  1st  of  May, 
1869,  was  not  paid.  The  taxes  for  two  years  are  unpaid,  and 
are  deducted  from  the  amount  produced  at  the  sale. 

The  value  of  the  widow's  dower  was  found  to  be  $20,616.28, 
which  is  admitted  to  be  the  first  claim  on  the  surplus ;  thus 
leaving  the  balance  of  the  surplus  $64,431.68. 

The  claimants  before  the  referee  for  the  balance  of  the  sur- 
plus, viz.,  $64,431.63  were  the  lessee  Phillips  and  his  mort- 
gagees, Remsen  and  Hoyt,  on  the  one  side,  and  Randolph, 
the  lessor  (or  his  representatives),  on  the  other. 

The  referee,  by  report  dated  September  13th,  1869,  reported 
that  the  executors  of  Randolph  were  entitled  to  the  whole 
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surploS)  and  that  neither  Phillipe  nor  Bemsen  were  entitled 
to  any  part  thereof. 

PhilUpa,  Bemaen,  and  Hoyt  excepted  to  thia  report.  The 
Special  Term  overmled  the  exceptions  ^o  /orma^  and  an 
appeal  was  taken  to  the  General  Term  of  the  Supreme  Conr^ 

The  Supreme  Court  at  a  Oeneral  Term  reversed  the  order 
of  the  Special  Term,  and  allowed  the  exceptions  of  the 
defendants,  Phillips,  Eemsen,  and  Hoyt,  and  referred  it  back 
to  the  referee  to  find  the  value  of  their  claims,  with  directions 
to  take  the  amount  the  premises  brought  at  the  foreclosure 
sale  as  the  value  of  the  fee ;  and  upon  that  basis,  estimate 
the  value  of  the  unexpired  term,  without  resorting  to  the 
opinions  of  witnesses  upon  that  question.  (This  decision 
is  reported  in  2  Lansing,  238.) 

Upon  the  second  hearing  before  the  referee,  witnesses  on 
behalf  of  Phillips  testified  as  to  the  value  of  the  unexpired 
term.  This  testimony  was  objected  to  by  the  counsel  for 
Skidmore. 

The  referee  found  the  value  of  Phillips  interest  for  the 
remainder  of  the  unexpired  term  of  his  lease,  subject  to  the 
claims  of  Kemsen  and  Hoyt,  and  certain  rent  and  taxes  due 
Skidmore  as  executor,  to  b^  $42,221.29. 

That  the  claimant  Phillips,  by  reason  of  his  lease,  and 
Bemsen  and  Hoyt,  by  reason  of  the  mortgages  to  them,  have 
liens  on  the  said  surplus  moneys,  and  have  priority  over  every 
other  lien,  and  that  payment  of  the  aforesaid  value  of  Phil- 
lips' interest  should  be  made  to  him,  after  payment  therefrom 
of  the  rent  and  taxes  then  due  said  Skidmore  as  executor, 
and  after  payment  of  the  claims  of  Bemsen  and  Hoyt ;  and 
tliat  the  claimant,  Skidmore,  was  entitled  to  the  balance  of 
the  surplus  moneys.  The  Special  Term  refused  to  confirm 
the  report,  but  granted  an  order  finding  the  value  of  Phillips' 
interest,  by  taking  the  amount  the  premises  brought  on  fore- 
closure sale,  and  calculating,  six  per  cent  per  annum  thereon, 
deducting  the  annual  rent  and  taxes  agreed  to  be  paid  by 
the  lease. 


1871.]  Clabksox  v.  Skidmorb  et  aL  301 

Opinion  of  the  Court,  per  IUpallo,  J. 

W.  JPuUerton  and  S.  Sandy  for  S.  "W.  Phfllips,  leasee, 
and  for  W.  Bemsen  and  Jesse  Hoyt^  mortgagees  of  lessees. 
The  lessee  had  an  estate  in  the  lands.  (1  B.  8.,  Edward's 
ed.,  714,  §  36 ;  Burr  v.  Bryan^  Court  of  Appeals ;  AveriR 
y.  Taylor^  4  Seld.,  42.)  His  interest  in  the  snrplns  is  the 
yalne  of  his  unexpired  term.  {Mack  v.  Pa/tokm^  42  N.  Y., 
167;  ChaMertan  y.  Fay,  5  Dner.,  64 ;  Smiih  v.  TayloTy  8  N. 
Y.,  44 ;  Matihewwn  v.  Ihrn/ee,  46  Barb.,  69 ;  Demiiston  v. 
St.  P.  Ol,  2  Bos.  Oh.,  5S5;  Lwvngston  v.  Wddnum,  19 
N.  Y.,  440 ;  Amot  v.  Amdanj  4  Hill,  345.) 

J.  M,  Van  CoU  and  TT.  E.  Guriis,  for  William  S.  Skidmore, 
executor,  etc.  The  foreclosure  sale  ended  the  term.  As  to 
the  unexpired  teim,  the  lessee's  rights  rested  merely  in  execu- 
tory contract.  (Bac.  Ab.,  tit.  Lease,  yol.  4,  p.  1  ^  seq,  /  2 
Bl.  Com.,  140 ;  id.,  886 ;  4  Kent's  Com.,  86 ;  Austin's  Lect. 
on  Jurisp.,  49th,  vol.  8,  p.  16 ;  Burr  v.  J^entony  62  Barb., 
877.)  The  lease  was  simply  a  lien  on  the  equity  of  redemp- 
tion, and  entitles  lessee  only  to  proportionate  share  in  surplus. 
{Swaine  v.  Perme,  5  Johns.  Ch.,  482 ;  JIawley  v.  Bradford, 
9  Paige,  201 ;  Bank  of  Commerce  v.  Owens,  81  Md.,  820 ; 
Bvrr  V.  Stanton,  62  Barb.,  877 ;  S.  C,  in  Court  of  Appeals, 
sitb  nom.  Burr  v.  Bryan.)  The  covenant  of  quiet  enjoyment 
was  conditional  on  payment  of  rent ;  this  condition  having 
been  broken,  the  lessor  was  not  bound  to  protect  the  lessee's 
possession.  {Ireland  v.  Bireham,  29  E.  C.  L.  B.,  266 ;  Cou)- 
ard  V.  Gregory,  L.  B.,  2  C.  PL,  168, 172 ;  JTeale  v.  Ratdiffe, 
69  E.  C.  L.  B.,  916.) 

Eapallo,  J.  The  surplus  moneys  in  controversy  belong  to 
the  parties  who  had  estates  or  interests  in  the  land  sold,  which 
were  cut  off  by  the  sale.  The  real  estate  having  been  con- 
verted into  money,  the  several  parties  were  entitled  to  be  paid, 
out  of  the  fund,  the  equivalent  of  their  respective  interests, 
in  the  order  of  their  priorities  as  between  each  other.  After 
the  satisfSsu^tion  of  the  mortgage  debt,  which  was  the  first  lien, 
the  claimants  were,  first,  the  widow  of  the  mortgagor,  in 
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respect  of  her  right  of  dower;  Becondly,  the  lessee  of  the 
mortgagor,  and  the  mortgagees  claiming  nnder  such  lessee ; 
and  thirdly,  the  executor  of  the  mortgagor  and  lessor,  who 
was  entitled  to  the  residuum,  whatever  it  might  be. 

The  value  of  the  widow^s  right  of  dower  has  been  ascer- 
tained, and  no  question  is  raised  as  to  the  amount  to  which 
she  was  entitled.  The  claims  of  the  mortgagees  of  the  lessee, 
depend  upon  the  valuation  of  the  interest  of  the  lessee,  and 
must  be  satisfied  out  of  the  sum  to  be  set  apart  in  respect  of 
that  interest,  so  far  as  it  may  go. 

They  need  not,  therefore,  be  separately  considered.  Tlie 
controversy  is  thus  reduced  to  the  apportionment  to  be  made 
between  the  lessee  and  the  executor  of  the  lessor,  of  the  fund 
still  remaining  in  court.  That  the  lessee  had  an  estate  in  the 
land,  is  too  clear  to  admit  of  discussion.  (See  Btnr  v.  Bryan^ 
decided  January,  1871 ;  Averill  v.  TwyloT^  4  Seld.,  44.)  And 
it  is  equally  plain,  that  his  claim  to  compensation  for  the  value 
of  this  estate,  has  precedence  of  that  of  his  lessor  from  whom 
the  estate  was  derived.  But  the  determination  of  the  princi- 
ples, upon  which  the  value  of  this  estate  for  years  is  to  be 
ascertained,  involves  questions  of  considerable  diffictdty  and 
importance. 

The  lessee^  as  between  himself  and  his  lessor,  had  a  right  to 
the  possession  and  enjoyment  of  the  whole  of  the  premises, 
during  the  residue  of  the  term  of  his  lease,  being  six  years', 
subject  only  to  the  payment  of  the  rent  rtoerved  in  the  lease 
and  of  the  annual  taxes  which  he  had  agreed  to  pay.    This 
right  had  been  conveyed  to  him  by  the  lessor  with  a  covenant 
of  quiet  enjoyment ;  and  he  had  thus  become  entitled  to  the 
benefit,  during  that  term,  of  the  increase  in  the  value  of  the 
occupation  of  the  premises,  and  to  whatever  difference  existed 
between  the  value  of  the  use  thereof,  and  the  annual  rent  and 
taxes  agreed  to  be  paid  therefor.    He  had,  in  fact,  contributed 
to  such  increase  of  annual  value,  by  expenditures  for  improve- 
ments made  by  him  on  the  premises,  after  the  commencem^it 
of  his  term.    To  the  extent  of  the  value  of  the  rights  thus 
vested  in  the  lessee,  the  lessor  had,  by  giving  the  lease,  dimin- 
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iflhed  tho  valne  of  his  own  estate.  He  had  parted  with  and 
transferred  to  his  lessee^  the  right  of  occupation  for  a  term  of 
years,  and  remained  entitled  only  to  the  rent  reserved  and  the 
reversion  snbject  to  the  mortgage. 

If  the  rent  reserved  in  the  lease  was  eqnal  to,  or  more, 
than  the  annual  value  of  the  premises,  then  the  estate  of  the 
lessee  was  manifestly  worthless ;  but  if,  on  the  contrary,  as 
appears  to  have  been  the  fact,  the  annual  value  of  the  property 
was  much  greater  than  the  rent  reserved  in  the  lease,' the 
estate  of  the  lessee  was  of  importance,  and  a  serious  incnm-. 
brance  on  that  of  the  lessor ;  and  the  lessee  is  entitled  to 
receive  its  equivalent  out  of  the  surplus  of  the  proceeds.  Wit- 
nesses were  introduced  before  the  referee,  to  prove  the  amount 
for  which  the  premises  were  let  after  the  sale,  and  what  was 
their  &ir  rental ;  but  the  court  below  held  that  such  evidence 
should  not  be  resorted  to,  but  #iat  the  sum  which  the  premises 
brought  at  the  sale,  should  be  taken  as  the  value  of  the  fee  and 
interest  thereon  at  six  per  cent,  as  the  annual  value  or  rental. 
The  value  of  the  fee  may  be  an  element  to  be  taken  into  con- 
sideration in  determining  the  value  of  the  rental ;  but  it  cannot 
be  uniformly  adopted  as  the  only  legal  basis  of  calculation, 
nor  can  a  uniform  per  centage  upon  such  value  be  fixed  upon^ 
as  a  fair  rental  for  aU  classes  of  property  and  under  all  circum- 
stances. Unimproved  lands  are  generally  let  even  for  long 
terms  at  a  much  lower  rate,  in  proportion  to  the  value  of  the 
fee,  than  buildings,  which  are  constantly  undergoing  dete- 
rioration and  decay.  A  tenant  often  erects  improvements 
upon  leased  property  at  his  own  risk  and  expense,  relying, 
and  with  safety,  upon  obtaining  reimbursement  by  means  of 
the  increased  annual  value  thus  imparted  to  the  properly, 
which  he  will  enjoy  during  his  term.  To  award  to  him,  as 
the  equivalent  of  his  term,  simply  interest  upon  the  value  of 
the  fee  of  the  land  and  improvements,  would  clearly  do  him 
injustice.  While,  on  the  other  hand,  a  tenant  for  a  short  term 
of  unimproved  city  lots,  which,  in  their  undeveloped  condition, 
would  command  but  a  trifling  annual  rent,  would,  by  being 
allowed  interest  on  their  actual  value,  receive  much  more  than 
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he  was  entitled  to,  and  the  owner  of  the  reversion  would 
Buffer. 

The  value  of  the  term  must  depend  upon  tibie  drcmnstanoes 
of  e^rj  individual  case ;  the  length  of  the  term  and  condi- 
tions of  die  lease,  the  character  of  the  property,  its  location, 
the  readiness  with  which  it  may  be  let,  the  condition  of  the 
buildings,  whether  substantial  and  durable,  or  requiring  fre- 
quent repairs,  the  uniformity  of  rents  in  the  neighborhood  or 
their  fluctuating  character ;  in  short,  every  material  conside- 
ration which  would  enter  into  the  mind  of  a  purchaser  of  the 
term,  in  judging  what  would  be  a  fair  price  for  it,  and,  like 
other  ordinary  questions  of  value,  should  be  determined,  as  a 
matter  of  fS^^t,  upon  the  testimony  of  witnesses  competent  to 
speak  upon  the  subject. 

In  so  far  as  the  value  of  the  fee  may  properly  enter  into 
the  calculation,  the  amount  -which  the  premises  brought  at  a 
fiur  sale  by  auction,  may  be  competent  evidence  upon  that 
point.  But  it  cannot  be  said  to  be  conclusive,  even  upon 
parties  to  the  action  in  which  the  sale  was  made,  except  as 
between  those  parties  whose  interests  are  in  common.  Where 
one  party  is  entitled  to  priority  over  the  other,  it  should  not 
be  deemed  conclusive.  The  party  having  such  right  of  priority, 
is  interested  only  in  seeing  that  the  property  produces  suffi- 
<Hent  to  cover  his  demand ;  and  when  that  object  is  accom- 
plished he  may  well  refrain  from  fiirther  efforts,  though  the 
result  be  that  the  property  is  struck  off  for  less  than  its  value. 
The  loss  then  falls  upon  those  whose  rights  are  subsequent  to 
his.  The  lessee  in  this  case  was  interested  in  seeing  that  the 
premises  produced  a  sum  sufficient,  after  paying  all  prior 
cbaiges,  to  compensate  him  for  the  value  of  his  lease ;  but  he 
had  no  interest  or  duty  to  create  a  surplus  beyond  that,  for 
the  benefit  of  his  lessor.  Nor  did  his  right,  nor  the  value  of  his 
term,  depend  upon  the  amount  the  premises  should  bring  at 
the  sale.  He  should  not,  therefore,  be  concluded  by  it  As 
between  the  lessor  and  lessee,  the  lessee  did  not  hold,  subject 
to  any  agreement  or  condition,  express  or  implied,  that  the 
land  might  be  converted  into  money,  or  to  the  right  of  any 
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person  bo  to  convert  it.  The  lessor  had  granted  to  the  lessee, 
the  right  of  occupation  of  the  land  for  a  specified  term,  and 
covenanted  that  he  shoold  quietly  enjoy  it.  This  right  had 
a  value  capable  of  ascertainment.  It  was  an  interest  in  the 
land,  and  was  capable  of  being  sold  and  transferred.  It  had 
precedence  of  the  estate  of  the  lessor,  and  was  an  encum- 
brance upon  the  land  to  the  extent  of  the  lessor's  interest. 
If  the  lessor  had  desired  to  sell,  he  would  have  been  obliged 
to  rebate  from  the  price  the  value  of  that  incumbrance,  as 
well  as  the  amount  due  on  the  mortgage.  Now,  when  the 
premises  were  sold  to  satisfy  the  debt  of  the  lessor,  and 
the  sale  divested  the  title  both  of  the  lessor  and  lessee, 
there  is  no  reason  why  the  amount  which  the  lessee  is  to 
receive,  as  the  equivalent  of  the  estate  of  which  he  has  thus 
been  divested,  should  depend  upon  the  amount  produced  by 
the  sale,  so  long  as  it  left  a  surplus  sufficient  to  compensate 
him  for  the  value  of  his  term.  If  the  premises  brought  their 
full  value,  the  proceeds  would  necessarily  be  sufficient  to  pay 
the  value,  both  of  the  term  and  the  reversion.  But  if  they 
brought  less  than  their  value,  the  loss  should  fall  on  the  rever-. 
sioner,  whose  estate  is  subject  to  the  lease.  This  view  is, 
consistent  with  the  position,  that  the  lessee  in  claiming  ;pay-. 
ment  out  of  the  surplus  moneys  of  the  value  of  his  teim^  i^ 
following  the  proceeds  of  his  estate,  and  not  demanding  dama-. 
ges  for  the  breach  of  the  covenant  of  the  lessor.  H,is  cliaim 
is  limited  to  the  surplus  moneys.  If  they  are  insu^ient^  h& 
can  obtain  no  further  redress.  But  to  the  extent  of  the  value 
of  his  term,  they  must  be  deemed  the  proceeds  of  his  term^ 
because  of  its  priority  over  the  estate  of  th.e-  lessor.  The 
lessor  has  granted  an  interest  in  the  land>,  which  can  only  be 
measured  by  valuation  when  the  land  i&convert^  into  money. 
And  that  interest  takes  precedence  of  his  own  estate.  To 
make  a  good  title  to  the  purchaseir  at  the  sale,  that  interest 
must  be  extinguished.  And  for  tbe  purpose  of  ^tinguishing 
it,  the  lessee  is  made  a  party  ta  the  aetion,  and  hi»  estate  is 
embraced  in  the  sale.  The  purchase  money  must  be  deemed 
to  be  paid,  for  the  estates  or  interests  sold,  in  the  order  of  their 
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priorities,  though  the  result  be,  as  frequently  happens,  that  the 
owner  of  the  ultimate  fee  gets  notliing.  That  result  may 
follow  from  the  owner  having  encumbered  his  estate  to  more 
than  its  value,  or  from  the  property  being  sacrificed  at  a  forced 
sale.  The  case  would  have  been  different  if,  instead  of  grant- 
ing an  estate  in  the  whole  of  the  land,  the  owner  had  granted, 
in  fee,  an  undivided  share  of  the  land.  In  that  case  his 
grantee  could  only  claim  a  corresponding  share  of  the  pro- 
ceeds, and  the  grantor  would  be  entitled  to  the  proceeds  of 
the  share  he  had  retained,  for  they  were  in  no  wise  subjected 
to  any  right  of  the  grantee  of  the  share  sold.  But  here  he 
has  subjected  his  whole  estate  to  the  rights  of  the  lessee ;  and, 
therefore,  must  be  postponed  until  the  claim  of  the  latter  is 
satisfied.  The  claim  made  on  behalf  of  the  executor,  that 
the  estate  of  the  lessee  was  subject  to  the  mortgage  and  dower 
right,  and  that,  therefore,  the  lessee  is  entifled  only  to  the 
difference  between  the  rent  resei'ved  in  the  lease,  and  the  inte- 
rest of  the  surplus  moneys  (after  deducting  the  mortgage 
debt  and  the  value  of  the  widow's  dower),  during  his  unex- 
pired term,  is  wholly  untenable.  It  is  true,  that  as  between 
the  lessee  and  the  mortgagee,  and  doweress,  his  estate  was 
subject  to  their  claims.  But  as  between  him  and  his  lessor  it 
was  not  Between  the  lessor  and  the  lessee  these  were  charges 
on  the  interest  of  the  lessor  only.  He  had  granted  the  term 
and  covenanted  for  the  quiet  enjoyment  of  the  whole  premi- 
ses during  that  term.  He  was,  therefore,  bound  to  protect 
the  estate  of  his  lessee  against  those  claims.  So  much  of  the 
proceeds  of  sale  as  have  been  used  to  satisfy  the  mortgage, 
have  been  applied  to  the  debt  of  the  lessor,  or  to  the  satisfac- 
tion of  a  charge  on  his  estate ;  and  his  representatives  have 
had  the  benefit  of  tliem  in  that  manner.  So  long  as  the 
mortgage  existed,  it  was  necessary  to  devote  a  portion  of  the 
rent  to  the  payment  of  interest.  The  lessor  loses  nothing, 
therefore,  by  the  payment  of  the  principal  out  of  the  fund. 
The  payment  to  the  doweress  is  also  properly  payable  out  of 
the  moneys  which  the  heirs  of  the  lessor  would  have  received, 
had  there   been  no  widow,  and  should  not  be  taken  into 
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acconnt  in  considering  the  rights  of  the  lessee.  Even  if  inte- 
rest on  the  proceeds  represented  the  value  of  the  rental,  it  woald 
be  manifestly  unreasonable  to  hold,  that  for  the  purpose  of 
computing  the  interest  of  the  lessee,  he  should  be  allowed 
only  the  interest  of  the  surplus,  remaining  after  nearly  one- 
half  of  the  proceeds  had  been  consumed  in  satisfying  these 
claims,  and  still  be  charged  with  the  rent  which  he  had  cove- 
nanted to  pay  for  the  whole  of  the  premises.  The  burden  of 
the  claims  which,  as  between  the  lessor  and  lessee,  the  former 
was  bound  to  provide  for,  would  thus  be  transferred  to  the 
latter.  There  is  no  soundness  in  the  position  claimed.  The 
effect  of  the  sale  was  to  substitute  the  proceeds,  so  far  as  they 
would  go,  for  the  several  interests  in  the  land  sold,  but  not  to 
change  the  relative  interests  of  the  parties,  or  their  priorities ; 
and  neither  of  them  is  entitled,  out  of  the  proceeds,  to  more 
than  the  equivalent  of  what  he  would  have  'enjoyed  had  the 
sale  not  taken  place.  As  between  the  lessor  and  lessee,  the 
amount  necessary  to  satisfy  the  mortgage  was  always  charge- 
able to  the  lessor,  and  continues  so  notwithstanding  the  sale. 
It  has  gone  to  pay  his  debt  and  the  effect  is  the  same  as  if 
awarded  to  him  directly  out  of  the  fund. 

The  value  of  the  widow's  dower  is  in  like  manner,  as 
between  the  heirs  of  the  lessor  and  the  lessee,  chargeable 
wholly  to  the  former. 

By  his  covenant  of  quiet  enjoyment,  the  lessor,  and  those 
claiming  under  him,  are  precluded  from  setting  up  this  right 
of  dower,  for  the  purpose  of  reducing  the  value  of  the  estate 
conveyed  by  him  to  the  lessee,  and  relieving  his  own  estate 
from  that  incumbrance.  He  or  his  representatives  cannot  be 
permitted  to  allege  that  the  lessee  was  entitled  by  the  lease,  to 
the  enjoyment  of  only  two-thirds  of  the  premises,  in  the  face 
of  his  ccfvensnt  that  he  should  enjoy  the  whole.  Whatever 
payment  was  necessary,  to  extinguish  this  outstanding  right  of 
dower,  should  be  borne  by  the  representatives  of  the  lessor, 
Bot  by  the  lessee.  The  objection  that  the  covenant  of  quiet 
enjoyment  cannot  be  enforced  in  this  proceeding,  is  not  avail- 
able, nor  are  the  rules  which  would  govern  an  action  for  the 
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breach  of  si^ch  a  covenant  applicable,  where  the  controversy 
arises,  as  it  does  here,  between  the  covenantor  and  cove- 
nantee as  claimants  in  a  court  of  equity  of  the  same 
fund,  and  the  covenant  determines  at  whose  expense, 
charges  or  incumbrances  on  the  fiind  ought  to  be  satis- 
fied. Suppose  that  an  undivided  half  of  a  piece  of  land 
be  conveyed  by  A  to  B,  with  a  covenant  of  warranty 
and  agaiusf  incumbrances,  and  it  turns  out  that  the  land 
is  subject  to  a  mortgage.  Can  it  be  doubted  that,  upon  a  con- 
test between  A  and  B  as  to  the  surplus,  arising  from  the  sale 
of  the  land  under  said  mortgage,  B  would  be  entitled  to  the 
surplus,  to  the  extent  of  the  full  half  of  the  entire  proceeds 
of  sale,  though  nothing  should  be  left  for  A,  and  though  tho 
half  of  the  proceeds  were  more  than  the  consideration  paid 
by  B  to  A,  with  interest  ?  Could  A  be  permitted  to  set  up, 
in  the  face  of  his  covenant,  that  the  interest  of  B,  as  well  as 
his  own,  was  subject  to  the  mortgage,  or  that  B  was  i^strieted 
to  the  damages  recoverable  upon  the  covenants  in  the  deed  of 
A  ?  Or,  suppose  that  the  conveyance  had  been  made  subject 
to  the  mortgage,  with  covenants  against  other  incumbrances, 
but  the  wife  of  A  had  not  joined  in  the  deed,  and  A  had  died ; 
is  it  not  clear  that,  as  between  B  and  the  heirs  of  A,  the  sum 
to  be  set  apart  for  the  right  of  dower  of  the  widow  pf  A, 
should  come  out  of  their  half  of  the  surplus  moneys,  and  that 
no  part  of  it  should  be  taken  from  that  of  B  ?  In  such  cases, 
recourse  may  be  had  to  the  covenants  between  the  parties,  for 
the  purpose  of  determining  their  equities  as  between  each 
other.  When  two  parties  are  claimants  of  a  fund  in  court, 
equity  should  not  permit  one  of  them,  who  has  covenanted  to 
protect  the  title  of  the  other,  to  increase  his  own  share  of  the 
fund,  by  compelling  the  share  of  the  party  whose  estate  he  has 
covenanted  to  protect,  to  contribute  to  the  discharge  of  prior 
encumbrances  on  the  property.  I  can  see  no  possible  objec- 
tion, when  both  parties  are  before  the  court  as  claimants, 
and  the  contest  is  between  them  only,  or  between  parties 
claiming  under  them,  to  making  a  final  disposition  of  the  fund, 
in  accordance  with  the  covenants  existing  between  them,  and 
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the  equities  reBulting  therefrom.  The  decision  in  the  case  of 
Burr  v.  Bryan^  turned  upon  the  point  that  the  lessor,  at  the 
time  of  executing  the  lease,  had  no  title  to  the  property,  and 
that  the  lease  contained  no  express  covenant  of  quiet  enjoy- 
ment, but  did  contain  a  covenant  against  the  acts  of  the  lessor, 
which  excluded  the  implied  covenant  of  quiet  enjoyment, 
which  would  otherwise  have  existed ;  that,  therefore,  the  lessee 
had  no  estate  in  the  land,  and  the  lessor  had  made  no  covenant 
which  precluded  him  from  setting  up  a  title  in  himself,  acquired 
subsequently  to  the  lease.  The  case  was  a  peculiar  one,  and 
the  judgment  therein  does  not  conflict  with  the  views  here 
expressed. 

On  the  hearing  before  the  referee,  in  purauance  of  the 
order  of  the  General  Term,  setting  aside  his  first  report 
and  referring  the  case  back,  evidence  was  given  as  to  the  fair 
annual  rental  of  the  property,  for  the  purpose  of  establishing 
the  value  of  the  term.  This  was  objected  to  by  the  counsel 
for  tlfe  executors,  as  not  being  in  conformity  with  the  decision 
of  the  court  at  General  Term.  That  objection  was  overruled, 
but  the  counsel  for  the  executors  seems  to  have  reposed  upon 
it,  and  not  to  have  offered  any  evidence  on  his  part  on  the 
subject  of  value,  further  than  computations  based  on  the  pro- 
ceeds of  sale.  We  think  he  had  a  right  to  repose  upon  that 
objection,  as  the  case  then  stood.  T|ie  court  had  decided  that 
the  proceeds  of  the  sale  should  be  taken  as  the  value  of  the 
fee,  and  that  the  opinions  of  witnesses,  as  to  a  value  of 
the  term,  should  not  be  resorted  to,  if  the  value  could  be  ascer- 
tained by  calculation  on  that  assumption ;  and  the  referee 
was,  by  the  order,  directed  to  report  according  to  the  views 
expressed  in  the  opinion  of  the  court.  The  executors  should 
have  an  opportunity  of  adducing  evidence  on  the  question  of 
the  value  of  the  term,  on  a  hearing  on  which  that  question  is 
properly  triable  as  a  question  of  fact.  We  do  not,  therefore, 
think  that  the  valuation  found  by  the  referee  in  his  report 
dated  June  21, 1870,  should  be  adopted ;  but  the  order  of  the 
Special  Term  dated  September  27,  1870,  and  of  the  General 
Term  dated  April  26,  1871,  should  be  reversed,  and  it  should 
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be  referred  back  to  the  referee,  to  ascertain  the  value  of  the 
term,  according  to  the  views  herein  expressed,  and  to  report 
upon  the  matters  referred  to  him  by  the  original  order  of 
reference. 
All  concur,  except  Gsover,  J.  dissenting,  and  Allen,  J., 

» 

not  voting. 

Ordered  accordingly. 


James  Gabvey,  Appellant,  v.  Nathaniel  Jabvis  et  al., 

Bespondcnts. 

One  M.  held  a  Judgment  against  plaintiff  for  over  $3,000.  He  proposed  to 
plaintiff  to  discharge  it  for  $000.  This  offer  was  not  accepted.  R,  a 
stranger  to  plaintiff,  by  falsely  representing  that  he  was  a  friend  of^  and 
came  from  plaintiff,  induced  M.  to  assign  the  Judgment  to  him  fo^  $500. — 
Eeld,  that  the  only  one  injured  by,  or  who  could  complain  of  the  fraud, 
was  M.,  and  that  plaintiff  was  not  entitled  to  the  benefit  of  the  purchase. 
(Rapallo  and  Pbgehah,  JJ.,  dissenting.) 

(Aigaed  February  2ad,  1871 ;  decided  November  10th,  1871.) 

Appeal  from  judgment  of  the  General  Term  of  tbe  first 
judicial  district,  affirniing  judgment  entered  upon  decision 
of  court  dismissing  plaintiff's  complaint. 

The  court  found  the  following  facts :  That  about  the  1st 
day.  of  November,  1861,  the  defendant,  Malcolm,  recovered 
a  judgment  against  the  plaintiff  and  one  Peter  Ziglio  for 
$2,202.90,  which  he  still  owned  in  January,  1867,  there  hav- 
ing been  a  sum  of  $200,  paid  upon  it  by  Garvey,  in  October 
1866,  the  balance  remaining  unpaid. 

That  in  January,  1867,  Malcolm  promised  plaintiff,  that 
he  would  satisfy  and  discharge  said  judgment  against  him  for 
$500,  but  plaintiff  did  not  then  accept  the  offer. 

That  Malcolm,  while  still  willing  to  discharge  said  judg 
ment  for  that  sum  was,  upon  the  false  representation  of 
defendant,  Boach,  that  he  came  from  and  was  a  friend  ot 
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plaintiff,  induced  to  and  did  assign  the  judgment  to  Boach 
upon  the  payment  of  $500. 

Upon  obtaining  the  assignment,  Boach  immediately  took 
supplementary  proceedings  against  plaintiff  on  the  judgment, 
and  obtained  $1,200  from  him  by  means  thereof. 

Upon  discovering  the  ^ud  of  Boach,  Malcolm  brought  a 
suit  to  set  aside  the  sale  and  assignment  to  him,  which  was 
compromised  on  the  11th  of  June,  1867,  by  an  assignment 
of  the  judgment  to  Jarvis  to  collect  it,  and  to  pay  to  Malcolm 
$943,  and  to  Boach  $750,  the  balance  due  thereon,  and  said 
Jarvis  still  holds  the  judgment.      ^ 

That  plaintiff  never  paid  the  $500  to  Malcolm,  nor  did  he 
ever  accept  the  said  offer,  or  tender  to  Boach,  the  assignee  of 
said  judgment,  the  $500. 

Geo.  O.  Oenety  for  appellant.  Payment  of  a  less  sum 
than  amount  of  judgment,  if  received  as  such,  is  fall  satisfac- 
tion of  judgment.  {Traver  v.  Rankin^  8  Kelly,  Ga.  B.,  210 ; 
Sewell  V.  SparroWy  16  Mass.  B.,  24 ;  MiUiken  v.  Brown^  1 
Bawle,  391 ;  2  Parsons  on  Contracts,  130,  note  h.)  The  law 
implies  a  discharge,  when  the  creditor  delivers  up  the  evi- 
dence of  his  claim.  (Poth.  on  Obi.  n.,  608,  609 ;  Bouvier's 
Law  Diet.  Title  Belease ;  Lioey  v.  Lioey^  7  Barr.  Pa.,  251 ; 
Alberts  v.  Ziegler^  29  Pa.  B.,  60;  Beach  v.  Endroee^  51 
Barb.,  570 ;  EU^orth  v.  Fogg,  35  Vt.  B.,  6  Shaw,  355.) 
Where  trust  is  created  without  knowledge  of  cestui  qvs  i/ruet, 
he  may  affirm  and  enforce  trust.  (Gorse  v.  Leggett,  25  Barb., 
393 ;  NeiUon  v.  Blighty  1  John.  Cases,  209  ;  Lawrence  r. 
Fox,  20  K  Y.  B.,  268;  Oridley  v  OricOey,  24  N.  Y.  B., 
130 ;  Lavyrey  v.  St&um^d,  25  N.  Y.,  239 ;  4  Kent's  Com., 
307.)  Boach  having  obtained  conveyance  by  fraud,  a  court 
of  equity  makes  him  a  trustee  by  implication.  (Trusts  by 
Tiff.  &  Ball,  title.  Implied  Trusts,  chap.  2,  p.  193 ;  MvJ/oaney 
V.  DiOcm,  1  B.  &  B.,  409 ;  Moore  v.  Moore,  1  Seld.,  256 ; 
Reed  v.  Norris,  2  My.  &  Craig,  361,  374;  Sweet  v.  Jacobs, 
6  Paige,  363 ;  Morey  v.  Herrick,  18  Pa. ;  Soge  v.  Hoge,  8 
Watts,  213 ;  Oardaier  v.  Ogden,  22  K  Y.,  327.) 
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Ohuboh,  Ch.  J.  The  judge  before  whom  this  action  was 
tried  found,  as  facts,  that  one  Malcolm  held  a  judgment  against 
the  plaintiff  for  upward  of  $2,000,  and  had  told  the  plaintiff, 
that  he  would  discharge  it  for  $500,  but  the  plaintiff  bad  not 
accepted  the  offer ;  tliat  the  defendant  (who  was  a  stranger  to 
the  plaintiff),  having  learned  of  the  willingness  of  Malcolm 
to  discharge  the  judgment  for  that  sum,  applied  to  him,  and 
by  the  false  representation,  that  he  came  from  and  was  a  friend 
of  the  plaintiff,  induced  Malcolm  to  assign  the  judgment  to 
him,  for  which  he  paid  $500,  and  the  plaintiff  now  claims  the 
benefit  of  this  purchase. 

The  plaintiff  had  no  legal  right  to  have  the  judgment  sat- 
isfied or  assigned  for  $500,  or  any  other  sum  less  than  the 
amount  of  it. 

There  was  no  contract  to  that  effect,  and  if  there  had  been, 
it  would  have  been  invalid  for  want  of  consideration.  It 
would  have  been  an  executory  contract  to  discharge  a  debt  for 
less  than  the  face,  which,  it  is  well  established,  is  not  binding. 
Such  a  transaction  is  effectual  only  when  fiiUy  executed  as  an 
accord  and  satisfaction.  The  plaintiff  was  not,  therefore, 
legally  injured.  He  was  liable  to  pay  the  whole  amount  of 
the  judgment  before  the  assignment,  and  could  not  be  com- 
pelled to  pay  any  more  after.  He  neither  lost  nor  gained  by 
the  transaction,  in  any  legal  sense.  We  have  been  referred 
by  the  learned  counsel  for  the  plaintiff,  to  several  well  esta- 
blished legal  and  equitable  principles,  to  uphold  and  sustain 
the  plaintiff's  claim,  a  brief  reference  to  which  becomes  neces- 
sary, in  order  to  ascertain  whether  any  of  them  are  applicable 
to  the  facts  of  this  case. 

It  has  been  decided  by  this  court  that,  if  one  person,  for  a 
good  consideration,  received  from  another,  promises  to  pay 
another  person  a  sum  of  money,  the  latter  can  maintain  an 
action  upon  the  contract,  although  he  was  not  cognizant  of  it 
at  the  time.    {Lawrence  v.  JFox^  20  N.  T.,  272.) 

In  this  case  there  was  no  contract,  and  no  consideration  to 
uphold  one ;  and  the  action  is  not  brought  or  sought  to  be 
maintained  upon  the  theoiy  of  a  contract,  express  or  implied. 
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It  is  claimed  however,  that  npon  principles  applicable  to 
principal  and  agent,  or  trustee  and  cestui  qt^  trusty  the  plain- 
tiff is  entitled  to  maintain  the  action ;  that  Boach  having 
assumed  to  act  as  the  agent  of  the  plaintiff,  the  latter  could 
ratify  the  act  and  entitle  timself  to  the  benefit  of  it ;  and  that 
the  defendant  holds  the  judgment  as  trustee  for  the  plaintiff, 
and  must  account  to  him  for  it.  It  is  a  familiar  rule,  that  the 
ratification  of  an  unauthorised  act  of  an  agent  is  equal  to  an 
original  authority.  (Dunlap's  Paley's  Agency,  171,  note  a.) 
But  in  this  case  the  essential  element  is  wanting,  that  the  act 
must  be  done  for  another.  Here  it  was  not  so  done.  The 
most  that  can  be  claimed  is,  that  the  defendant  said  he  was 
acting  for  the  plaintiff,  which  was  false.  He  paid  his  own 
money,  and  in  fact,  acted  for  himself.  He  was  a  stranger  to 
the  plaintiff,  and  of  course,  under  no  obligation  to  act  for 
him,  and  as  we  have  seen,  he  deprived  the  plaintiff  of  nothing 
to  which  he  was  entitled.  The  cases  on  this  subject,  have 
generally  arisen  between  the  principal  and  the  person  with 
whom  the  agent  acted,  either  to  enable  the  former  to  derive 
some  advantage  or  to  enforce  some  liability  against  him ;  but 
in  all  these  cases  the  agent  acted  for  the  principal,  and  the  act 
was  assumed  by  him,  with  the  assent  of  the  agent.  It  has 
been  held,  that  where  A  does  an  act  as  agent  for  B,  without 
any  communication  with  C,  the  latter  cannot  afterward,  by 
adopting  it,  make  A  his  agent,  and  thereby  incur  any  liability 
or  take  any  benefit  under  the  act  of  A.  (  Wilson  v.  Tumman^ 
6  Mann  &  Gran.,  236.) 

No  authority  has  been  cited,  and  I  think  it  safe  to  assert 
that  none  exists,  in  which  any  court  has  ever  held,  that  a  false 
declaration  of  agency  for  another,  enables  the  latter  as  against 
the  alleged  agent,  to  receive  the  benefit  of  an  act  actually  per- 
formed for  the  latter,  unless  the  act  was  performed  under 
such  circumstances  as  to  create  an  estoppel,  or  unless  the 
assumed  principal  has  been  deprived  of  some  legal  right,  or 
otherwise  injured.  There  is  no  estoppel  in  this  case.  The 
plaintiff  neither  did  anything,  nor  omitted  to  do  anything  in 
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consequence  of  the  etatement  of  the  defendant,  and  he  was 
deprived  of  no  legal  right. 

Bat  it  is  urged  by  the  plaintiiBT,  that  the  defendant  held  the 
judgment  as  trustee  for  him;  that  Malcolm  assigned  it  believ- 
ing that  it  was  for  the  plaintiff  that  the  defendant  procured 
it  by  a  fraud ;  and  that  in  such  cases  a  trust  is  raised  ex  male- 
ficioy  and  the  fraudulent  recipient  is  turned  into  a  trustee 
^'  to  get  at  him."  I  have  examined  all  the  cases  cited,  and 
none  of  them  makes  the  principle  invoked  applicable  to  the 
facts  of  this  case. 

It  may  be  laid  down,  as  a  general  rule,  that  this  principle 
does  not  apply,  unless  the  defendant  occupies  some  fiduciary 
relation  to  the  party  making  the  claim,  or  that  the  former 
owed  to  the  latter  some  duty  or  obligation  with  respect  to  the 
property.  A  Btranger  cannot  claim  Hie  benefit  of  a  pnrchase 
of  property  by  another,  merely  because  the  latter  falsely 
stated  that  he  was  acting  for  the  former.  It  is  undoubtedly 
true,  that  an  officious  intermeddler  with  the  rights  and  pro- 
perty of  another,  will  not  be  aUowed  to  reap  any  advantage 
to  himself  in  dealing  with  the  property  of  another,  but  will 
be  held  to  account  in  respect  to  it  as  a  trustee.  Such  was  the 
case  of  Mvloany  v.  Dillon  (1  Ball  &  B.,  409). 

The  defendant,  by  collusion  with  one  executor,  induced  a 
co-executor  who  was  in  possession  of  a  farm,  held  for  the 
estate  under  a  lease,  by  tlireats  and  intimidation,  and  by  inter- 
fering to  prevent  the  sub-tenants  from  paying  the  rent,  to 
quit  the  &rm  and  surrender  the  lease,  and  then  took  a  lease 
of  the  same  premises  in  his  own  name  at  a  less  rent.  He 
also  assumed  to  act  for  the  devisees,  who  were  infants,  by 
renewing  a  lease  of  another  farm  in  which  he  expressly 
declared  the  trust.  It  will  be  seen  that  here  was  an  inter- 
ference as  trustee  with  the  property  of  the  estate.  The  Lord 
ChancelloT^  in  delivering  the  opinion,  states  the  question  to  be 
'^  whether  Si/r  WiUia/m  Dillon  had  so  far  interfered  in  the 
management  of  the  assets,  as  to  charge  him  with  a  fiduciary 
cliaracter,  and  to  preclude  him  from  taking  a  benefit  te  him- 
self in  this  trust  property."    He  then  proceeded  to  state  the 
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facts,  and  held  that  his  procuring  the  surrender  of  the  old 
lease,  and  procuring  the  new  one,  was  but  a  more  circuitous 
mode  of  purchasing ;  and  then  held,  that  he  occupied  such  a 
position,  that  he  could  not  purchase  for  himself,  and  said,  '^  it 
is  perfectly  dear,  that  he  principally  interfered  and  acted  in 
the  management  of  this  part  of  the  property,  and  made  him- 
self a  sort  of  agent  to  the  executors,  or  indeed  acted  as  an 
executor.  If  he  then,  acting  in  that  capacity,  purchased  the 
estate  of  an  in&nt,  he  does  so  at  his  peril.  *  »  «  *  * 
It  is  proved  that  Sir  W.  DiUan  has,  in  an  unlimited  man- 
ner, acted  in  this  trust;  and  he  was  well  aware  of  the 
trust  imposed  on  him,  and  the  situation  in  which  he  was 
placed,  for  he  declared  the  trust  of  the  renewed  lease  of 
Bogside.  »  «  »  «  *  For  when  Sia*  W.  DiUon 
took  the  active  part  he  did,  in  the  afiairs  of  these  in&nts,  he 
clothed  himself  with  a  trust." 

I  have  cited  from  this  case,  because  it  seems  to  be  the 
strongest  referred  to,  for  the  plaintiff's  position,  but  it  differs 
from  this  case  in  the  essential  circumstance,  that  the  interfere 
ence  was  with  rights  and  property  which  the  plaintiff 
possessed  and  owned,  and  in  thus  acting  the  defendant 
"clothed  himself  with  a  trust."  In  this  case  nothing  was 
obtained  to  which  the  plaintiff  had  any  legal  right.  He  was, 
at  most,  only  prevented  from  obtaining  the  voluntary  cle- 
mency of  his  creditor,  an  interest  too  unsubstantial  for  judi- 
cial protection.  The  defendant  committed  a  fraud,  but  it 
was  a  fraud  upon  Malcolm,  and  not  upon  the  plaintiff,  and  this 
is  the  difficulty  with  the  plaintiff's  case.  It  is  said  that  Mal- 
colm pat  the  judgment  in  the  defendant's  hands  for  the 
plaintiff,  and  that  the  plaintiff  had  the  legal  right  to  accept 
and  receive  it.  True,  Malcolm  was  willing  to  accept  $500 
from  the  plaintiff  for  the  judgment,  and  in  assigning  it,  he 
supposed  he  was  doing  it  for  the  benefit  of  the  plaintiff ;  but 
such  was  not  the  fact.  The  assignment  was,  in  &ct,  received 
for  the  benefit  of  the  defendant,  and  induced  by  his  fraud, 
and  this  brings  me  to  another  feature  of  the  case,  which  I 
regard  as  material,  in  determining  the  rights  of  the  plaintiff 
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to  relief.  Malcolm  was  the  injured  party,  and  he  commenced 
an  action  to  set  aside  the  assignment,  which  was  compro- 
mised before  trial,  by  an  arrangement  between  him  and  the 
defendant,  by  which  they  agreed  to  divide  the  judgment 
between  them.  The  original  agreement  of  purchase  by  the 
defendant  was  substantially  set  aside,  by  tlus  arrangement, 
by  the  parties  themselves,  for  the  falsehood  and  fraud  of  the 
defendant,  and  all  this  was  done  before  the  present  action 
was  commenced.  Suppose  the  defendant,  on  being  charged 
by  Malcolm,  had  surrendered  the  judgment,  and  reassigned 
it,  and  thus  rescinded  the  contract,  what  possible  claim  would 
the  plaintiff  have  had  against  either  the  defendant  or  Mal- 
colm t  No  one  will  pretend  that  he  would  have  had  any. 
If  not,  how  is  his  condition  improved  by  the  circumstance 
that  Malcolm,  upon  a  compromise  of  the  disputed  question, 
whether  there  was  a  fraud  or  not,  agreed  that  the  plaintiff 
might  have  an  interest  in  the  judgment?  In  the  one  case, 
the  defendant  would  have  yielded  up  the  whole  of  the  fruits 
of  the  alleged  fraud  to  the  party  defrauded ;  in  the  other,  he 
was  permitted  to  retain  a  portion,  not  by  virtue  of  the  origi- 
nal transaction,  but  as  a  settlement  of  the  question,  whether 
a  fraud  was  in  fact  committed.  Malcolm  had  a  right  to  let 
the  defendant  have  a  portion  of  the  judgment,  either  with  or 
without  consideration ;  and  the  defendant  holds  his  interest 
now,  not  by  the  purchase  induced  by  his  falsehood,  in  relation 
to  the  plaintiff,  but  under  the  new  agreement,  made  upon 
the  rescission  of  it. 

The  plaintiff  is  a  stranger  to  this  transaction,  and  has  no 
interest  in  it,  legal  or  equitable.  It  was  very  uncivil  in  the 
defendant,  Boach,  to  purchase  the  judgment  and  enforce  it 
against  the  plaintiff,  and  as  a  question  of  abstract  morals, 
indefensible  toward  the  plaintiff;  but  it  belongs  to  that  class 
of  wrongs  which  cannot  be  redressed  in  courts  of  justice.  As 
to  the  plaintiff,  there  was  neither  fraud  or  damage,  both  of 
which  are  indispensable  to  the  maintenance  of  such  an  action. 

The  judgment  must  be  affirmed. 
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Bapallo,  J.,  read  a  dissenting  opinion,  maintaining  that 
the  assignment  of  the  judgment,  having  been  intended  by 
Malcohn  for  the  benefit  of  Garvey,  and  Koach  with  knowledge 
of  this,  having  procnted  it  to  be  made  to  himself,  by  repre- 
senting to  Malcolm  that  he,  Boach,  came  from  Gurvey,  and 
was  acting  for  his  benefit,  and  the  assignment  having  thus 
been  delivered  to  and  received  by  Boach,  in  the  assumed 
character  of  Garvey's  representative,  Roach,  in  fact,  received 
it  as  trustee  for  Garvey. 

That  Garvey  had  the  right  to  affirm  this  trust,  and  claim 
the  benefit  of  it,  though  created  without  his  previous 
authority,  knowledge,  or  privity. 

And  that  the  title  having  passed  by  a  perfect  assignment, 
the  trust  could  be  enforced,  though  voluntary.  (4  Kent 
Com.,  807 ;  4  Johns.  Ch.,  136 ;  1  Johns.  Cas.,  205 ;  1  Johns. 
Ch.,  119,  473;  3  Johns.  Ch.,  261;  5  Hill,  586;  BiU  v. 
Cureton^  2  M.  &  K.,  610 ;  Petre  v.  Epinasae^  2  M.  <fe  K., 
496 ;  Adams  Eq.,  31 ;  11  Wend.,  249, 250.) 

That  the  maxim  "  Omrda  ratihalntio  retroharittiTj  et 
mandato equipa/raturj^  was  applicable  to  this  case.  (Dun- 
lap's  Paley  on  Agy.  324 ;  Broom's  Leg.  Max.,  835 ;  6  M. 
&  Gr.,  242 ;  4  Exch.  B.,  798,  799.) 

That  to  entitle  Garvey  to  adopt  and  enforce  the  trust,  it 
was  not  necessary,  either  that  he  should  have  had  any  pre- 
vious title  or  right  to  the  property,  or  tha*t  any  relation 
should  have  previously  existed  between  him  and  Boach,  by 
virtue  whereof  Boach  owed  a  duty  to  Garvey,  other  than 
that  which  sprang  out  of  the  transaction  itself,  citing  Mar- 
riot  V.  Mwrriot  (1  Stra.,  666,  673) ;  1  Phil.  Ch.,  133,  145 ; 
5  Beavan,  469 ;  9  Ves.,  516 ;  3  Ves.,  155 ;  7  Sim.,  644 ;  3 
My.  &  Cr.,  229 ;  11  Ves.,  638 ;  Sweet  v.  Jaoooha  (6  Paige, 
359) ;  1  Ball  &  Beatty,  409 ;  Story  Eq.,  §  256,  781. 

That  Boach  could  not  be  permitted  to  set  up  his  own 
fraudulent  intent  to  appropriate  the  property  to  himself,  in 
negation  of  the  trust  in  favor  of  Garvey,  which  he  ostensibly 
assumed,  and  by  assuming  which  he  obtained  the  assignment. 

That  Garvey's  rights  were,  therefore,  the  same  as  if  Boach 
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had  actually  intended,  at  the  time  he  took  the  assignment,  to 
hold  it  for  Garvey's  benefit.  He  actually  took  it  for  Garvey, 
notwithstanding  any  secret  intent  he  may  have  had  to  defraud 
him. 

That  Garvey  could  not  be  deprived  of  his  right  to  affirm 
the  trust,  by  any  subsequent  dealing  between  Malcolm  and 
Eoach,  to  which  he  was  not  a  party.  (4  J.  Ch.,  136 ;  1 
How.,  476;  2  M.  &  K.,  496;  3  M.  &  K,  36,  43;  6  HiU, 
585,  586.) 

For  affirmance,  Ch.  J.  Allek,  Gboveb  and  Folgbb,  JJ.  ; 
for  reversal,  Kapallo  and  Peokham,  J  J. 

Judgment  affirmed. 


Ohbibtian  Detmold,  Respondent,  v.  P.  H.  Dbake  and 

Demas  Basnes,  Appellants. 

The  provision  of  section  178,  of  the  "  act  to  reduce  several  laws  relating 
particularly  to  the  city  of  New  York  into  one  act**  (Revised  Laws  of 
1818,  chap.  86,  Davies'  Laws  of  N.  Y.,  584),  which  declares  that  upon 
the  confirmation  of  the  report  of  the  commissioners  of  estimate  and 
assessment,  the  mayor,  etc.,  shall  be  seized  in  fee  of  the  lands  required 
for  the  opening  or  widening  of  streets,  and  the  provision  of  section  181, 
of  the  same  act,  which  declares  all  leases  of  lands  thus  taken  void  after 
such  confirmation,  is  so  modified  by  the  provisions  of  chapter  210,  Laws 
of  1818,  which  authorizes  the  city  to  suspend  the  opening,  etc.,  of  any 
street  for  a  period  not  exceeding  fifteen  months,  that  the  title  of  the  city 
does  not  become  absolute,  until  the  corporation  takes  possession,  or  until 
the  time  fixed  for  the  suspension  of  the  work,  or  the  fifteen  months 
expires,  and  until  the  title  of  the  owner  is  thus  fiilly  divested,  he  can 
recover  for  the  use  and  occupation  of  the  premises. 

Under  the  construction  thus  given,  these  statutes  are  constitutional,  at 
least,  the  owner  has  the  right  to  waive  the  constitutional  objection,  and 
accept  the  use  of  the  premises,  as  a  compensation  for  the  postponement 
of  the  payment  of  the  amount  awarded  to  him,  and  no  one  else  can 
complain. 

(Submitted  May  23th,  1871 ;  decided  November  10th,  1871.) 

Appeal'  from  a  judgment  of  the  General  Term  of  the 
NeviT  York  Oommon  Pleas,  affirming  a  judgment  entered 
upon  the  report  of  a  referee  in  favor  of  plaintiff. 
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Action  for  ase  and  occupation  of  a  store  in  the  city  of  New 
York,  for  a  quarter  ending  in  May,  1868. 

The  plaintiff,  by  lease  dated  March  8th,  1866,  demised  to 
the  defendants  the  store  and  lot  No.  105  Liberty  street,  New 
York,  for  five  years  from  May  1st,  1866,  at  the  annual  rent 
of  $5,000,  payable  on  the  usual  quarter  days. 

The  lease  contained  the  following  clause :  "And  in  case 
the  city  of  New  York  shall  take  statutory  proceedings,  for  the 
opening  of  any  new  street  through  the  block  in  which  said 
premises  are  situated,  and  shall  require  and  take  for  such  pur- 
pose the  whole^or  any  part  of  said  premises,  then  upon  con- 
firmation of  the  report  of  the  commissioners  appointed  in 
said  proceedings,  this  lease  shall  become  null  and  void,  and 
the  term  and  letting  herein  named  shall,  thereupon,  cease 
and  determine." 

The  defendants  entered  under  this  lease,  and  continued  in 
possession  until  after  the  commencement  of  this  action. 

They  paid  rent  regularly  up  to  and  including*  the  quarterly 
payment,  which  fell  due  February  1st,  1868. 

The  report  of  the  commissioners  appointed  in  the  proceed- 
ings to  extend  Church  street,  was  confirmed  by  the  Supreme 
Court  at  General  Term,  December  31st,  1867 ;  proceedings 
being  taken  under  the  act  of  1818,  ch.  86,  §  177,  seq.  Defend- 
ants paid  the  February  quarter's  rent,  without  knowing  that 
the  assessment  had  been  confirmed. 

The  greater  part  of  the  premises  in  question  was  taken  for 
the  street ;  a  strip  on  the  westerly  side,  about  five  feet  wide 
in  front,  and  two  feet  wide  in  the  rear,  by  the  whole  depth 
of  the  lot,  being  left  unappropriated. 

No  steps  whatever  were  taken  by  the  city  authorities,  to 
assume  possession  of  the  premises  before  commencement  of 
this  suit. 

I'revious  to  the  commencement  of  this  action,  the  city  had 
never  demanded  possession  of  the  premises,  nor  had  the  plain- 
tiff received  his  award,  although  he  had  demanded  it. 

The  city  has  never  claimed  rent  either  from  the  plaintiff  or 
the  defendants* 
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The  defendants  refused  to  pay  the  full  rent  May  let,  1869, 
but  tendered  $181,  as  the  proportionate  amount  due  for  the 
strip  not  taken  for  the  street.  This  was  refused,  and  this 
suit  was  Gommenced  to  recov-er  the  full  quarter's  rent  due 
that  day. 

The  action  was  commenced  in  the  Common  Pleas,  New 
York,  May  27th,  1868. 

E.  L.  F(moheTy  for  appellant.  The  fee  passes  to  the  city 
upon  confirmation  of  the  report.  (Davies'  Laws  of  N.  Y., 
p.  529,  634,  538;  Laws  of  1818,  ch.  86,  §  178;  Valentine's 
Laws,  p.  1198 ;  Hoffman's  Treatise  on  the  Corporation,  p. 
289 ;  The  PeopU  v.  K&rr,  27  N.  Y.  Eep.,  196,  197,  211 ; 
Hoffman's  Treatise,  289 ;  Heyward  v.  The  Mayor^  etc,^  7  N. 
Y.J  319 ;  Matter  of  Seventeenth  street,  1  Wend.,  262 ;  Drake 
V.  Hvdeon  River  B.  R,  Go.^  7  Barb.,  508 ;  WiUiame  v.  i\r. 
Y.  C,  R.  R.  Co.,  16  N.  Y.,  101 ;  Knox  v.  Mayor,  etc.,  of  N. 
Y.,  38  How.  Pr.  Eep.,  72.)  No  interest  or  right  is  left  in  the 
persons  from  whom  the  lands  are  taken.  {The  People  v. 
Kerr,  27  N.  Y.,  196,  211 ;  Heywood  v.  The  Mayor,  3  Seld., 
314.)  The  right  of  plaintiff  to  the  rent  went  with  the  title. 
(Washburn  on  Real  Prop.,  337;  1  Greenleaf  Crim.  Dig., 
822 ;  Birch  v.  Wright,  13  E.,  378 ;  Demaa^est  v.  WiOard,  8 
Cow.,  206 ;  Brvdm  v.  Thayer,  3  Met.,  76 ;  Peck  v.  Nixrth- 
rup,  17  Conn.,  217 ;  Van  Wicklen  v.  Paidson,  14  Barb., 
654 ;  Nellea  v.  Lathrop,  22  Wend.,  123.)  Tenant  may  show 
the  landlord's  title  has  been  extinguished.  {Deyfard  v.  Walr 
bridge,  5  N.  Y.,  378 ;  Jackson  v.  Rowland,  6  Wend.,  670.) 
The  statute  terminates  the  lease,  and  an  apportionment  of 
rent  is  allowed  as  a  damage  to  the  landlord.  {CHUespie  v. 
Thomas,  15  Wend.,  464;  Astor  y.  Koyt,  6  Wend,,  603; 
Matter  of  Albany  street,  11  Wend.,  609 ;  Matter  of  William 
street,  19  Wend. ;  Gillespie  v.  Mayor,  etc.,  qf  iT.  T.,  23 
Wend.,  643.)  It  is  not  necessary  that  the  property  taken 
should  be  paid  for  before  appropriation.  {Bloodgood  v.  M. 
mid  H.  R.  R.  Co.,  18  Wend.,  9;  Toionsend  v.  M.  G.  amd  B. 
Co.,  Ct.  of  Appeals,  N.  Y.  Transcript,  9  Jan.,  10,  1869 ; 
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jRogers  v.  Bradahaw^  21  John.,  744 ;  Calking  v.  Baldwiuy 
4  Wend,,  667 ;  Case  v.  Thompaony  6  Wend.,  684 ;  Reaf(yrd 
▼.  KnigU,  11  N.  Y.,  308.) 

G.  D.  F.  Lord^  for  respondent.  The  title  of  the  premises 
remains  in  plaintiff,  nntil  possession  is  required  for  public 
use.  (Constitution,  art.  l,  §  6 ;  Matter  of  Albany  street,  11 
Wend.,  149, 1834 ;  Embwry  v.  Conru/r,  3  Comst.,  511, 1850 ; 
Matter  of  John  and  Cherry  streets,  19  W.,  659 ;  Bloodgaod 
V.  M.  JR.  JR.  Co.^  18  Wend.,  59 ;  Fletcher  on  Trustees,  49, 50 ; 
Lewin  on  Trustees,  234 ;  Embwry  v.  ConoveTy  8  Com.,  511 ; 
Matter  of  Albany  street,  11  Wend.,  149.) 

By  the  Court — Pbckham,  J.  By  the  terms  of  the  lease 
between  these  parties,  it  terminated  and  became  void,  upon 
confirmation  of  the  report  of  the  commissioners  of  assessment, 
In  opening  the  new  street.  But  the  defendants  continued  to 
occupy  the  premises  up  to  and  after  the  first  of  said  May, 
under  an  arrangement,  that  they  would  pay  the  rent  if  they 
were  liable. 

The  statute  of  1813,  under  which  this  street  was  widened, 
provides,  that  upon  the  confirmation  of  the  report  of  the 
commissioners  of  estimate  and  assessment  by  the  court,  the 
mayor,  aldermen,  etc.,  of  New  York  shall  be  seized  in  fee  of 
the  lands,  etc.,  in  the  report  mentioned,  required  for  widening 
the  street.    (Davies'  Laws  of  New  York,  534.) 

The  act  also  makes  all  provisions  of  a  lease  thereafter  void 
(§  181,  p.  537),  and  requires  the  city  to  pay  the  assessment . 
within  four  months  thereafter.    (Id.,  538,  §  183.) 

The  act  of  1818  authorizes  the  city  to  suspend  the  opening, 
etc.,  of  any  street  for  such  time  as  it  thinks  proper,  not  exceed- 
ing fifl;een  months  in  the  whole,  after  the  confirmation  of  the 
commissioners'  report,  and  that  the  city  shall  not  be  required 
to  pay  any  assessment  for  such  opening,  etc.,  '^  until  the  expi- 
ration of  four  months  after  the  expiration  of  the  time  or  times, 
which  may  be  appointed  by  it  for  carrying  said  improvements 
into  effect.''    (Laws  of  1818,  p.  196.) 
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Under  the  act  of  1818,  tmaffected  by  that  of  1818,  clearly 
this  action  would  not  lie.  By  that  act  not  only  the  lease  is 
avoided,  but  the  absolute  fee  is  vested  in  the  city,  upon  con- 
firmation of  the  report  of  the  commiBsioners  by  the  court. 
True,  the  party  entitled  does  not  receive  his  award  until  four 
months  thereafter,  and  perhaps,  the  law  presumes,  that  the 
commissioners  took  that  into  consideration,  and  allowed  him 
interest  for  those  four  months  in  the  amount  awarded,  although 
the  statute  in  terms  authorizes  no  such  allowance.  It  requires 
the  commissioners  ^^  to  make  a  just  and  equitable  estimate  and 
assessment  of  the  loss  and  damage,''  etc.,  by  reason  of  the 
taking  of  the  property.    (Id.,  629,  §  178.) 

To  hold  this  act  constitutional,  either  .the  commissioners 
must  allow  interest,  or  the  absolute  title  must  vest  in  the  cor- 
poration when  the  money  is  due. 

But  the  act  of  1818  allows  the  whole  matter  to  be  suspended 
by  the  corporation,  for  not  exceeding  fifteen  months  after  the 
confirmation  of  the  report  of  the  commissioners,  and  the  cor- 
poration has  four  months  thereafter  in  which  to  pay  awards 
of  damages. 

Ko  compensation  is  provided  by  the  act,  for  the  owner  whose 
land  is  taken,  for  this  delay  of  payment  for  nineteen  months* 

These  acts  were  both  passed,  when  the  Constitution  of  this 
State,  contained  no  provision  as  to  compensation  for  property 
taken  for  public  use. 

To  uphold  them,  they  must  substantially  comply  with  the 
present  Constitution,  and  must  make  ^^ just  compensation" 
tor  property  taken  for  public  use. 

liberally  construed,  with  a  view  to  attain  the  proposed  ends, 
viz.,  the  acquisition  of  the  property  when  required  for  public 
use,  and  the  payment  of  a  just  compensation,  I  think  both  acts 
may  be  upheld. 

If  the  corporation  does  suspend  the  taking  of  possession  of 
the  property  for  fifteen  months,  it  is  dear  that  the  public  does 
not  require  that  property  for  that  time,  and  the  fee  of  the 
corporation,  is  subject  to  the  right  of  the  owner  to  occupy  till 
that  time. 
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But  suppose  the  corporation  does  not  suspend,  by  any 
affirmative  act,  as  it  has  not  in  this  case,  the  result,  it  seems 
to  me,  is  the  same,  if  in  fact  it  does  not  take  possession. 

When  must  it  act  t  The  act  does  not  state.  There  is  noth- 
ing in  the  act  to  prevent  the  corporation  from  declaring,  in 
the  twelfth  month  after  the  report  is  confirmed,  that  all  pro- 
ceedings for  widening  this  street  are  suspended  for  three 
months.  It  cannot  suspend  more  than  fifteen  months  in  all ; 
but  it  may  suspend  for  the  residue,  at  any  time  prior  to  the 
expiration  of  the  whole  time. 

Then  why  should  not  the  plaintiff  recover  for  use  and  occu- 
pation by  the  defendant  during  those  fifteen  months  t 

It  is  said  the  rent  passes  with  the  reversion ;  that  when 
the  title  passes,  the  rent  thereafter  passes  as  an  incident. 
'^  As  a  general  proposition,  having  few  exceptions,  the  trans- 
fer of  a  reversion  carries  with  it  the  rent  due  and  accruing 
thereafter."  (Wafih.  on  Beal  Prop.,  451,  and  cases  there 
cited.)  There  are  exceptions.  (8  Cow.  R,  206 ;  29  N.  Y., 
147.) 

Of  course,  where  one  takes  an  absolute  fee,  he  takes  every- 
thing necessary  to  make  it  so.  K  an  outstanding  tenancy 
were  necessary,  he  must  take  that. 

But  by  the  construction  given  to  these  statutes,  the  owner 
of  the  land  taken  has  some  estate  in  it,  until  the  expiration 
of  the  fifteen  months,  unless  the  corporation  sooner  takes 
actual  possession,  or  suspend  the  proceedings  for  a  shorter 
period,  as  before  stated ;  and  I  see  no  legal  objection  to  his 
recovering  for  use  or  occupation,  for  such  time  as  he  has  the 
rightful  possession  and  allows  another  its  use. 

Under  these  acts,  the  corporation  would  be  bound  to 
demand  possession  of  the  premises,  before  it  could  proceed 
summarily  to  dispossess  an  owner,  if  it  took  possession  prior 
to  the  expiration  of  the  fifteen  months  after  confirmation  of 
the  report. 

As,  unless  the  corporation  suspends  the  proceedings  prior 
to  the  expiration  of  that  time,  and  for  a  less  time  than  fifteen 
months,  the  owner  cannot  know  when,  before  the  expiration 
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of  the  fifti^QU  months'  tim§,  the  corporation  is;Ul  want  the 
possession. 

When  the  corporation  takes  possession,  or  when  the  ooipor 
ration  suspends,  or  the  wholp  fifteen  mopths,  expires,  tlien 
the  title  of  the  city  becomes  absolute,  and  the  rent  mnst  cease. 

The  construction  thus  given  sustains  the  constitutionality 
of  thpse  statutes,  and  I  think  is  in  harmony  with  the  interests 
of  the  city  and  of  property  owners. 

This  mode  of  reaching  the  result,  is  founded  uppQ  the  idea, 
that  there  is  some  interest  left  in  the  owner,  until  he  is  eitlier 
paid  for  the  property,  or  possession  thereof  is  taken  by  the 
city.  That  the  two  acts  of  1813  and  1818  should  be  oon- 
strued  together,  and  that  thus  the  ii^tention  of  the  legisla- 
ture is  plain,  that  the  property  is  not  taken  until  it  is  either 
actually  taken  possession  of  within  the  fifteen  months,  or 
tmtil  the  expiration  of  that  fifteen  months,  within  which  the 
corporation  has  power  to  suspend  proceedingB ;  thus  le^vipg 
the  owner  in  poeeesBion  for  that  time,  unle«:by  epine  action 
he  is  sooner  ejected. 

Ko  compensation  can  be  pres^n^^d  to  have  be^  aUowed 
to  the  owner  for  the  fifteen  months'  sospension,  because  it 
may  be  that  there  wiU  be  no  suspension  at  all,  tl^at.  posses 
sion  will  at  once  be  taken ;  o^^  if  not  in^mediately^  Ijien  very 
soon ;  but  when  particularly,  is  wholly  unsown* 

No  compensation,  then,  is  made  to  th^  owner,  for  postr 
poning  the  payment  of  compensation  for  his  lot  for  fifteen 
months,  unless  he  takes,  the  use  of  the  lot  or.  its,  rent  for  that 
time. 

If  this  be  regarded  as  not  a  '^  just  compensation,"  then  the 
act  of  1818  must  be  held  unconstitutionaL 

The  provision,  it  may  be  observed,  of  awarding  compenssr 
tion  to  the  owner  for  taking  his  property,  is  for  the  owner's 
benefit.  If  it  be  not  "just,"  within  the  meaning  of  the  Con- 
stitution, thmi  that  mode  of  taking  the  property  may  be  held 
to  be  unconstitutional.  But  as  the  provision  is  made  for  the 
benefit  of  the  owner,  he  has  a  right  to  be  satisfied  with  it^  and 
to  waive  any  constitutional  objection  thereto. 
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In  this  caeoy  it  seems,  he  has  so  acted*  He  has  kept  the 
piemis^  and  demands  the  rent,  according  to  the  force  oi  the 
act  of  1818.  No  one  else  demands  it ;  the  corporation  does 
not  claim  it ;  the  defendant  has  no  right  to  it 

By  claiming  and  accepting  this  rent,  the  plaintiff  declares 
his  acceptance,  as  a  compensation  for  postponing  the  payment 
of  the  money  awarded  to  him  for  taking  his  property. 

If  he  be  satisfied  with  the  compensation,  I  do  not  know 
who  can  complain.  (Embury  v.  Gonherj  8  Oomst.,  511; 
Baker  v.  Bramany  6  Hill,  47 ;  Z^  v.  TiUoUony  24  Wend., 
83T.) 

The  judgment  shonld  be  affirmed. 

Ch.  J.  Alleh  and  Folgeb,  JJ.,  concur.  Gboybb  and 
!Bapallo  not  voting. 

Judgment  affirmed. 


BAseAiiKB  MoNxEL,  Bespondent,  v.  This  Tbiith  Nationai. 
Bakk  of  thb  Ottt  of  New  Yobk,  impleaded  with  others, 
Appellants. 

Where  the  owner  of  property  confers  upon  another,  an  apparent  title  to,  or 
power  of  cQspOBition  over  it,  he  is  estopped  ftom  asserting  his  tiUe  as 
against  an  innocent  third  party,  who  has  dealt  with  the  apparent  owner 
In  reference  thereto,  without  Imowledge  of  the  (daims  of  the  tme  owner. 

The  rights  of  sach  third  party,  do  not  depend  upon  the  actual  title  or 
authority  of  the  one  with  whom  he  dealt,  but  upon  the  act  of  the  owner, 
which  precludes  htm  from  disputing  the  titie  or  authority,  he  has  appar- 
entiy  conferred. 

Plaintiff  was  the  owner  of  184  shares  of  the  stock  of  the  First  National 
Bank  of  8t  Johnsville,  the  oertificate  of  which  he  ddiyered  to  and  left 
with  G.  B.  &  D.,  his  stock  brokers,  to  secure  any  balance  of  account 
Upon  the  certificate  was  indorsed  a  blank  assignment,  and  power  of 
attorney  to  transfer,  signed  by  the  plaintiff^  purporting  on  its  fhce  to 
have  been  executed  "for  yalue  il^cc^ed''  Plaintiff's  indebtedness  on 
the  account  was  $8,000,  and  interest  G.  B.  &.  D.,  without  authority, 
and  without  pli^tiff 's  knowledge,  pledged  the  scrip  with  other  securi- 
ties, to  secure  an  advance  of  |46,185.  Defendant  at  the  request  of  G. 
B.  &  D.,  paid  the  advance  and  received  the  securities.    The  other 
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Becurities  were  sold,  leaying  $154319.81  of  the  adyanoe  unpaid— B^ 
that  defendant  was  entitled  to  hold  the  stock,  for  the  ftdl  amoont  ranain- 
ing  unpaid. 

(Argued  April  dlst,  1871 ;  decided  November  10th,  1871.) 

Appeal  from  a  judgment  of  the  General  Tenn  in  the 
fourth  district,  affirming  a  judgment  entered  in  Montgomery 
county,  in  lavor  of  the  plaintiff  on  the  report  of  a  referee. 

The  action  was  brought,  to  compel  the  surrender  to  the 
plaintiff  of  134  shares  of  the  capital  stock  of  the  First 
National  Bank  of  St.  Jobnsville,  which  had  been  acquired 
by  the  appellant  in  the  following  manner : 

In  November,  1866,  the  plaintiff  then  being  the  owner  of 
the  shares  in  question,  had  an  account  with  Goodyear  Broth- 
ers &  Durant,  of  the  city  of  New  York,  stock  brokers,  rela- 
ting to  other  stocks,  which  they  had  purchased  and  were 
carrying  for  him.  For  the  purpose  of  securing  any  balance 
which  might  become  due  them  on  that  account,  the  plaintiff 
delivered  to  and  left  with  them,  the  certificate  of  the  134 
shares  in  dispute,  with  a  blank  assignment,  and  power  of 
attorney  to  transfer  indorsed  thereon,  signed  by  the  plaintiff, 
in  the  following  words : 

For  value  received,  the  undersigned  hereby  assigns  and 
transfers  unto  *  *  *  *  shares  of  the  capital  stock  of 
the  First  National  Bank  of  St.  Johnsville,  and  do  hereby 
constitute  and  appoint  *  *  *  true  and  lawful  atttomey, 
irrevocable  for  *  *  *  and  in  *  *  *  name  and 
behalf,  to  make  and  execute  all  necessary  acts  of  assignment 
and  transfer  required  by  the  regulations  and  by-laws  of  said 
bank. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal, 

this day  of . 

(Signed.)  B.  MoNEIL. 


Sealed  and  sworn  in  presence  of . 

On  the  18th  of  June,  1868,  at  the  city  of  New  York,  the 
appellant  at  the  request  of  Goodyear  Brothers  &  Durant, 
paid  the  sum  of  $46,136  to  Fred.  Butterfield,  Jacobs  &  Co., 
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reoeivlDg  from  them  certain  securities,  including  the  certifi- 
eate  and  power  for  the  134  shares  in  question,  which  had 
been  previously  pledged  by  Goodyear  Brothers  &  Duiant  to 
Fred.  Butterfield,  Jacobs  &  Go. 

Gbodyear  Brothers  &  Oo.  were  at  that  time  insolvent,  and 
indebted  to  the  appeUant.  In  pledging  the  plaintiff's  shares, 
th^  had  acted  without  actual  authority  from  him,  and  without 
his  knowledge.  He  was  indebted  to  them,  on  the  accoimt 
for  which  the  shares  were  pledged  to  them,  in  the  sum  of  $3,000, 
with  interest  from  December  1, 1866 ;  but  the  account  had  not 
been  rendered,  or  any  demand  made. 

The  appellant,  at  the  tirj    of  receiving  the  shares,  had  no 

<^rest  therein. 


knowledge  of  the  plaintiff/ 
The  cashier  of  the  appej 
ing  the  certificate,  assigni 
in  the  assignment  and  po^ 
National  Bank,  New  Yo] 
dated  the  same  the  191 
scrip  to  the  First  Natij 
purpose  of  having  the 
iQgly ;  but  such  transfe 
tion  in  this  action.        f 


Tthin  a  few  days  after  reoeiv- 

oower,  filled  in  the  blank 

H.  Stout,  cashier.  Tenth 

^  and  thirty-four,"  and 

^868,  and  sent  the 

>hiisville,  for  the 

'^e  books  aecord- 

'er  of  injuno- 


ler  of  the 
odyear 


The  plaintiff  demanu^^  . 
scrip,  on  payment  of  the  balance  due  oy  ux^ 
Brothers  &  Durant ;  which  demand  was  refused. 

The  value  of  the  shares  was  $17,420.  The  balance  of  the 
advance  made  by  the  appellant  thereon  ($45,135,  less  the  pro- 
ceeds of  the  other  securities  received  therewith,  $29,915.19), 
was  $15,219.81,  besides  interest. 

When  the  certificate  and  power  came  to  the  possession  of 
the  appellant,  they  bore  the  proper  revenue  stamp,  duly  can- 
celed with  the  stamp  of  Goodyear  Brothers  &  Durant,  and 
the  name  of  Oh.  Goodyear  as  subscribing  witness  to  the  power. 
The  referee  found,  that  when  the  plaintiff  delivered  them, 
they  were  not  stamped  or  witnessed,  and  that  the  plaintiff  had 
never  authorized  those  acts. 

The  referee  found  in  favor  of  the  plaintiff,  and  in  con- 
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formity  with  his  report,  a  judgment  was  Altered,  requiring  a 
Burrender  of  the  scrip  to  the  plaintiff,  on  payment  by  him  of 
the  $8,000  and  interest  due  by  him  to  Goodyear  Brothers  & 
Durant.  ^ 

This  judgment  was  affirmed  at  General  Term,  and  an  appeal 
taken  to  the  late  Oourt  of  Appeals,  where,  after  argument, 
that  court  was  divided  and  a  re-argument  ordered.  The  case 
now  comes  up  on  the  re*argument 

E,  L.  Fanoher^  for  appellant.  Plaintiff  constituted  Good- 
year Bro.'s  &  Durant  his  agents,  with  power  to  sell ;  and  if 
the  agents  deviated  from  instructions,  stUl  plaintiff  is  bound. 
(Story  on  Agency,  §  127,  131 ;  Com.  Bank  <^  Buffalo  v. 
Kortrigkt^  22  Wend.,  861 ;  SwtgefU  v.  FramMm  Ins.  Oo.j  8 
Pick.,  90.)  Defendant  as  bona  Jide  holder  had  the  right  to 
fill  up  the  blanks,  and  to  require  a  transfer  of  the  shares  on 
the  books  of  the  bank.  {Com.  Bank  of  Buffalo  v.  Kortright^ 
22  Wend.,  348  ;  8.  0.,  20  Wend.,  92 ;  Faiman  v.  Ltjbach^  1 
Duer,  634 ;  Ba/nk  of  Utioa  v.  Smdlley^  2  Cow.,  770 ;  LibOe 
V.  Barker^  1  Hoff.  Ch.  Eep.,  487 ;  Boyson  v.  Coles^  6  Maule 
&  Selw.,  14 ;  Crocker  v.  Crocker^  31  N.  Y.,  Rep.,  507 ;  Bank 
of  Buffalo  V.  Eortright,  22  Wend.,  361  \  N.  T.  and  N.  H. 
B.  R.  Co.  V.  Sohm/Uty  84  N.  Y.,  80.) 

8.  Haaidy  for  respondent.  Defendant  is  not  a  bona  fide 
holder  without  notice.  (15  N.  Y.,  360 ;  27  How.,  1 ;  49  Bar., 
364 ;  20  Wend.,  277.)  The  court  wiU  not  disturb  the  refe- 
ree's finding.  (5  Duer  R,  216 ;  8  Comstock,  168 ;  7  Bos- 
worth,  894 ;  35  How.  P.  R.,  286 ;  3  E.  D.  Smith's  Reports,  98 ; 
36  N.  Y.,  342.)  The  certificate  is  not  negotiable,  and  a  bona 
fide  assignee  takes  subject  to  eqiiities.  (18  ^.  Y.,  600 ;  6 
Duer,  674 ;  28  N.  Y.,  604 ;  34  N.  Y.,  80 ;  22  K  Y.,  535.) 
G.  B  and  D.  could  not  sell  without  first  demanding  payment 
and  giving  plaintiff  notice  of  time  and  place  of  sale.  (4  Denio, 
227;  7  Hill,  501 ;  2  Comstock,  443 ;  25  Howard,  261 ;  16 
N.  Y.,  392 ;  25  How.,  284 ;  40  Barb.,  648 ;  Markham  v. 
Jaudoriy  2  Hand,  235.)    The  legal  title  remained  in  plaintiff 
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until  actual  transfer  on  the  books  of  the  bank.  (13  N.  Y., 
626 ;  2  Wheaton,  898 ;  34  N.  T.,  80.)  Until  then  the  prior 
equities  will  prevail.    (3  Paige,  861 ;  6  Duer,  574.) 

Safallo,  J.  The  pledge  of  the  plaintiff's  shares  by  his 
brokers,  for  a  larger  sum  than  the  amount  of  their  lien  thereon, 
was  a  dear  violation  of  their  duty,  and  excess  of  their  actual 
power.  And  if  the  effect  of  the  transaction  was  merely  to 
transfer  to  the  appellant,  through  Fred.  Butterfield,  Jacobs 
&  Oo.,  the  title  or  interest  of  Goodyear  Brother  and  Durant 
in  the  shares,  the  judgment  appealed  from  was  right. 

Lit  must  be  conceded,  that  as  a  general  rule,  applicable  to 
property  other  than  negotiable  securities^  the  vendor  or 
pledgor  can  convey  no  greater  right  or  title  than  he  has.  But 
this  is  a  truism,  predicable  of  a  simple  transfer  from  one 
party  to  another  where  no  other  element  intenrenes.  It  does 
not  interfere  with  the  well^stablished  principle,  that  where 
the  true  owner  holds  out  another,  or  allows  him  to  appear,  as 
the  owner  of,  or  as  having  full  power  of  disposition  over  the 
property,  and  innocent  third  parties  are  thus  led  into  dealing 
with  such  apparent  owner,  they  will  be  protected.  Their 
rights  in  such  cases  do  not  depend  upon  the  actual  title  or 
authority  of  the  party  with  whom  they  deal  directly,  but  are 
derived  from  the  act  of  the  real  owner,  which  precludes  him 
from  disputing,  as  against  them,  the  existence  of  the  title  or 
power  which,  through  negligence  or  mistaken  confidence  he 
caused  or  allowed  to  appear  to  be  vested  in  the  party  making 
the  conveyance^  {Pickering  v.  JStsaky  15  East,  88 ;  Gregg 
V.  WeUe,  10  Adol.  &  El.,  90 ;  Sal^us  v.  MereU,  20  Wend., 
268,  284 ;  Mmoreyv.  WaUh,  8  Cow.,  288 ;  Haoty.  French,  13 
Wend.,  570.) 

The  true  point  of  inquiry  in  this  case  is,twhether  tlie  plain- 
tiff did  confer  upon  his  brokers  such  an  apparent  title  to,  or 
power  of  disposition  over  the  shares  in  question,  as  will  thus 
estop  him  from  asserting  his  own  title,  as  against  parties  who 
took  bona  fide  through  the  brokers.^ 

Simply  intrusting  the  possession  of  a  chattel  to  another  as 
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depositary,  pledgee  or  other  bailee,  or  even  nnder  a  conditional 
executory  contract  of  sale,  is  clearly  insufficient  to  preclude 
the  real  owner  from  reclaiming  his  property,  in  case  of  an 
unauthorized  disposition  of  it  by  the  person  so  intrusted. 
{Ballard  v.  Bwgedt^  40  N.  Y.  R.,  814.)  "  The  mere  posses- 
sion  of  chattels,  by  whatever  means  acquired,  if  there  he  no 
other  evidence  of  property  or  authority  to  edl  from  the  true 
ovmer^  will  not  enable  the  possessor  to  give  a  good  title." 
Pep  Dmio,  J.  in  Qmll  v.  BiU  (4  Den.,  828). 

^ut  if  the  owner  intrusts  to  another,  not  merely  the  posses- 
sion of  the  property,  but  also  written  evidence,  over  his  own 
signature,  of  tide  thereto,  and  of  an  unconditional  power  of 
disposition  over  it,  the  case  is  vastly  different.  There  can  be 
no  occasion  for  the  delivery  of  such  documents,  unless  it  is 
intended  that  they  shall  be  used,  either  at  the  pleasure  of  the 
depositary,  or  under  contingencies  to  arise.  If  the  conditions 
upon  which  this  apparent  right  of  control  is  to  be  exercised, 
are  not  expressed  on  the  &ce  of  the  instrument,  but  remain, 
in  confidence  between  the  owner  and  the  depositary,  the  case 
cannot  be  distinguished  in  principle,  from  that  of  an  agent 
who  receives  secret  instructions  qualifying  or  restricting  an 
apparently  absolute  power. 

Sin  the  present  case,  the  plaintiff  delivered  to  and  left  with 
his  brokers,  the  certificate  of  the  shares,  having  indorsed 
thereon  the  form  of  an  assignment,  expressed  to  be  made 
^^  for  value  received,"  and  an  irrevocable  power  to  make  all 
necessary  transfers.  The  name  of  the  transferee  and  attor- 
ney, and  the  date,  were  left  blank.  This  document  wsxf 
signed  by  the  plainti£^  and  its  effect  must  be  now  considered. 

It  is  said  in  some  English  cases,  that  blank  assignments  of 
shares  in  corporations  are  irregular  and  invalid;  but  that 
opinion  is  expressed  in  cases  where  the  shares  could  only  be 
transferred  by  deed  under  seal,  duly  attested,  and  is  placed 
upon  the  ground  that  a  deed  cannot  be  executed  in  blank. 

Without  referring  to  the  Ammcan  doctrine  on  that  sub- 
ject, it  is  sufficient  to  say  that  no  such  formality  was  requi- 
site in  this  case.    It  was  only  necessary  to  a  valid  transfer  as 


^ 

'4 


1871.]         McNeil  v.  The  Tbbtr  Nauokal  Bank:  831 

Ofrfnion  of  the  Court,  per  Bapallo,  X 

between  the  partiee,  that  the  aaBignment  and  power  shoald 
be  in  writing.  C  The  common  practice  of  paseing  the  title  to 
stock  by  delivery  of  the  certificate  with  blank  assignment 
and  power,  has  been  repeatedly  shown  and  sanctioned  in  cases 
which  have  come  before  onr  courts.^  Snch  was  established  to 
be  the  common  practice  in  the  city  of  New  York,  in  the  case 
of  The  New  York  and  JVew  Ha/oen  Bailroad  Compcmy  v. 
Schvyler  (84  N.  Y.,  41),  and  the  rights  of  parties  claiming 
nnder  such  instruments  were  fnlly  recognized  in  that  case. 
And  in  the  case  of  Kortright  v.  The  Commercial  Bank  of 
Bufalo  (80  Wend.,  91,  and  22  Wend.,  348),  the  same  asage 
was  established  as  existing  in  New  York  and  other  States, 
and  it  was  expressly  held  that  even  in  the  absence  of  snch 
nsage,  a  blank  transfer  on  the  back  of  the  certificate,  to  which 
the  holder  has  affixed  his  name,  is  a  good  assignment ;  and 
that  a  party  to  whom  it  is  delivered  is  authorized  to  fill  it 
np,  by  writing  a  transfer  and  power  of  attorney  over  the 
si^mtnre. 
I  iThas  also  been  settled,  by  repeated  adjudications,  that,  as 
V  between  the  parties,  the  delivery  of  the  certificate,  with 
assignment  and  power  indorsed,  passes  the  entire  title,  legal 
and  equitable,  in  the  shares,  notwithstanding  that,  by  the 
terms  of  the  charter  or  by-laws  of  the  corporation,  the  stock 
is  declared  to  be  transferable  only  on  its  books ;  that  such 
provisions  are  intended  solely  for  the  protection  of  the  corpo- 
ration, and  can  be  waived  or  asserted  at  its  pleasure,  and  that 
no  effect  is  given  to  them  except  for  the  protection  of  the 
corporation ;  that  they  do  not  incapacitate  the  shareholder 
from  parting  with  his  interest,  and  that  his  assignment,  not 
on  th^  books, 'passes  the  entire  legal  title  to  the  stock,  subject 
only  to  such  liens  or  claims  as  the  corporation  may  have  upon 
it,  and  excepting  the  right  of  voting  at  elections,  etcj  (Angell 
and  Ames  on  Oorporations,  8th  ed.,  §  364 ;  Bank  of  UHca  v. 
SnuMey^  2  Cow.,  770 ;  OHUbert  v.  Manchester  Co.j  11  Wend., 
627;  Koriright  v.  Com.  Bank  of  Buffalo^  22  Wend.,  362- 
N.  T.  and  N.  H.  R.  JR.  Co.  v.  Schwyler,  34  N.  Y.,  80.) 
In  the  case  of  Kortright  v.  Com.  Bank,  Chancellor  Wal- 
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wosTH,  in  a  diesenting  opinion,  Btrenuoufily  maintained,  in 
conformity  with  his  previons  decision  in  St&bbms  v.  Phamm 
Ins.  Co.  (3  Paige,  356),  that  by  a  transfer  not  on  the  books, 
the  transferee  acquired  only  an  equitable  right  to  or  lien  on 
the  shares ;  and  that,  having  but  an  equitable  right  or  lien, 
he  took  subject  to  all  prior  equities  which  existed  in  fisivor  of 
any  other  person  from  whom  such  assignment  was  obtained. 
(22  Wend.,  362,  863,  368.)  But  his  view  was  overruled  by 
the  majority  of  the  court.  The  action  was  at  law  in  assump- 
sit, brought  by  the  holder  of  the  certificate  and  power,  for  a 
refusal  to  permit  him  to  make  a  transfer  on  the  books,  and 
the  question  of  his  legal  title  was  necessarily  involved  in  the 
case.  The  judgment  therein  must  therefore  be  regarded  as  a 
direct  adjudication  that,  as  between  the  parties,  the  legal  title 
to  the  shares  will  pass  by  delivery  of  the  certificate  and 
power.    (See  20  Wend.,  862.) 

This  was  reasserted  in  this  court  in  the  New  Hwoen  JSaU- 
road  Case  (34  N.  Y.,  80),  notwithstanding  what  was  said  in 
the  Mecha/nM  JBa/nk  Caee  (18  id.,  625). 

By  omittiog  to  roister  his  transfer,  the  holder  of  the  cer- 
tificate and  power  fails  to  obtain  the  right  to  vote,  and  may 
lose  his  stock  by  a fraudnlenl;  transfer  on  the. books  of  the 
company,  by  the  registered  holder,  to  a  hona  fide  purchaser 
(34  N.  Y.,  80) ;  but  in  this  respect  he  is  in  a  condition  analo- 
gous to  that  of  the  holder  of  an  unrecorded  deed  of  land,  and 
possesses  a  no  less  perfect  title  as  against  the  assignor  and 
others.  And  he  would  have  an  action  against  the  corporation, 
for  allowing  such  a  transfer  in  violation  of  his  rights.  (Id.) 
He  also  takes  the  risk  of  the  collection  of  dividends  by  his 
assignor,  or  of  any  lien  the  c(H*poration  may  have  on  the 
shares.  But  in  other  respects  his  title  is  complete, 
^the  holder  of  such  a  certificate  and  power,  possesses  all  the 
external  indicia  of  title  to  the  stock,  and  an  apparently  unlimi- 
ted power  of  disposition  over  it  He  does  not  appear  to  have, 
as  is  said  in  some  of  the  authorities  cited,  concerning  the 
assignee  of  a  chose  in  action,  a  mere  equitable  interest,  which 
is  said  to  be  notice  to  all  persons  dealing  with  him  that  they 
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take  aal]9eot  to  all  equitieB^  latent  or  otherwise,  of  third  par- 
tiea ;  but^  apparentlj,  the  legal  title,  and  the  means  of  tranfr- 
ferring  such  title  in  the  most  effeetnal  manner.^? 

$ach,  then,  being  the  natnze  and  effect  of  the.  documents 
with  whieh  the  plaintiff  intmsted  hia  brokers,  what  position 
does  he  ooenpy  toward  persons  who,  in  reliance  upon  those 
documents^  ha^e  in  good  £uth  advanced  money  to  the  brokers 
or  their  assigns  on  a  pledge  of  the  shares  ?  When  he  asserts 
his  title,  and  olaims,  as  against  them,  that  he  conld  not  be 
deprived  of  his  property  without  hia  consent,  cannot  he  be 
truly  answered  that,  by  leaving  the  certificate  iiTthe  hands  of 
his  brokers,  accompanied  by  an  instrument  bearing,  his  own 
signature,  which  purported  to  be  executed  for  a  consideration, 
and  to  convey  the  title  away  from  him,  Biod  to  empower  the 
bearer  of  it  irrevocably  to  dispose  of  the  stock,  he  in  fact  '^  sub- 
stituted his  trust  in  the  honesty  of  his  brokers,  for  the  control 
which  the  law  gave  him  over  his  own  property,"  and  that  the 
consequences  of  a  betrayal  of  that  trust,  should,  fall  upon  him 
who  reposed  it,  rather  than  upon  innocent  strangers  from  whom 
the  brokers  were  thereby  enabled  to  obtain  their  money  t 

These  principles,  in  substance,  were  applied  in  the  case  of 
Kortrigkt  v.  The  Comrnercial  Bank.  But  it  ia  sought  to  dis- 
tinguidi  that  case  frt>m  this;  and  it  is  aigned,  that  there  the 
certificate  was  intrusted  to  an  agent,  with  authority  ftom  his 
principal  to  borrow  money  up<m  it  for  tjiiQ  benefit  of  his  prin- 
cipal, and  that  he  simply  exqeeded  his  authority  by  borrowing 
more  than  he  waa  anthorised  to  borrow,  an^  absconding  with 
theexcesSi 

Xhe  &eta  weiie>  that  the  certificate  indorsed  by  Barker,  the 
owner  of  the  shares,  waa  sent  by  him,  together,  with  his  note 
for  $10,000,  to  Bartow,  the  cashier  of  a  bank  in  Albany,  to 
obtain  a  loan  of  $10,000.  Bartow,  through  an  agent  in. New 
Yor^  negotiated  a  loan  there,  upon  th^  certificate,  for;  $26,000, 
and  absconded.   Barker  admitted havingreceived  the  $10,000. 

Whether  the  $10,000  were  to  be,  or  were,  borrowed  by 
Bartow  for  Barker^  or  advanced  by  Bartow  or  his  bank,  does 
not  clearly  appear;  and  the  opinions  delivered  in  the  case 
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differ  upon  the  point  whether  Bartow  received  the  certificate 
as  agent  or  pledgee.  But,  assuming  that  he  received  it  as 
agent,  the  ground  which  lies  at  the  foundation  of  the  decision 
is,  that  the  possession  of  the  certificate  and  blank  power,  gave 
him  an  apparent  right  of  control  over  the  stock;  that,  if  the 
holder  of  die  certificate  and  power  was  exhibited  to  the  money 
dealing  public  as  having  the  competent  right  of  pledge,  dis- 
posal and  transfer  vested  in  him,  by  means  of  all  the  usual 
L  weU  known  evidences  of  suk  right,  the  private  under- 
standing  of  Barker  and  Bartow  could  not  affect  the  rights  of 
those  who,  if  misled,  were  misled  by  Barker's  own  acts. 

It  is  true  that  Senator  Ybsplanok,  in  his  prevailing  opin- 
ion, cites  authorities  on  the  subject  of  a  deviation  by  an  agent 
from  secret  instructions,  and  treats  the  case  as  belonging  to 
that  class ;  but  he  also  rests  upon  the  more  general  principles 
above  stated,  and  cites  the  well  known  case  of  Piokermg  v. 
JStcsJk  (15  East,  38),  where  the  owner  had  allowed  a  broker  to 
be  invested  with  the  indicia  of  a  legal  title  to  goods,  by  a 
transfer  of  them  into  his  own  name  on  the  wharfinger's 
books. 

The  principles  of  agency  are,  however,  applicable  to  this 
case.  In  disposing  of  a  pledge,  the  pledgee  acts  under  a 
power  from  the  pledgor,  ^he  distinction  between  a  lien 
and  a  pledge  is  said  to  be,  that  a  mere  lien  cannot  be  enforced 
by  sale  by  the  act  of  the  pal*ty,  but  that  a  pledge  is  a  lien 
with  a  power  of  sale  superadded!^  (Story  on  Bdlments,  7th 
ed.,  §  311,  note  2 ;  Wasson  v.  SmWiy  2  B.  <fe  Aid.,  439.)  The 
pledgee  in  selling,  is  bound  to  protect  the  interests  of  the 
pledgor,  and,  as  to  the  surplus,  represents  the  pledgor  exclu- 
sively. Kow,  for  what  purpose  was  the  apparent  ownership 
and  power  of  disposition  of  this  stock  vested  in  the  brokers  t 
Surely  for  the  purpose  of  enabling  them,  effectually  and 
summarily,  to  execute  this  power  under  certain  conditions. 
If  the  power  was  absolute  on  its  fsjo^y  or  if  the  whole  legal 
title  was  by  the  instrument  apparently  vested  in  the  pledgee, 
and  the  condition  was  secret,  wherein  does  the  case  differ  in 
principle  from  one  of  ordinary  agency^ 
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I  am  at  a  Iobb  to  oonoeiye  on  what  principle  it  can  be 
claimed,  that  an  apparent  naked  authority  is  more  effectual 
to  bind  the  party  giving  it,  than  an  apparent  ownership  as 
well  as  authority. 

In  the  case  of  Jarvis  v.  Rogers  (18  Mass.,  105),  the  shares 
were  transferable  by  indorsement  of  the  certificates.  The 
shareholder  indorsed  his  certificates  and  pledged  them  for  a 
debt.  The  debtor's  friend,  by  his  authority,  and  with  his 
funds,  paid  the  debt  and  took  up  the  certificates,  and  the 
debtor  allowed  them  to  remain  thus  indorsed,  in  his  hands, 
but  not  for  any  specific  purpose.  This  friend  afterward 
pledged  them  for  his  own  debt,  to  a  party  who  advanced 
thereon  in  good  £uth.  It  was  decided  that  the  latter  could 
hold  them  against  the  true  owner. 

The  court,  after  distioguishing  the  case  from  one  of  mere 
bailment,  says  that  after  the  plaintiff  had  put  his  name  on 
the  back  of  the  certificates,  and  allowed  them  to  go  into  the 
market  with  that  transferable  quality  about  them,  it  did  not 
lie  in  the  mouth  of  him  who  offered  them  to  the  world  in 
that  shape,  to  deny  the  effect  of  his  own  words  and  actions. 

This  decision  was  adhered  to,  and  repeated  in  Jarvis  v. 
Rogers  (16  Mass.,  889),  and  recognizes  substantially  the  same 
doctrine  as  KortrigJU  v.  The  Ocmil  Bankj  omitting  the  ele- 
ment of  excess  by  an  agent,  of  authority  actually  given, 
which  is  supposed  to  have  governed  that  case. 

batman  v.  Zobaok  (1  Duer,  354),  is  a  case  precisely  in 
point*,  and  I  see  no  ground  upon  which  the  conclusions  of 
the  learned  court  in  that  case  can  be  successfully  assailed. 
The  case  of  MoOready  v.  Rumsey  (6  Duer,  574),  which  is 
cited  as  overruling  Foftman  v.  Lobaoh,  has  no  such  effect. 
The  question  in  6  Duer  was  between  the  assignee  of  the 
shares  and  Md  oorporaUony  and  it  was  held  that  the  lien  of 
the  corporation  on  the  stock  for  unpaid  subscription,  was  pro- 
tected where  the  transfer  was  not  made  on  the  books,  a 
position  fully  recognized  in  this  opioion,  and  in  the  cases  I 
have  cited.  Moreover  in  the  case  in  6  Duer,  the  general  act 
nnder  which  the  corporation  was  formed,  provided  that 
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transferees  of  shares  should  take  subject  to  the  liabilities  of 
prior  shareholders. 

In  the  cases  of  &  parte  Swan  (7  O.  B.  K  S.,  400) ;  Swan 
V.  The  NorOi  JBritieh  AiMtralasian  Co.  (7  HnrL  &  Nor., 
603),  and  Same  v.  Same  (2  Hurl.  &  Ooltman,  175),  some  of 
these  qnestious  received  a  most  elaborate  discussion,  and  there 
was  a  strong  array  of  jadicial  opinions  sustaining  the  validity 
of  transfers  of  stock,  unauthorized  in  point  of  &ct,  on  the 
ground  that  by  more  negligence,  and  unintentionally,  the  true 
owner  had  enabled  another  to  deliver  an  apparently  valid 
title  to  the  stock,  and  thus  deceive  third  parties. 

In  that  case,  the  plaintiff  had  intrusted  to  a  broker  ten 
deeds  of  transfer,  executed  in  blank,  for  the  purpose  of  trans- 
ferring certain  shares.  The  broker  used  only  eight  of  them 
for  the  purpose  intended,  and  feloniously  filled  up  and  used 
the  others  as  transfers  of  other  shares,  belonging  to  the  same 
party,  forged  the  name  of  a  subscribing  witness,  and  stole 
the  certificates  of  the  shares  from  the  plaintiff's  box,  of  which 
the  plaintiff  kept  the  key.  He  tiien  sold  the  shares  to  iana^ 
fide  purdiasers.    He  was  convicted  of  tiie  larceny. 

In  a  contest  by  the  owner,  to  get  back  the  shares,  the  Oom- 
mon  Bench  was,  after  two  arguments,  equally  divided  upon 
the  question,  whether  the  owner  was  not  estopped  from 
reclaiming  the  shares,  by  reason  of  his  n^ligence  in  intrust- 
ing the  blank  transfers  to  the  broker,  though  they  were 
intended  for  other  shares.  The  case  was  taken  to  the  Court 
>  of  Exchequer,  and  that  court  was  equally  divided  upon  the 
same  question.  It  was  then  taken  to  the  Exchequer  Cham- 
ber, where  it  was  finally  disposed  of,  principally  on  the 
ground,  that  to  estop  the  owner,  his  negligence  must  be  the 
proximate  cause  of  the  deceit.  That  here  it  was  too  remote, 
as  tiie  blank  deeds  of  transfer  were  intended  for  other  shares, 
and  the  broker  had  to  conmiit  forgcftj  to  make  them  availi^ 
ble,  and'  a  separate  felony  to  obtain  possession  of  liie  certifi- 
cates. 

In  the  case  at  bar  none  of  these  difSculties  exist.    The 
assignment  and  power  were  intended  for  these  identical 
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shares;  they,  as  well  as  the  certificate,  were  voluntarily 
intnisted  by  the  plaintiff  to  the  brokers,  and  the  latter  were  thus 
invested  with  the  apparent  ownership  and  right  of  disposal, 
not  merely  by  the  negligence  of  the  true  owner,  but  by  his 
voluntary  act,  and  for  the  very  purpose  of  attesting  to  the 
world  their  title  and  power,  in  case  the  contingency  should 
arise  in  which,  according  to  the  understanding  between  them 
and  the  plaintiff,  they  would  be  justified  in  resorting  to  the 
stock  for  their  own  indemnity. 

Two  cases  have  been  cited  on  the  part  of  the  respondent 
which  require  notice,  viz. :  Covell  v.  The  Trctde&men^s  Bank 
(1  Paige,  131),  and  £iMhy  AdmimstrcUoTy  v.  Lcxthfop  (22 
W.  T.,  635). 

In  (kmU  V.  The  TradesmevikS  JBankj  the  complainant, 
being  the  owner  of  a  sealed  note  for  $2,425,  payable  to  him- 
self, indorsed  it  and  pledged  it  to  If.  for  a  loan  of  $1,000. 
M.  indorsed  it  aiid  pledged  it  to  the  bank,  defendant,  as 
security  for  an  antecedent  debt  of  $1,000  and  a  fresh  advance 
of  $1,425.  The  complainant's  debt  to  M.  having  been  paid, 
he  filed  his  bill  against  the  bank  and  M.  to  obtain  a  surrender 
of  the  note. 

The  chancellor  disposed  of  the  case  on  the  ground  that  the 
sealed  note,  being  a  merie  chose  in  action,  was  not  assignable 
in  law.  That  the  assignee  of  a  chose  in  action,  which  must 
be  sued  in  the  name  of  the  assignor,  obtains  only  an  equitable 
interest,  the  legal  title  remaining  in  the  assignor ;  and  that 
the  interest  of  such  assignee,  being  only  equitable,  was  not 
protected  against  the  prior  equity  and  legal  right  of  the 
original  owner.  Thus  applying  to  the  assignee  of  a  chose  in 
action  the  doctrine  which  he  afterward,  in  the  case  of  Kort- 
right  V.  The  Cammeroial  BamJcy  unsuccessfully  sought  to 
apply  to  the  transferree,  by  assignment  and  power,  of  shares  of 
stock  in  a  corporation. 

He  refers  to  the  decision  of  Chancellor  Kent,  in  Mvrray 
Y.  LyXbwm  (2  Johns.  Ch.,  443),  to  the  effect  that  the 
assignee  of  a  chose  in  action  takes  subject  only  to  the  equitiee 
of  the  debtor,  and  not  subject  to  latent  equities  of  a  third 
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person  against  the  assignor,  and  points  out  that  tiie  case  of 
Redfeam  v.  Ferrier  (1  Dow's  Par.  R.,  60),  dted  by  Chancel- 
lor Kbnt,  was  decided,  not  on  the  ground  that  the  assignee 
of  a  chose  in  action  was  protected  against  a  latent  equity  in 
a  third  person,  but  that  a  share  in  a  joint-stock  company  was 
not  a  chose  in  action  ;  that  the  assignee  had,  according  to  the 
law  of  Scotland,  the  legal  title  to  the  shares,  and  that  the 
equities  of  the  parties  being  equal,  the  court  would  not  divest 
him  of  his  legal  right. 

In  Bvshy  AdmmisbratoT^  v.  Lathrop  (22  N.  Y.,  536), 
the  plaintiff's  intestate,  being  the  assignee  of  a  bond  and 
mortgage  for  $1,400,  pledged  them  to  Preston  to  secure 
$268.20,  and  delivered  them  to  the  pledgee  with  a  note  for 
the  amount,  and  an  assignment  of  the  bond  and  mortgage, 
absolute  on  its  &ce,  but  expressing  a  consideration  of  only 
$268.20,  the  mortgage  being  good  for  its  full  amount.  Preston 
gave  back  a  receipt,  agreeing  to  redeem  the  bond  and  mort- 
gage on  payment  of  the  note. 

Preston  afterward  assigned  the  bond  and  mortgage  to 
Smith  &  Norton,  who  in  turn  assigned  to  the  defendant  for 
$1,488,  advanced  by  him  in  good  faith.  The  plaintiff  brought 
his  action,  to  obtain  a  retransfer  of  the  bond  and  mortgage  on 
payment  of  the  $268.20,  with  interest. 

Denio,  J.,  in  delivering  the  opinion  of  the  court,  reviews 
the  decision  of  Chancellor  Kent,  in  Mwrray  v.  LyUyum,  and 
other  cases,  on  the  subject  of  latent  equities,  disapproving 
of  the  doctrine  of  Ohancellor  Ejsnt,  and  coming  to  the  con- 
clusion, that  an  assignment  of  a  chose  in  action  takes  but  an 
equitable  interest,  notwithstanding  the  provisions  of  the  Code 
which  authorize  him  to  sue  in  his  own  name.  That  all  the 
assignees  of  the  bond  and  mortgage  in  question,  subsequent 
to  the  original  obligee,  must  be  regarded  as  holding  merely 
equitable  interests,  and  that,  as  between  parties  so  circum^ 
stanced,  priority  of  time  confers  a  preferable  right  (22  N.  T. 
B.,  647,  648) ;  following,  substantially,  the  opinion  of  Chan- 
cellor Walwobth,  in  Covell  v.  The  Tradesm^s  Bank] 
which  he  cites.  ' 
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He  concedeB  that  this  doctrine  forms  a  serious  impediment 
to  his  negotiation  of  choses  in  action,  and  alludes  to  the  differ- 
ence of  opinion  which  may  exist  as  to  the  policy  of  encou- 
raging their  negotiation,  and  to  the  period  when  it  was  thought 
80  impolitic,  that  courts  of  law  would  not  recognize  the  rights 
of  assignees.  But  in  no  part  of  his  learned  and  exhaustive 
opinion,  does  he  seek  to  apply  its  doctrine  to  shares  in  corpora- 
tions, or  other  personal  property,  the  legal  title  to  which  is 
capable  of  being  transferred  by  assignment,  and  the  free  trans- 
mission of  which,  from  hand  to  hand,  is  essential  to  the 
prosperity  of  a  commercial  people. 

The  question  of  estoppel  does  not  seem  to  have  been  con- 
sidered in  that  case ;  and  perhaps  it  would  have  been  inap- 
propriate,  inasmuch  as  the  assignment  npon  which  the 
estoppel  could  have  been  predicated,  if  at  all,  expressed  a 
consideration  of  only  $268.20  for  a  good  mortgage  of  $1,400 ; 
a  circumstance  calculated  to  excite  inquiry.  But  it  is  sufficient 
for  all  present  purposes  to  say,  that  the  reasoning  upon  which 
the  decision  in  that  case  is  founded,  is  totally  inapplicable  to 
this. 

I  have  reviewed  the  authorities  at  much  more  length  than 
usual,  by  reason  of  the  difference  of  opinion  expressed  in  the 
late  Court  of  Appeals  in  this  case,  and  for  the  purpose  of 
meeting  the  positions  so  ably  maintained  in  the  opinions,  in 
favor  of  the  respondent,  delivered  in  the  court  below,  and  in 
the  late  court,  on  the  former  hearing. 

i^y  conclusion  is,  that  the  Tenth  National  Bank  must,  on  the 
&ct6  found,  be  deemed  to  have  advanced  hona  fide  on  tlie 
credit  of  the  shares,  and  of  the  assignment  and  power  exe- 
cuted by  the  plaintiff,  and  is  entitled  to  hold  the  stock  for  the 
frdl  amount  so  advanced,  and  remaining  unpaid  after  exhaust- 
ing the  other  securities  received  for  the  same  advance. 

The  points  relative  to  the  stamp  and  subscribing  witness 
were  fully  answered  in  the  opinions  delivered  on  the  first 
argument,  and  do  not  appear  to  have  been  the  subject  of 
dissent.  I  do  not  deem  it  necessary  again  to  discuss  them 
here^ 
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The  judgment  of  the.Gener^  TepQ^  aiod.  th^  eiM^epced;  oa 
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Tenth  National  Bank,  on  i)i  adyWQ^^of.  «^u|ie.  IQth,  ^18689  ^^ 
thQ  costs  of  the  actiop. 

All  concur  except  Allbn  and.  Folqvb,  JJ^,  not. voting., 

Judfinnent  modified. 


Appellant 

In  a  deed  of  a  flouring  mOl  and  premises,  wim^  contain^  the  following 
grant : "  Together  with  the  privilege  of  taking  from  the  mOl  race  876  cable 
inches  of.  water  under  thirteen  feet  head,  when  theve  shall  be  so  much 
water  in  said  race,"  etc—BM^  tl^e  deed  grafted  t^,  pifviHge/of:  t^lwg: 
from  the  race  876  inches,  of  waterand  no  n\ore».  under,  wl^ater^^hea^tbe. 
grantee  might  take  it,  up  to  thirteen  feet    (Rapallo,  J.) 

In  any  aspect  of  the  case,  the  reception  of  evidence  of  the  comparative 
value  of  the  use  of  the  mill  as  it  was,'  and  as  it  would  be,  with  a  g^ven 
amount  of  power,  without  any  evideQoe>tl^,aa^  aipowt  of  power 
would  have  been  obtained,  if  the .  stipulated  a^pui^  of  wkj^qt  had ,  been 
ftuniahed,  is  error. 

(Argued  June  Uth,  1871 ;  dedded  November  lOth,  187L) 

Appeal  by  the  defendant  from  a  judgment  of  the  Gene- 
ral Term  of  the  Supreme  Oourt  in  the  eighth  judicial 
distrid,  affinning  a  judgment  entered  on  Tr^rt  of  a 
referee. 

The  action  is  to  recover  damages  for  the  breach  of  the 
covenant,  contained  in  a  deed  executed  by  the  dejEeodaat  to 
the  plaintiff,  conveying  a  flouring  and  grifitrmill,  Bsod  the 
premises  upon  which  the  mill  is  situated.  The  covenant,  so 
far  as  relates  to  this  action,  is  in  the  words  following: 

^'  Together  with  the  privilege  of  taking  from  the  mill-«ice 
875  cubic  inches  of  water  under  thirteen  feet  head,  at  ali 
times,  when  there  shall  be  so  much  water  in  said  race  more 
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tiian  flball  be  neoeeaarir  to  drive,  advantftgeouBlyy  the  grist- 
urnll  upon  above  deecribed  premifies,  with  two  mn  of  Btone, 
one  flaw^mill)  as  the  same  is  now  nsed  on  said  raee,  the  camp 
fiictoxj)  the  fomace,  the  carding  and  cloth-dressing  establish- 
ment, and  th^  planing-mill,  as  said  frnmace^  carding  and 
doth-dressing  establishment  and  planing-mill  are  now  nsed." 

'^  The  said  party  of  the  second  part,  is  to  bear  and  pay  the 
proportion  of  the  necessaiy  expenses,  of  repairing  and  rebnild- 
ing  the  dam,  abntknents,  gates  and  race,  to  oondnct  the  said 
water,  which  the  said  quantity  of  water  shall  bear  to  the 
whole  quantity  of  water,  used  for  machinery  on  the  said  race ; 
the  party  of  the  second  part  is  to  have  the  preference  to  the 
extent  of  water  sufficient,  prudently  used,  for  two  rmi  of 
stones,  over  all  other  knaehineory  oh  the  race.  *  «  *  The 
water  hereby  conveyed,  h  not  to  be  used  for  any  other  pur- 
pose than  for  driving  Inaehinexy  for  custom  grinding,  flour- 
ing, and  general  milling  business ;  and  said  party  of  the  first 
part,  for  himself,  his  heirs  and  assigns,  covenants  and  agrees, 
with  the  said  party  of  Hie  second  part,  their  heiis  and  assigns, 
not  to  erect  any  other  grist-mill  on  said  race^  or  convey  any 
water  privilege  or  i%ht  on  or  near  said  race,  fbr  fhi  purpose 
of  being  used,  or  which  the  graiitee  or  grantees,  or  their 
heirs  or  assigns,  shaU  have  the  right  to  use,  to  run  a  grist  oir 
flouring-mill ;  and  also  said  party  of  the  first  part  covehtote 
and  agrees  to  add  with  th&  said  party  of  the  second  piurt,  to 
famish  said  875  inches  of  water  hereby  conveyed  in  said 
race,  so  that  the  same  may  be  used  at  all  times^  eexeept  all 
such  reasdnKbto  times  as  may  be  necessarily  consumed  in 
making  repairs  on  Sftid  dam,  rebtdlding  the  same,  and  repairs 
on  the  abutments^  gates  ahd  race.  *  *  *  It  is  under- 
stood the  said  party  of  the  first  part,  is  not  to  famish  the  875 
inches  of  water  in  times  of  drought,  when  there  is  not  suffi- 
cient water  in  the  Cattam^gus  creek,  to  supply  the  same  as 
hereby  eonveyed,  but  isy  dtoring  such  scarcity,  only  to  furnish 
such  as  runs*'' 

Prior  to  the  execution  of  the  deed,  in  which  the  foregoing 
eovenant  was  contained,  there  had  been  other  privileges  to 
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the  water,  in  the  same  race,  granted  to  the  other  people,  by 
Mr.  Plumb,  the  defendant's  grantor,  which  was  known  to 
the  parties,  when  the  deed  in  question  was  executed  and  cove- 
nant made,  namely:  A  deed  bearing  date  January  20th, 
1837,  to  Asahel  Oamp ;  the  privilege  in  this  deed  is  granted 
in  these  words,  namely : 

"  Together  with  the  privilege  of  taking  from  the  mill-race, 
in  Water  street,  where  the  flume,  conducting  water  on  the 
lot  first  above  described,  now  intersects  with  the  said  race, 
water  sufficient,  by  a  careful  and  prudent  use,  to  drive  the 
necessary  machinery  used  in  the  business  of  wool-carding, 
cloth-dressing,  and  manufiEusturing  wools  and  cotton  cloths,  to 
be  used  for  no  other  purpose,  provided  the  quantity  of  water 
so  used,  at  any  time,  shall  not  exceed  ninety  cubic  inches, 
taken  out  under  ten  feet  head,  at  all  times,  when  there  shall 
be  so  much  water  in  said  race,  more  than  shall  be  necessary 
to  drive,  advantageously,  a  grist-mill  with  two  run  of  stone, 
which  has  the  preference  in  the  right  of  drawing  water  from 
the  race ;  the  said  privilege  of  using  water  hereby  conveyed, 
is  subject  to  this  condition :  That  the  party  of  the  second 
part  shall  bear  and  pay  the  proportion  of  the  necessary 
expenses  of  repairing  and  building  the  dam  and  race,  used  to 
conduct  the  said  water,  which  the  said  quantity  of  water 
shall  bear  to  the  whole  quantity  of  water  used  for  machinery 
in  said  race,  together  with  the  right  and  privilege  of  erect- 
ing a  building  on  the  said  tail-race,  west  of  the  piece  of  land 
first  above  described." 

Also,  a  deed  dated  May  27th,  1865,  to  Ashbell  B.  Sellew, 
Alexander  W.  Popple  and  Cyrenius  0.  Torrance,  the  plain- 
tiff.   The  privilege  in  this  deed  is  as  follows: 

"Together  with  the  privil^e  of  taking  from  the  race  100 
inches  of  water,  or  so  much  water  as  would  pass  through  an 
opening  of  twenty-five  inches  by  four  inches,  under  ten  feet 
head,  at  all  times,  when  there  shall  be  so  much  water  in  the 
race  more  than  sufficient  to  drive,  advantageously,  a  gristr 
mill  with  two  run  of  stones,  one  saw-mill  and  the  Oamp 
factory,  which  have  the  preference  in  the  right  of  drawing 
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water  firom  the  race,  and  which  privilege  is  conveyed  subject 
to  the  condition  that  the  party  of  the  second  part  shall  pay, 
or  canse  to  be  paid,  to  the  party  of  the  first  part,  to  their 
heirs  or  assigns,  sach  a  portion  of  all  the  necessary  expenses 
hereafter  incurred  in  keeping  in  repair  and  rebuilding  the 
dam,  abutments,  head-gates,  wast^-gates,  and  race  connected 
with  said  privilege,  as  the  water  used  under  this  privilege 
shall  bear  to  the  whole  quantity  of  water  used  by  all  the 
machinery  in  operation  on  the  races  at  the  time  such  expen- 
ditures shall  be  made." 

The  race,  as  constructed,  when  the  covenant  was  made, 
could  not  give  a  head  of  thirteen  feet.  It  would  not,  as  con- 
structed when  the  deed  was  drawn,  hold  water  with  a  head 
of  over  eleven  feet  and  six  inches. 

The  race  was  not  of  sufficient  capacity  to  fiimish  the  876 
cubic  inches  of  water,  after  furnishing  the  water  which  had 
been  granted  to  the  plaintiff  and  others,  with  prior  right  to 
use  the  water,  over  and  above  what  was  requisite  to  operate 
two  run  of  stone. 

Defendant  did  not  furnish  375  feet  of  water  under  a  thir- 
teen feet  head,  nor  an  amount  of  water  equal  to  it. 

Upon  the  trial  the  following  questions  were  asked  by  plain- 
tiff 's  counsel : 

^^  Q.  What  would  the  annual  use  of  that  mill  be  worth, 
with  a  water  power  of  875  inches,  under  thirteen  feet  head, 
or  an  amount  of  water  equal  to  that  amount,  under  a  less 
head? 

^^  Objected  to  by  defendant's  counsel  as  incompetent  Ist. 
Because  it  does  not  fumlBh  a  proper  role  of  damages ;  and, 
Sd.  That  it  implies  a  construction  of  the  covenant  not  war- 
ranted. It  is  not  admissible  under  pleadings.  Objection 
overruled,  and  exception. 

'^  A.  Bent  worth  $4,000  a  year. 

^^Q.  What  was  it  worth  as  it  was } 

'^Objection  and  exception  were  taken  by  defendant's 
counsel. 

<'A.  12,500  to  $2,800. 
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'^  Q.  What  would  the  rent  of  the  mill  be  Forth  with  sixty- 
five  horse  power « 

^^  Same  objection  as  last  above.  Objection  overroled  %nd 
exception  taken  by  defendant's  connseL 

"A.  jJ3,600to  14,000." 

The  referee  g^ve  jnd^ent  in  favor  of  plaintiff  for 
$1,2013.65. 

Ji  ffamaUf  for  appellant.  The  court,  in  construing  the 
grant,  will  look  at  the  surrounding  circumstances.  {Strong 
y.  B^nedicty  5  Qonn.,  210,  220;  Kenmedy  v.  SooviUe^  12 
Conn.,  817,  324;  Blossom  v.  Oriffm^  3  Ke?TL,  669.)  If  the 
water  is  in  the  race,  the  remedy  of  plaintiff  is  against  the  one 
diverting  it.  {Kennedy  v.  ScaoiUe^  12  Conn.,  317.)  Plain- 
tiff copld  remedy  any  difficulty  wbiph  prevented  his  obtain- 
ing hid  JT^t  supply.  {JEUiot  v.  Shepwrdf^  25  Maii^^  371.) 
The  referee's  construction  of  defendant's  covenant  is  errope- 
pus-    {BoxdmO,  v.4?ie*,  22  PJck.,  362-368.) 

|(7.  Q.  Tcrramfi^  for  resppnd^nt.  That  CQns|TUCtion  is  to 
be  adopted  mofrt;  &vorable  to  tiie  covenantee.  {M(^rmn  v. 
Stfmey  %  Ppw.,  781 ;  1  Phit.  on  Cent.,  95.)  Also  that  which 
renders  covenant  operative.  {Arohibold  v.  ThofnaSy  3  CoTf ., 
284 ;  Ai/ry  ^  qH.  v.  MerriUy  2  purti^  B.^  pSrpuit  Qouit  U. 
S.,  8, 10 ;  Palmer  v.  Warren  Ins.  <7<>.,  1  Story,  Cir.  Ct,  TJ. 
S.  Itep.,  364 ;  Sn^  et  ai.  v.  Ins.  Oo.y  2  Suum.,  Cir.  Ct.  U. 
S.  Eep.,  880 ;  Blaohet  v.  Ins.  Co.y  2  Cromp  and  Jerv.,  244- 
251.)  The  cove^f^it  if  ^  cpntinuing  one.  {Crane  v.  Beachy 
2  Blarb.  S.  C.  R,  ;21;  Craner.  Beaoh,  2  If.  Y.  R.,92;  2 
Saujfiderp,  337,  ^^  not©  "A";  2  Cowen  &  Hill's  l!{ote% 

9600 

Bafallo,  J.  The  Supreme  Court,  at  G^nera^  T^nn,  held 
that  the  words  '^  375  inches  of  ij^ater  vip,d0^  thnieen  feet 
he^"  afi)  U9ed  in  the  deed  from  the  de&n^ont,  were  Aot  oon- 
troUing  as  to  the  head  under  which  the  water  should  he 
taken  or  furxlished,  and  did  not  bind  the  defendant  to  furnish 
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any  particiilar  head,  but  were  used  simplj  as  a  meaaturement 
of  the  qnantily  of  water  which  the  plaintiff  wae  entitled  to 
draw  from  the  defendant's  race. 

According  to  this  construction,  the  plaintiff  had  the  right 
to  take  the  water  under  any  head  he  might  elect,  and  find 
practicable,  so  long  as  he  did  not  consume  a  greater  quantity 
of  water  than  that  which  would  flow  through  an  aperture  of 
375  square  inches,  under  a  head  of  thirteen  feet. 

Consequently,  if  he  took  the  water  under  a  head  of  less  than 
thirteen  feet,  he  had  the  right  to  enlarge  the  aperture  suffi- 
ciently to  permit  the  passage  of  the  same  aggregate  quantity' 
of  water  in  a  given  time,  which  would,  during  the  same  time, 
pass  through  an  aperture  of  375  inches  if  taken  under  a  head 
of  thirteen  feet. 

The  head  was,  therefore,  a  matter  which  did  not  concern 
the  defendant,  but  which  the  plaintiff  was  authorized  to  regu- 
late at  his  own  will  and  upon  his  oWn  premises,  as  might 
according  to  his  judgment,  be&t  suit  )4s  machinejy,  so  loog  as 
he  also  regulated  the  size  of  the  apertur0  in  such  manner  as 
not  to  draw  from  the  r&ce  a  greater  quantity  of  water  than  1m 
had  the  privilege  of  taking. 

But  the  court  did  not  decide  that  the  plaintiff  had  the  right 
to  a  sufficient  quantity  of  water  to  enable  him  to  obtain,  undei 
a  head  of  less  than  thirteen  feet,  the  same  amount  of  powet 
which  would  be  given  by  375  inches  under  thirteen  feet  head 
It  was  not  proved  or  found,  that  under  a  diminished  head, 
the  same  amount  of  power  could  be  produced,  without  draw- 
bg  from  the  race  a  much  greater  quantity  of  water  than  that 
which  was  indicated  by  the  terms  of  measurement  employed 
in  the  grant.  Kor  was  that  iajcit  capable  of  proof,  as  physical 
laws  establish  the  contraiy* 

The  375  inches  of  aperture  would,  no  doubt,  pasa  more 
water  if  the  head  werQ  thirteen  feet,  titian  if  it  were  but  eleven 
and  a  h^lf  feet.  But  it  W9^  not  and  could  not  be  shown  that 
an  addition  to  the  head  would  increase  the  quantity  of  water 
drawn  from  the  rape,  in  as  great  a  ratio  a?  that  in  which  it 
would  increase  th^  power* 

SicKBia —  Vol.  L  44 
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Aesanliiig  that  the  true  conBtmction  of  the  deed  is,  that  the 
defendant  granted  a  specified  quantity  of  water,  without  being 
bound  to  furnish  the  head,  it  would  be  manifestly  wrong  to 
hold  him  liable,  under  any  circumstances,  to  part  with  or  Or- 
nish more  than  the  stipulated  quantity,  or,  in  case  of  his 
failure  to  furnish  the  stipulated  quantity,  to  charge  him  in 
damages  for  more  than  the  actual  deficiency. 

According  to  the  decision  of  the  Supreme  Court,  the  dama- 
ges recoverable  by  the  plaintiflF  for  a  temporary  or  partial 
Mure  in  the  supply  of  water,  should  have  been  the  difference 
between  the  value  of  the  use  of  the  mill  with  the  amount  of 
water  actually  furnished  in  the  race,  and  what  it  would  have 
been  worth  if  the  defendant  had  furnished  in  the  race  the 
stipulated  quantity  of  water,  viz.,  sufficient  to  enable  the 
plaintiff  to  take  under  the  existing  head  the  same  quantity  of 
water  which  would  have  passed  through  an  opening  of  375 
inches,  had  the  head  been  thirteen  feet. 

But,  instead  of  following  this  rule,  and  taking  evidence  as 
to  the  annual  value  of  the  mill  under  the  last  mentioned  con- 
dition,  the  referee  received,  under  exception,  the  evidence  of 
various  witnesses  as  to  the  comparative  value  of  the  use  of  the 
mill  as  it  was,  and  with  a  given  amount  of  power,  without 
any  evidence  that  the  amount  of  power  with  which  its  actual 
state  was  thus  compared,  would  have  been  obtained  under  the 
existing  head,  if  the  stipulated  amount  of  water  had  been  fur- 
nished. 

One  witness  was  allowed  to  state,  under  exception,  that, 
with  a  waiter  power  of  376  inches  under  thirteen  feet  head,  or 
an  amount  of  water  equal  to  that  amount,  at  a  less  head,  the 
mill  would  have  been  worth  $4,000  per  annum,  while  as  it 
was,  it  was  worth  only  $2,600  to  $2,800  per  annum.  Another, 
that  with  a  iixdy-jme  horse  power ^  it  woiUd  have  been  worth 
$3,500  to  $4,000  per  annum ;  there  being  no  proof  that  the 
stipulated  quantity  of  water,  under  the  existing  head,  would 
give  as  much  as  sixty-five  horse  power. 

The  court  at  General  Term  concede  that  this  evidence  was 
erroneously  received,  as  not  furnishing  a  proper  rule  of  dam- 
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ages,  and  also  as  being  based  on  a  construction  of  the  covenant 
not  warranted ;  bnt  say  that  the  case  shows  that  the  referee, 
in  his  final  disposition  of  the  case,  disregarded  the  construc- 
tion and  the  measure  of  damages  implied  by  the  queptions 
and  answers,  and  that  the  receipt  of  this  incompetent  evidence 
has  worked  no  possible  injury  to  the  party  excepting. 

But  unfortunately  for  this  position,  it  appears  that  there  is 
no  evidence  in  the  case,  on  the  subject  of  the  comparative 
value  of  the  use  of  the  mill,  which  is  not  .covered  by  this 
exception,  and  the  finding  of  the  amount  of  damages  must 
therefore  have  been  based  upon  that  in'competent  evidence. 
The  question  asked  of  the  plaintiff  at  the  close  of  the  case, 
what  the  use  of  the  mill  would  be  worth  with  375  inches  of 
water  under  head  of  eleven  and  a  half  feet,  might  have  drawn 
out  an  answer  which  would  have  formed  some  basis  of  calcu- 
lation, as  that  head  was  attainable,  and  the  quantity  named 
was  within  that  to  which  the  plaintiff  was  entitled ;  but  the 
answer  to  the  question  was  not  direct  or  dear.  It  was,  that 
^'with  the  water  supplied  so  that  we  can  run  the  mill, 
under  eleven  and  a  half  feet  head,  worth  per  year 
$4,000."  Taken  in  connection  with  the  previous  testi- 
mony on  the  part  of  the  plaintiff,  that  a  power  of  375 
inches,  with  thirteen  feet  head,  or  seventy  horse  power,  was 
necessary  to  run  the  mill,  the  witness  can  hardly  be  xmder- 
stood  as  saying,  that  in  the  case  supposed  by  the  question  the 
mill  would  have  been  worth  the  sum  named.  The  case  states 
that  it  contains  all  the  evidence,  and  I  am  unable  to  find  any, 
except  that  which  falls  under  this  exception,  upon  which  the 
findings  of  the  referee  as  to  the  amount  of  damages,  can  have 
been  based.  The  findings  themselves  are  capable  of  the  con- 
struction that  the  referee  held  the  defendant  liable  for  not  fur- 
nishing an  amount  of  water  equal  in  power  to  375  inches 
under  thirteen  feet  head. 

Upon  a  careful  examination  of  the  deed  and  of  the  evi- 
dence, I  came  to  the  conclusion  that  the  deed  should  be  con- 
strued as  granting  the  privilege  of  taking  from  the  race  375 
inches  of  water  and  no  more,  under  whatever  head  the  plain- 
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tiff  migkt  take  it,  up  to  thirteen  feet,  when  there  was  that 
amount  in  the  race,  over  and  above  what  was  taken  bj  the 
other  millB,  and  that  if  he  jbiled  to  obtain  the  full  amount  of 
head  under  which  he  was  entitled  to  use  the  water,  it  was- 
either  his  misfortune  or  his  fiiult.  The  height  of  the  pond 
and  race,  and  the  location  of  the  mill,  and  the  fall  to  the  bed 
of  the  creek  oppoedte  the  mill,  were  visible  at  the  time  of  the 
purchase.  The  plaintiff  could  calculate  the  head  that  was 
attainable.  The  location  of  the  wheels  was  under  the  con* 
trol  of  the  plaintiff  on  his  own  premises.  He  secured  the 
privilege  of  taking  the  water  under  the  head  which  he  deemed 
requisite.  The  defendant  did  not  agree  to  fuinish  the  head^ 
but  did  grant  to  the  plaintiff  the  privilege  of  deepening  the 
tail  race,  and  there  is  nothing  |o  show  that  the  head  could  not 
have  been  readily  obtained  in  that  way.  The  bottom  of  the 
tail  race  was  of  plank,  and  it  could  not  be  necessary  to  deepen 
it  merely  for  the  purpose  of  cleaning  it  or  removing  obstmo^ 
tions.  These  considerations  led  me  to  the  conclusion  that  tfa» 
better  construction  of  the  deed  was  that  it  gave  to  the  plain- 
tiff only  a  privilege  of  taking  376  inches  under  a  head  not 
exceeding  thirteen  feet,  and  that  he  could  not  in  place  of  tak- 
ing the  whole  amount  of  head,  enlarge  the  number  of  inches 
named  in  the  deed. 

The  court,  however,  is  divided  in  opinion  as  to  the  inter- 
pretation of  the  grant  and  of  the  covenant,  and  nodiing  is 
now  decided  in  respect  to  them ;  but  in  any  aspect  of  the  case^ 
I  am  of  opinion  that  the  referee  erred  in  receiving  the  evi- 
dence before  referred  to,  and  that  for  that  reason  a  new  trial 
should  be  granted,  with  costs  to  abide  the  event. 

Ohusoh,  Oh.  J.,  and  Alxjes  and  Psokhak,  JJ.,  ooneur. 

Obovbb,  J.,  dissents ;  Folgbb,  J.,  not  voting. 
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John  F.  Bttttebwosth,  Eespondent,  v.  William  CttAWFOBB,  >^*"\ 
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The  nile  of  law  wMch  creates  an  eaflement  ib  favor  o^  one  4^  two  tene- 
ments or  heritages  belonging  to  a  single,  owner,  npon  the. sale  of  one  of 
them,  is  confined  to  cases  where  there  is  an  appairent  sign  of  servitude 
on  the  part  of  the  other,  which  wonld  indicate  its  eid^tence  to  a  person 
reasonably  familiar  with  the  sabject  npon  an  inspection  of^Qkegmmises. 

T|ie  owner  of  two  acUoining  bouses  and  lots  in.  the  cl^  of  New  York, 
known  as  Nos.  88  and  86,  bnilt  a.yanlt  half,  in  the  lot  of  each,  extended 
the  division  fence  over  the  centre  of  the  vault,  and  then  erected  jOLOUt- 
^ousefor  each  dwelling,  on  either  side  of  the  fence,  over  the  vault.  A 
drain  flx>m  the  vault  ran  through  the  lot  of  No.  85.  Defendant  pur- 
chased No.  85,  receiving  a  fliU  covenant  deed  without  reservation.  After 
thsit,  plaintiff  purchasad  No.  88.  Defendant  dosed  up  the  drain.— JSatd; 
the  servitude  was  not  apparent,  and  no  easement  existed  in  favor  of 
No.  88. 

(Aigned  June  ISKli,  1871 ;  decided  November  10th,  1871.) 

/  Appeal  fcom* judgmeaat  of  the  General  Term  of  titQiOoiut 
of  Cozamon  Pleae,  for  tiie  <Atj  and  oouuty  of:  New  Yoi^ 
affirming  judgment  entexed  upon  the  report  of  a  refiooree.. 

The  &ct8  of  this  case,  as  found  by  the  referee,  are  as:  fbl- 
lows :  Henry  Yulkening  in  1864  owned  two  houses,  adjoin 
ing  each  other  dn  the  north  side  of  Forty^^ixth  street^  in  the  city 
of  New  York,  known  as  Nos»  83  and  85  West  Forty-sixth 
street.  While  such  owner,  he  dug  and  formed  a  vault, 
extending  partly  into  the  yard  of  each  house,  and  oonatracted  a 
drain  from  such  vault,  running  through  the  lot  of  Jionse  No.  86, 
tothesewerin  Forty-sixth  street  H^  then  builtA  division  fence 
between  the  yards  of  the  two  houses,  extending  from  the  rear 
of  the  houses  to  the  rear  of  the  lots,  which  fence  was  upon 
the  division  line,  and  crossed  the  vault  in  the  center.  He 
constructed  an  outhouse  on  either  side  of  &ach  division  fence, 
over  the  vault  for  said  house  respectively,  the  roof  of  such 
outhouse  extending  a  few  inches  above  the  fence. 

After  oonstmeting  such  vault  and  outhouses,  on  the  11th 
day  of  December,  1865,  he  conveyed  the  house  and  lot  No* 
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85  West  Forty-^ixth  street,  to  the  defendant  in  this  action,  by 
full  covenant  warrantee  deed. 

The  defendant,  immediately  on  the  receipt  of  snch  deed, 
took  possession  of  the  said  premises.  Thereafter,  on  the  26th 
day  of  January,  1866,  Vulkening  conveyed  said  house,  known 
as  No.  83  West  Forty-sixth  street  to  the  plaintiff. 

In  the  summer  of  1866,  the  defendant  built  a  privy  on  his 
premises  No.  85  West  Forty-sixth  street,  about  twelve  feet 
further  towards  the  rear  of  his  lot,  and  extended  the  drain  to 
the  vault  of  such  privy,  and  then  cut  off  the  connection 
between  that  portion  of  the  vault  on  the  plaintiff's  lot  and 
the  said  drain. 

The  defendant  upon  the  trial  ^offered  to  show,  that  there 
was  nothing  in  the  appearance  of  the  premises  at  the  time  he 
bought,  to  give  notice  that  the  privy  was  drained  through  his 
lot.  This  was  refused  by  the  referee,  and  the  defendant's 
counsel  excepted. 

The  defendant's  counsel  also  offered  to  prove,  that  the 
defendant  had  no  notice  when  he  bought,  that  the  privy  was 
drained  through  his  lot  This  was  refused  by  the  referee,  and 
the  defendant's  counsel  duly  excepted. 

The  referee,  as  conclusions  of  law,  decided :  That  the 
defendant  had  no  right  to  cut  off  or  obstruct  the  oonmiunica- 
tion,  from  that  part  of  the  vault  on  the  plaintiflrs  lot,  through 
the  drain  on  the  defendant's  premises  to  the  sewer  in  the 
street. 

That  the  plaintiff  was  entitled  to  judgment,  restraining  the 
defendant  from  continuing  such  obstruction,  and  requiring 
the  defendant  to  open  such  drain,  and  to  restore  the  same  to 
the  condition  it  was  in  at  the  time  of  the  said  conveyance  to 
the  plaintiff. 

t  JT.  Smithy  for  appellant.  Where  the  owner  conveys  the 
servient  tenement  unqualifiedly,  no  easement  is  created  in 
favor  of  the  dominant  tenement.  (8  Kent,  44&;  Mayntvtd  v. 
J5Aar,  6  Harris,  17  Penn.,  222 ;  Bvtt  v.  JfiKfo,  21  Wend,, 
290;  PrMe  v.  Reed^  17  Me.,  169;  HmaUuniM  v.  ^SMmpaem^ 
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10  Me.,  224 ;  JBascMrd  y .  Robinson^  5  Mason,  272 ;  MoTamah 
y.  Carroll^  7  Md,  352 ;  Johnson  y .  Jordxm^  2  Met.,  234 ;  CaUcm 
y.  EocK&Ty  1  Bawle.,  108 ;  Brdkdy  y.  /SAcwy,  2  Stockton,  206 ; 
8.  C,  1  Stockton,  10 ;  Stmp)eaamt  y.  Woodruffs  1  Zabriskie,  133 ; 
J^etters  y.  HuTryphrey^  8  E.  Greene,  260,  265.)  Volkening 
and  those  claiming  nnder  him  are  estopped  by  the  coyenants 
in  his  deed.  (Greenleaf  s  Cruise  on  B.  P.,  611 ;  Jackson  y. 
SteveTis,  13  Johns.,  316 ;  Kdlog  y.  Woody  4  Paige,  528 ;  Vanr 
derhiden  y.  OrcmdaU^  2  Den.,  9 ;  8.  C,  afiirmed,  1  N.  Y., 
496.) 

H.  H.  Selderiy  for  respondent.  Plaintiff  had  a  right  to  the 
maintenance  of  the  drain  as  ap  easement.  (Ciyil  Code,  art. 
692;  NicholAM  y.  Chamberlain^  Cro.  Jac.,  121;  Sherry  y. 
JPigoty  Palmer,  444 ;  Popham,  166 ;  Palmer  y.  Fletoher^  1 
Ley.,  122 ;  Pyer  v.  Carter^  1  Hud.  &  Nor.,  916 ;  Suffidd  y. 
Brown,  9  Jurist's  N.  S.,  999 ;  Ewa/rt  y.  Cochrane,  7  Jurist's 
N.  S.,  925 ;  Dodd  y.  BurchiU,  1  H.  <fe  Colb.,  121 ;  EaU  y. 
Jjundj  1  H.  &  Colb.,  681 ;  Worthington  y.  Oimeon,  2  Ellis  &  . 
Ellis,  618 ;  PoUcefn  y.  Bastard,  4  Barb.  &  Smith,  258 ;  Gary 
y.  Damdsy  8  Mete,  466 ;  TTAi^Twy  y.  Eames,  11  Mete.,  517 ; 
DtmJder  y.  TT.  jB.  R.  Co.,  4  Foster,  489 ;  Lampman  v.  MiUcs, 
21  N.  T.,  505  ;  Seymow  y.  Z«m,  13  N.  J.,  489 ;  Gale  on 
Easements,  2d^ed.,  p.  53.)  The  deed  did  not  destroy  the 
right ;  the  drain  was  not  an  encumbrance.  {DwrMer  y .  W.  R. 
R.  Co.,  4  Foster,  489 ;  Petter  y.  Hanjoes,  12  Pick.,  323 ;  Caay  ^ 
V.  Daniels,  8  Meta,  466 ;  Patterson  y.  Anthon,  9  Watts,  154J[^  j 

Bapallo,  J.  We  haye  come  to  the  conclusion,  that  the 
drain  in  controyersy,  did  not  constitute  an  apparent  servitude 
or  easement,  and  that  consequently  the  case  does  not  present 
the  question  so  folly  argued  before  us,  whether  when  a  domi- 
nant and  seryient  tenement  are  owned  by  the  same  person, 
and  he  makes  a  oonyeyance  of  the  servient  tenement  first, 
with  coyenants  of  warranty,  and  against  encumbrances,  and 
without  the  express  reseryation  of  any  easement,  such  conyey- 
aace  will  preclude  him  or  his  assigns,  from  afterward  asserting 
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in  favor  of  the  dominant  tenement,  Mrhich  he  retaind,  the 
benefit  of  the  easement  in  the  premises  so  conveyed.  We 
therefore  refrain  from  expressing  an  opinion  upon  that  point. 
^"^  All  the  anthorities  cited  on  the  argnme&t^  hy  the  learned 
counsel  for  the  respective  parties,  concur  in  holding,  that  the 
rule  of  la^  which  creates  an  easement  on  the  seve^tice  of 
two  tenements  or  heritages,  by  the  sale  of  oile'  of  them,  is  con- 
fined to  cases,  where  an  apparent  dgni  of  selHdtade  exists  on 
the  part  of  one  of  them  in  &vor  of  the  ot^er ;  or  as' expressed 
in  some  of  the  authorities,  where  the  marke  of  the  hwdenia/re 
open  Offid  visible. 

Unless  therefore,  the  s^rvitnide  be  opeii  and  visible,  ot  at 

)    least,  unless  there  be  some  apparent  mark  ot  sign,  which 

would  indicate  its  existence  to  one  reasonably  fioniliar  with 

1  the  subject,  on  an  inspection  of  the  premises,  the  rule  has  no 

application. 

There  wds  nothing  in  the  situation  or  appearance  of  the 
premises,  to  indicate  that  there  was  anydrftin  fi^mthe  privies 
in  question.  Drains  are  not  a  necessary  accompaniment  of 
privies  constructed  as  these  were.  In  citiesj  municipal  regu- 
lations provide  for  their  being  cleansed  by  licensed  public 
scavengers,  and  this  practice  is  fi^uently  brought  to  the 
notice  of  the  inhabitants  in  a  very  obvious  manner.  Ko  evi- 
tdence  was  introduced  to  show  that  drains  from  them  were 
usual  in  the  locality  in  question.  But  had  such  evidence 
been  given,  it  does  not  appear,  that  there  was  anything  to 
indicate,  that  the  privy  of  the  neighboring  house  was  drained 
through  the  lot  sold  to  the  defendant. 

In  the  case  of  Pyer  v.  Garter  (1  Hurl.  <fe  Nor.,  916),  which 
was  much  relied  upon  on  the  argument,  and  iu  the  opition 
of  the  learned  court  below,  the  dominant  and  sernent  tene- 
ment had  originally  been  one  house.  This  house  had  been 
divided  into  two  parts.  The  drainage  was  of  the  water  which 
fell  upon  the  roof,  and  it  may  well  be,  that  the  situation  and 
arrangement  of  the  building  were  such  as  to  indicate,  that 
some  drain  necessarily  existed  as  an  appurtenent  to  the  house, 
and  that  upon  the  division  of  the  house  into  two  parts,  that 


. 
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drain  became  oommon,  and  afforded  drainage  for  both  of  the 
parts  through  one  of  them. 

Such  Beems  to  have  been  the  fact ;  for  the  oomt  sayB,  in 
rendering  judgment,  that  "  the  defendant  must  have  known, 
or  onght  to  have  known,  ihat  some  drainage  existed,  and  if 
he  had  inquired,  wonld  have  known  of  this  drain." 

That  decision  recognizes  the  necessity  of  establishing,  that 
the  servitude  is  apparent,  or  that  there  is  an  apparent 
mark  or  sign  of  it,  and  seems  to  be  based  on  the  fact,  Uiat  the 
situation  and  constmction  of  the  premises  afforded  such  a 
sign. 

In  Washbrnn  on  Easements  (2d  ed.,  p.  68),  the  learned 
author,  after  reviewing  the  cases  on  this  subject,  states  that 
he  considers  the  doctrine  of  Pyer  y.  Carter  confined  to  cases, 
where  a  drain  is  necessary  to  both  houses,  «id  the  owner 
makes  a  common  drain  for  both ;  and  this  arrangement  is 
apparaot  and  obvious  to  an  observer. 

If  Pyer  v.  Carter  goes  fhrther  than  that,  or,  at  all  events,  if 
it  applies  to  cases  where  there  is  no  apparent  mark  or  sign  of 
the  drain,  it  is  not  in  accordance  with  the  current  of  the 
authorities. 

The  bearing  of  that  case  upon  the  question,  whether  the 
alleged  easement  was  one  of  necessity,  upon  the  point  as  to 
the  order  in  whidi  the  tenements  were  sold,  and  upon  the 
o&er  questions,  which  were  argued  before  us  with  so  much 
learning  and  ability,  need  not  be  now  considered,  as  we  do 
not  propose  at  this  time  to  decide  those  questions ;  and  for 
the  same  reason,  we  forbear  reviewing  the  numerous  other 
authorities  to  which  we  have  been  referred,  basing  our  deci- 
sion upon  the  single  ground,  that  the  servitude  claimed  was 
not  apparent. 

The  judgment  should  be  reversed  and  a  new  trial  granted,     w 
with  costs  to  abide  the  event. 

All  concur* 

Judgment  accordingly. 
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40    364 

lis  460  HsNBT  Sodbbmuhd,  Beepondent,  v.  Jobiah  G.  Olabk, 

46    364  A  n      4. 

127    38  Appellant. 

Where  a  party  has  an  election  between  two  inconsistent  remedies,  he  is 
confined  to  that  which  he  first  chooses. 

W.  and  defendant  were  Joint  owners  of  a  sloop.  Defendant,  ignoring 
W.'s  rights,  sold  the  whole  vessel  to  H.  W.,  after  the  sale,  took  and 
retained  possession.  M.  thereupon  libded  the  vessel,  as  owner,  in  tho 
United  States  District  Court  She  was  seized  by  the  marshal,  and  M., 
having  obtained  Judgment  by  de&ult,  she  was  delivered  to  him.  W. 
assigned  his  interest,  and  also  his  claim  against  defendant,  to  plaintiff, 
who  sues  for  conversion. 

BMj  that  W.,  having  elected  to  assert  his  rights,  by  retaining  possession, 
and  refusing  to  recognize  the  sale,  he  and  his  assignees  were  precluded 
from  maintaining  an  action  for  the  conversion. 

(Aigned  June  2d,  1871 ;  decided  November  10, 1871.) 

Appbal  from  judgment  of  the  General  Term  of  the  seoopd 
difitrict,  affirming  a  judgment  entered  in  .Orange  county 
upon  the  report  of  a  referee.  — 

In  December,  1862,  the  defendant  Olark,  was  the  sole 
owner  of  the  filoop  Boliver ;  and  about  that  time  he  con- 
tracted to,  and  did  sell,  an  undivided  half  of  the  vessel  to 
John  W.  Ward  for  $1,600.  Clark  agreed  to  put  Ward  in 
possession  in  the  spring  of  1863.  In  the  meantime  the  vessel 
was  overhauled  and  repaired.  In  the  month  of  May,  1863, 
Clark,  pursuant  to  the  contract  of  sale,  delivered  possession 
of  the  property  to  Ward  as  part  owner  and  as  captain.  From 
that  time  until  the  winter  of  1865-6,  he  had  possession  of 
the  sloop,  and  navigated  her  for  the  joint  benefit  of  himself 
and  Clark. 

During  the  winter  of  1865-6  the  vessel  was  laid  up  at 
Cornwall  Landing  in  Orange  county.  On  the  10th  of  Feb- 
ruary, 1866,  Clark  having  previously  advertised  her  for  sale, 
sold  the  entire  vessel  at  public  auction.  James  F.  Malcolai, 
of  New  York  dty,  purchased  her  for  $3,800.  Ward  forbade 
the  sale  of  his  half.  The  vessel  could  not  be  removed  at  that 
time,  being  inclosed  in  the  ice.    She  remamed  there  until  the 
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opening  of  navigation  in  the  spring  of  1866,  then  "Ward  com- 
menced to  run  her  again.  After  making  two  trips  with  her, 
Malcolm  commenced  an  action  against  him,  to  recover  posses- 
sion of  the  property,  and  the  vessel  was  seized  by  the  sheriff. 
Ward  gave  a  connter  bond  and  the  vessel  was  re-delivered  to 
him.  Clark  never  gave  Ward  a  bill  of  sale  for  his  half;  and 
80  far  as  the  records  in  the  custom  house  showed,  the  title 
to  the  entire  vessel  was  in  Clark. 

Afterwards  Malcolm  claiming  the  vessel  under  his  pur- 
chase from  Clark,  libeled  her  as  owner  in  the  TTnited  States 
District  Court,  and  she  was  seized  by  the  marshal  and  taken 
from  Ward.  Malcolm  obtained  a  judgment  in  that  proceed- 
ing by  default,  and  the  marshal  delivered  the  vessel  to  him. 
This  defaxdt  was  afterwards  opened,  but  Malcolm  retained 
the  vessel,  and  she  never  came  back  to  the  possession  of  either 
Ward  or  the  plaintiff. 

Ward  having  given  the  plaintiff  an  assignment  of  all  his 
interest  in  the  vessel^  and,  of  a.11  causes  of  action  against  Clark 
for  selling.her.     ^ 

The  present  suit  waa  commenced  against  Clark  to  recover 
damages  for  sudi  converston. 

The  referee  fbund,  that  the  defendant  was  guilty  of  convert- 
ing Ward's  half  of  the  vessel,  because  of  the  sale  of  the  entire 
property  to  Malcolm,  and  ordered  judgment  for  the  value 
thereof  with  interest. 

A.  J.  'Pw'keTy  for  appellant.  Ward  had  the  election  to 
take  possession  of  the  vessel  or  to  sue  for  conversion^  having 
elected  the  former  remedy  he  has  lost  the  right  to  the  latter. 
(  WkU&y.  Osbom,  21  Wendell,  72,  76  j  Blood  v.  Goodrichy  9 
Wendell,  71 ;  Morris  v.  Bexfordy  18  N.  T..  R.,  562.) 

R .  W.  Peckham^  Jr,,  for  respondent.  Deffendant  having 
flold  the  entire  vessel,  was  liable  to  Ward  or  his  assignee  for 
converting  the  one-half.  {Nolan  v.  Colt^  6  Hill,  p.  461 ;  Forbes 
V.  Shattueky  22  Barb.,  p.  568  j  Benedict  \.  Howard^  31  Barb., 
p.  669;  43  N .  Y.,.  fet9i) 
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FoLGBB,  J.  It  must  be  taken  as  one  of  the  &ct8  in  this 
case,  that  there  was  an  absolute  sale,  of  one  eqnal  nndiyided 
half  of  the  sloop,  by  the  defendant  to  John  yi'.  Ward,  and  that 
Ward  became  the  unconditional  owner  of  that  one-half.  The 
referee  has  so  found,  and  there  is  testimoi^y  to  sustain  the 
finding. 

When  then,  the  defendant  afterward  sold  the  whole  of  the 
sloop  to  Malcolm,  ignoring  the  rights  in  her  of  Ward,  his  act 
authorized  Ward  to  sue  for  a  conversion  of  the  property 
(  White  V.  Oabom,  21  Wend.,  72 ;  Dyekman  v.  ValientBy  4S 
N.  Y.,  549) ;  and  this  although  the  sloop  was  not  put  beyond 
the  reach  of  Ward.    (21  Wend.,  72.) 

Ward  then  had  two  courses,  either  of  which  he  might  pm- 
sue.  He  could  sue  the  defendant  for  the  conversion,  or  he 
could  assert  his  right  of  possession,  by  keeping  a  permanent 
possession,  or  regaining  possession  if  it  was  interrupted.  (Id.) 
The  effectually  taking  of  either  of  the^e  two  courses,  prednded 
him  from  taking  the  other. 

If  he  actually  insisted  on  keeping  the  possession  of  the 
vessel,  and  refusing  to  recognize  the  sale  by  the  defendant,  he 
could  not  sue  the  defendant  for  the  conversion.  There  does 
not  seem  to  be  any  doubt  that  he  did  so  insist.  At  the  time 
of  the  sale  by  the  defendant  to  Malcolm,  the  sloop  was  &8t  in 
the  ice,  and  in  the  actual  possession  as  much  of  one  tenant  in 
common  as  of  the  other.  As  soon  as  she  was  free  from  the 
ice.  Ward  took  actual  possession  of  her,  and  continued  it  until 
legal  proceedings  were  taken  by  Malcolm,  for  the  delivery  ef 
the  sloop  to  him.  Ward  still  insisted  upon  the  ownership  of 
an  interest  in  the  sloop,  and  upon  retaining  the  possession  of 
her,  by  requiring  a  returq  of  the  possession  of  her  to  him  by 
the  sheriff.  It  is  not  perceived,  how  Malcolm  could  have 
obtained  the  possession  of  the  sloop  to  the  exclusion  of  Ward, 
if  the  last  named  had  persisted  in  his  defence  to  that  action, 
and  so  had  retained  the  possession,  the  right  to  which  he  had 
asserted.  The  defendant  could  pass  to  Malcolm  no  greater 
right  in  her  than  he  had  himself  and  that  was  to  an  equal 
undivided  half.    So  far  Ward  had  elected  his  course  and  had 
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saooeeded  in  it,  and  the  proceedings  of  Malcolm  had  been 
ineffectual  to  disposBess  him.  Ward  had  taken  his  position. 
He  had  chosen  to  assert,  and  to  act  upon  the  assertion,  that 
the  defendant'  had  no  right  to  sell  the  whole  of  the  sloop,  and 
that  his  attempt  to  do  so  had  not  divested,  and  should  not 
divest,  the  interest  of  Ward  in  her. 

In  onr  judgment  he  had  then  gone  so  far,  as  that  he  oonld 
not  afterward  entirelj  change  his  position,  and  that  neither  he 
nor  the  plaintiff,  his  assignee,  recogni2dng  the  act  of  the  defend- 
ant as  having  worked  the  destruction  of  his  half  of  the  sloop, 
could  yield  to  the  claim  of  Malcolm,  asserted  in  the  action  in 
the  United  States  court,  submit  to  the  seizure  in  the  behalf 
of  Malcolm  of  the  vessel  in  that  action,  and  then  have  a  right 
of  action  against  Ihe  defendant  for  the  conversion. 

The  mode  Ward  had  first  chosen  had,  until  then,  been 
effectual  to  present  to  him  his  property  and  the  possession 
of  it.  And  when  that  was  interfered  with  by  Mklcolm,  in  his 
suit  in  the  United  States  court,  it  was  the  duty  of  Ward  and 
the  plaintiff  not  to  abandon  the  property,  but  to  persist  in  a 
defence  of  his  r^t. 

Where  there  exists  an  election  between  inconsistent  reme- 
dies, the  party  is  confined  to  the  remedy  which  he  first  pre- 
fers and  adopts.  'The  remedies  are  not  concurrent,  and  the 
choice  between  them  being  once  made,  the  rigtit  to  follow  tha 
other  is*  forever  gone.  {Morris  v.  Jieosfcrdj  18  N.  T.,  662.) 
Any  decisive  act  of  the  party,  with  knowledge  of  his  righta 
and  of  the  &ct,  determines  his  election  in  the  case  of  oon- 
fiicting  and  inconsistent  remedies.  {Samges  v.  Wood,  9  Johns. 
Oas.,  416 ;  litO^field  v.  Broton,  1  Wend.,  898,  affirmed,  Ot. 
of  Errore,  11  id.,  467-470.) 

The  jndgmisnt  of  the  court  below  should  be  reversed,  with 
costs  to  the  appellants; 

Allkn,  Obovbii,  aikd  Asutf&^my  JJ.,  concur ;  Feoehajc  and 
IUpallo,  J  J.,  dissent ;  Oh.  J.  not  voting; 

Judgment  reversed. 
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WiLEiNS,  Bespondent,  v.  Eablb  et  al.,  Appellants. 

Appeals  to  this  oonrt  under  section  eleven  of  the  Code,  are  confined  to 
actual  determinations  of  the  various  courts  named,  made  at  General 
Term.  A  Judgment  entered  upon,  and  in  conformity  with  a  remittitur 
from  this  court,  is  not  an  actual  determination  of  the  court  below.  Its 
duty  and  power  simply  was  to  enforce  the  Judgment  of  this  court  as  pre- . 
scribed  in  section  twelve.  The  remittitur  was  equally  controlling  upon 
the  Qeneral  Term,  and  left  nothing  to  be  determined  by  it 

(Aigued  June  12th,  1871 ;  decided  November  10th,  1871.) 

Motion  to  dismiss  appeal,  upon  the  ground  that  the  judg- 
ment appealed  from  was  not  an  actual  determination  of  a 
General  Term. 

(Papers  and  points  not  furnished  reporter.) 

Bapallo,  J.  By  section  eleven  of  the  Oode,  which  defines 
the  cases  in  which  appeals  will  lie  to  this  court,  they  are  con- 
fined to  (ustual  determinations  of  the  various  courts  named, 
made  at  Qeneral  Terms  thereof.  (See  also  §  883,  Lake  v. 
Gibsariy  2  Com.,  188.) 

The  judgment  appealed  from  in  this  case,  was  entered 
upon  a  remittitur  from  this  court.  No  question  is  made,  but 
that  the  judgnftnt  conforms  to  the  remittitur.  That  remit- 
titur controlled  the  court  below,  and  a  judgment  in  pursu- 
ance of  it  cannot  be  said  to  be  an  actual  determination.  The 
court  below  could  not  direct  any  different  judgment.  Its 
duty  and  power  were  simply  to  enforce  the  judgment  of  this 
court  as  prescribed  in  section  twelve. 

It  can  make  no  difference  that  the  judgment  on  the  remit- 
titur was  first  entered  at  Special  Term,  and  that  judgment 
affirmed  at  General  Term.  The  remittitur  was  equally  con- 
trolling upon  both  branches  of  the  court,  and  left  nothing  to 
be  determined  by  either. 

Did  the  right  of  appeal  apply  to  every  judgment  of  what- 
ever character,  as  claimed,  it  is  evident  that  a  litigation 
could  never  be  brought  to  an  end 
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In  this  case,  two  qneatioBS  were  litigated  in  the  conrt 
below.  First,  the  defendants'  liability,  and  secondly,  the  rale 
of  damages. 

Nnmerons  exceptions  were  taken  at  tl^e  trial.  A  general 
yerdict  was  rendered  for  the  larger  amount  of  damages,  and 
the  smaller  amonnt,  contended  for  by  defendants,  was  liqui- 
dated by  a  special  finding.  The  exceptions  were  heard  in  the 
first  instance  at  General  Term.  A  final  judgment  was  there 
rendered  in  December,  1865,  overruling  the  defendants' 
exceptions  and  rejFhsing  a  new  trial,  but  ordering  judgment  on 
the  verdict  for  the  smaller  amount  of  damages  in  conformity 
with  the  special  finding.  From  this  judgment  the  defendants 
took  no  appeaL 

If  they  desired  to  be  in  a  condition,  further  to  litigate  the 
question  of  their  liability  or  the  correctness  of  the  rulings  at 
the  trial,  with  a  view  to  a  new  trial,  it  would  seem  that  they 
should  have  appealed,  lest  they  might  be  deemed  condnded 
on  those  points,  and  confined  to  the  single  questions  of  the 
amount  of  damages,  and  thus  be  subjected  to  the  damages 
first  assessed  by  the  jury,  if,  on  the  plaintiff's  appeal,  such 
damages  should  be  adjudged  to  be  recoverable  as  a  legal  conse- 
quence of  the  liability  established  against  the  defendants. 

The  plaintiff  appealed  firom  the  judgment  so  far  as  related 
to  the  damages,  but  no  appeal  was  taken  by  either  party  from 
that  part  of  the  order  which  refused  a  new  trial. 

On  that  appeal  this  court  did  not  order  a  new  trial,  but 
reversed  the  judgment  of  the  Gteneral  Term  and  ordered  judg- 
ment on  the  verdict  for  the  larger  amount. 

On  the  argument  of  the  plaintiff's  appeal  before  the  Oom- 
mission  of  Appeals,  the  question  arose  whether  the  defendants 
could  be  heard,  on  the  points  relating  to  their  liability  and 
their  exceptions  taken  at  the  trial.  Some  of  the  members  of 
the  court  were  of  opinion  that  they  could,  and  it  does  not 
appear  unreasonable,  that  they  should  have  been  allowed  to 
show,  in  answer  to  the  plaintiff's  claim  to  a  more  liberal  rule 
of  damages,  that  he  had  established  no  right  of  action,  and 
therefore  was  not  entitled  to  any  damages,  or  that  evidence 
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aa*  to  the  damageit  claimed  waa  improparJy  reeaiTed  or 
ezeladed. 

But  it  is  more  questionable  whether  on  the  plaintiff's 
appeal,  the  defendants  ooold  have  availed  themflelvee  of  excep- 
tions to  other  incidental  rolinga  npon  queat&ODS)  of  evidence, 
or  claimed  a  new  trial  by  reason  of  such  ezoeptiona 

It  is  stated  in  the  opposing  affidavits,  that  the  defendants 
were  in  &ct  heard  upon  all  the  points  taken  by  tiiiem,  but  the 
decision  of  thia  motion  cannot  depend  upon  that  fiict.  The 
question  here  is,  whether  t^e  preseiit  appeal  brings  up  for 
review  any  actual  determination  of  the  court  below.  If  the 
defendants  had  a  right  to  be  heard  upon  all  their  points  on 
the  plaintiff's  appeal  to  this  court,  and  were  here  reftised 
that  right  in  whole  or  in  part,  the  General  Tarm  could  not 
correct  that  error,  or  for  that  reason  refuse  to  obey  the  man- 
date of  the  appellate  court  If  they  had  no  right  so  to  be 
heard  here,  it  was  because  they  could  only  raise  those  points 
here  by  an  appeal  from  the  judgment  of  December,  1866.  If 
they  were  in  fact  heard,  as  alleged,  upon  all  their  points  and 
they  w»«  detennined  against  them  by  the  appellate  court,  they 
cannot,  by  the  course  now  adopted,  obtain  a  rehearing  in 
this  court.  In  neither  case  was  any  point  presented  for 
adjudication  by  the  court  below,  on  entering  judgment  on  the 
remittitur.  That  judgment  was  in  substance  the  judgment 
of  this  court,  and  I  can  find  no  ground  on  which  an  appeal 
fbom  it  can  be  entertained.  The  motion  should  be  granted 
with  costs. 

All  concur. 

Appeal  dismissed* 
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BoBEBT  p.  Pabbott,  Appellant,  v.  Thb  Knioebbbookeb  Iob 
CoMPAHT  and  Thb  UTbw  Toek  Iob  Company,  KespondexrtB. 


A  sailing  yeaBel  naTigating  a  zivor,  mdess  apeotal  cbcaxastanoea  eziBt  mak- 
ing it  dangerooB,  is  entitled  to  take  adTsntage  of  a  fkyorable  tide  aa  well 
asof  a  wind;  and  in  a  temporaiycalmyOrwhentlie  wind  is  baffling  to  keep 
in  condition,  to  profit  by  any  breeze  which  may  spring  up. 

Under  each  circomstances,  it  is  not  requited  to  anchor  or  take  other  mea- 
soreB  to  avoid  collision  with  an  approadiiifg  steamer.  The  steamer 
should  calculate  the  course  of  the  diiftiDg  yesseJ^  by  noting  the  couise  of 
the  current,  and  should  avoid  it 

Interest  upon  the  value  of  property  lost  or  destroyed,  by  the  wrongfbl  or 
negligent  act  of  defendant,  is  a  proper  item  of  damages. 

(Argued  September  6, 1871 ;  decided  November  10, 1871.) 

AppBAit  from  an  order  of  the  General  Term  of  the  Superior 
Court  of  the  oitj  of  New  York,  revergiiig  a  judgment  in  favor 
of  the  plaintiff,  entered  upon  the  report  of  a  referee,  and 
granting  a  new  trial,  on  qneetionB  of  fact  asivell  as  of  law. 

The  aetion  was  bron^t  to  reooves  damages  canted  by  a 
oollision  between  the  doop 'Westchester,  owned  bj  the  plain- 
tiff, and  the  steam  propeller  Armenia,  owned  by  thedefendants. 
The  oolliston  ooenrred  on  the  14th  of  Korember,  1846,  at 
abont<  two  o'dodk  a.  k.,  in  Haverstraw  bay,  on  the  Hudson 
river* 

The  sloop  had  left  Cold  Spring  for  IfTew  York  on  the  after- 
noon of  the  13th  of  November,  laden  with  shot,  shell  and 
eastings,  and  was  proceeding  southerly  down  the  river,  with 
an  ebb  tide.  The  steamer  was  ascending  the  river,  having  in 
tow  four  barges;  ene  lashed  to  hei  starboard,  side^  and  three 
attached  to  a  hawser  about  200  feet  long.  The  effect  of  the 
cnrrent  was  to  set  the  ba^ges^  te  the  eastward  of  the  wake  of 
the  steamer* 

The  night  wvs  tdear  starEght ;  both  vesseto  had  their  lights 

set,  in  acoordanee  wiib  the  United  States  regalations.    The 

river  at  the  point  of  collision^  is  about  two  and  a  half  miles 

wide,  the  steamboat  channel  about  a  mile  wide,  from  the 
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west  Bhore  to  the  middle  ground.    The  colliBion  oocorred  in 
the  steamboat  channel. 

The  bow  of  the  steamer  struck  the  sloop  on  her  port  bow,  just 
forward  of  the  chain  plates,  and  she  sank  in  a  few  minutes. 

There  was  no  lookout  on  the  steamer,  other  than  Delama- 
ter,  the  man  at  the  wheel,  in  the  pilot-house.  The  first  pilot 
was  in  his  berth,  and  it  does  not  appear  that  any  of  the  crew 
of  the  steamer  were  on  deck,  except  the  man  at  the  wheel. 

There  were  lookouts  on  the  barges  in  tow,  and  there  was  a 
proper  lookout  on  the  forward  deck  of  the  sloop. 

The  man  at  the  wheel  of  the  steamer  testified,  that  he  saw 
the  sloop  approaching  at  the  distance  of  a  mile  or  a  mile  and 
a  half;  that  he  saw  both  her  lights ;  that  he  was  heading  due 
north,  and  she  bore  a  little  to  the  eastward  of  him ;  that  after 
that  she  appeared  to  stand  more  to  the  east,  till  she  got 
within  fifty  yards,  and  then  she  sprang  a  luff  and  came  acrosa 
the  bow  of  the  steamer ;  that  when  she  was  within  twenty- 
five  or  thirty  yards  he  rang  to  slow  and  stop,  and  then  the 
vessels  collided ;  he  did  not  ring  to  back. 

The  sloop  was  seen  at  the  distance  of  about  a  mile  by  per- 
sons on  the  barges.  Jacob  Bogardus,  a  witness  called  by  the 
defendant,  who  was  on  one  of  the  barges  in  tow,  testified  that 
he  saw  the  sloop  coming,  and  said  to  his  men  that  she  was 
coming  dose,  and  sent  word  to  the  starboard  barge  of  the 
hawser  tier,  to  stand  ready  to  sheer  if  the  sloop  came  near ; 
'  that  when  he  first  saw  her,  she  was  in  a  line  with  the  port  side 
of  the  steamer's  smoke-stack;  that  as  she  drew  near  she 
appeared  to  work  farther  to  the  eastward ;  that  he  had  hia 
eyes  on  her  all  the  time,  because  he  did  not  know  on  which 
barge  she  would  come.  He  also  testified  to  her  lufKng  when 
she  got  near,  as  did  other  witnesses  on  the  barges. 

There  was  no  change  in  the  course  of  the  steamer,  but  at 
the  time  she  stopped  her  engine  she  was  on  the  same  course 
which  she  had  been  keeping  for  half  an  hour  previously. 

The  tide  was  running  ebb  at  the  rate  of  about  two  miles 
per  hour.  The  steamer  was  making  about  one  and  a  half 
miles  per  hour  by  the  land. 
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The  prindpftl  conflict  of  evidence  related  to  the  wind. 
Those  on  board  the  sloop  testified  on  the  part  of  the  plain- 
iiSj  to'  the  effect  that  for  one  or  two  hours  before  the  collision, 
there  had  been  no  wind,  except  occasional  puffs  of  air  from 
yarions  directions,  only  enough  to  carry  the  boom  from  one 
side  to  the  other,  and  except  that,  when  off  Haverstraw, 
abont  half  an  honr  previous  to  the  collision,  the  sloop  had 
had  a  slight  breeze  for  about  ten  minutes ;  that  that  breeze 
died  away,  and  that  firom  that  time  to  the  collision  the  sloop 
was  drifting  with  the  tide,  heading  down  the  channel  and 
having  no  steerage  way.  That  the  crew  of  the  sloop  saw 
the  steamer  approaching  at  the  distance  of  several  miles,  but 
paid  little  attention  to  her,  until  she  was  near  and  heading 
toward  them,  when  they  became  apprehensive  of  a  collision. 
That  as  the  steamer  approached,  the  crew  of  the  sloop 
hallooed  to  the  steamer,  but  there  was  no  response,  or  appar- 
ent effort  on  the  part  of  the  steamer  to  clear  the  sloop.  That 
when  the  vessels  got  within  about  100  yards  of  each  other, 
a  little  air  drew  off  from  the  west,  enough  to  shove  the  boom 
over,  but  not  enough  to  give  steerage  way  to  the  sloop ;  that 
when  the  steamer  had  approached  to  within  forty  or  fifty  feet 
of  the  sloop,  she  rang  to  slow  and  stop,  and  in  a  moment 
afterward  struck  the  sloop ;  that  up  to  the  time  of  the  colli- 
sion the  sloop  had  no  steerage  way,  and  the  puff  of  wind  last 
spoken  of,  was  only  sufficient  to  throw  her  boom  over  to  the 
eastward,  and  her  bow  a  little  to  the  westward. 

On  the  part  of  the  defendants,  evidence  was  given  by  vari- 
ous witnesses  on  the  barges,  and  elsewhere,  to  the  effect,  that 
at  the  time  of  the  collision,  there  was  a  good  wind  blowing 
from  the  north-west,  and  some  of  them  testified  that  the 
sloop  was  going  at  the  rate  of  six  to  eight  miles  an  hour. 
There  was  also  evidence  of  numerous  witnesses,  as  to  dedarar 
tions  of  the  master  of  the  sloop,  inconsistent  with  his  testimony. 

The  referee  found,  that  the  collision  was  caused  by  the  neg- 
ligence of  the  defendants'  employes,  managing  the  steamer, 
without  any  fault  or  negligence  on  the  part  of  the  persona 
managing  the  sloop. 
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The  plaintiff  damages  were  liqtiidated  by  stipnlation, 
with  the  exception  of  the  value  of  the  sloop,  and  the  ques* 
tion  of  interest,  which  were  left  to  be  determined  by  the 
referee. 

The  referee  allowed  interest  on  the  damages^  which  con- 
sisted of  the  value  of  the  vessel,  less  the  value  of  hull  and 
rigging  saved,  the  value  of  cargo  and  frei^it  lost,  and  the 
expenses  of  raising  the  hull  and  caigo  saved.  The  value  of 
the  cargo  saved  far  exceeded  the  cost  of  raising.. 

A.  Smedbergh  and  A.  J.  Pa/rker^  for  appellant.  No 
vessel  has  a  right  to  come  in  dose  proximity  with  another, 
and  claim  exemption,  because  the  other  commits  a  mistake. 
{Aiiaim  v.  Jf.  J.  Steambaai  Oo.y  decided  in  Oourt  of 
A.ppeals  November  22d,  1870,  N.  Y.  Transcript,  April  18th, 
1871 ;  2%e  CarroUy  8  Wallace,  302.)  The  steamer  had  no 
proper  lookout.  {The  Ottanjoa^  3  Wallace,  268,  272 ;  Th$ 
Hypodame^  6  Wallace^  219.)  It  was  proper  for  the  West* 
Chester  to  drift.  {The  Kmbw^lty^  4  Bktch.,  325 ;  The  SeiotOj 
Davies  JEL,  359 ;  S.  0.,  6  Legal  Ob.,  442 ;  IHtz  v.  BuUj  12 
How.,  U.  S.,  466;  BvMerfiddY.  Boydy  4  Blatch.,  356; 
Stwrgis  v.  Bcyer^  24  How.,  XJ.  S.,  110, 118,  120 ;  Pearoe  v. 
Page,  24  How.,  IT.  8.,  228,  231,  233 ;  The  Mand  OUy,  5 
Blatch.,  264 ;  Sbvut  v.  Fost&r,  1  How.,  U.  8.,  89 ;  Sieamskip 
Fannie  v.  Schooner  EUen  Forrester^  IT.  8.  S.  0.,  Daily 
Transcript,  May  ISth,  1871 ;  Oroekett  v.  Newkm^  18  How., 
IT.  S.,  681,  583 ;  Laivme  v.  Tburm,  9  La.,  428 ;  Newton  v. 
StMvM,  10  How.,  U.  S.,  586 ;  The  CwrdbuSy  2  Ourtis,  69 ; 
The  OUbey  6  notes  of  cases,  275 ;  1  Parsons  on  Shipping 
and  Admiralty,  571,  572.)  If  case  is  doubtftd,  referee's  con- 
clusions should  not  be  reversed.  (  Weaterlo  v.  JDewiUy  36  N. 
Y.,  344,  345 ;  MereiC  v.  IT.  B.  B.  G>.,  24  How.,  104.)  Art. 
20  of  act  of  coQgrefls  of  1864  violated,  as  there  was  no  look- 
out {Beek  V.  8.  B.  T.  Oo.,  6  Bobt.,  82, 92;  The  Ottawa^  3 
Wal.,  268 ;  The  Hypodame^  6  Wal.,  216.)  The  referee  was 
correct  in  allowing  interest.  {The  Ma/ry  Jane  Vaughany. 
The  Telegraphy  2  Benedict  K,  47 ;   Wdtkineon  v.  Zangdon^ 
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8  John.  B.,  213 ;  £:iook  v.  Robinson,  22  Wendell,  157 ;  Sedg- 
wick on  DamBgee,  385 ;  The  B^ttimore^  8  Wal.,  385.) 

T.  B.  Eldrid/ge  and  S.  Simdfj  for  respondents.  The  order 
of  General  Term  will  be  affirmed,  if  there  is  evidence  upon 
which  its  views  can  be  based.  (Code,  §  268 ;  Hoyty.  Thomp- 
«>»,  19  N.  Y.,  207 ;  Beebey.  Mead,ZZlS(Y.,hVl\  CdLemtm 
V.  Seoov^  Avmw  JR.  M.  Co.,  38  N.  Y.,  201.)  If  plaintiff's 
negligence  contributed  in  any  degree  to  injury,  he  cannot 
recover.  {BvMon  v.  H.  JR.  B.  Co.,  18  If .  Y.  248 ;  KeUey  v. 
Ba/rwn,  12  K  Y.,  425 ;  Grace  v.  Qvtdl&r,  7  Wall.,  196 ; 
Dpwell  V.  Steam  Nam.  Co.,  Ell.  &  BL ;  Nelson  v.  JLda/nd,  22 
How.,  55;  Rathbtmv.  Payne,  19  Wend.,  398;  8trout\. 
Foster,  1  How.,  U.S.,  89 ;  The  Indiana,  1  Abb.  Adm., 380 ; 
The  Potomac,  8  Wall.,  590 ;  The  Champion^  1  Abb.  Ad., 
202,  206,  207 ;  Neal  v.  OUbert,  23  Conn.,  437.)  He  must 
prove  affirmatively  due  care.  {Drew  v.  Chesapeake,  2  Doug., 
33 ;  Haldeman  v.  BeoJcwHh,  4  McLean,  286  j  Wmd  v.  Armr 
s(nr(mg,  14  HI.,  283)  No  lookout  independent  of  pilot  required. 
{The  Farragut,  10  Wall.,  334.)  The  presumption  is,  defend- 
ants were  free  from  neglig^ice.  (1  Cowen  &  Hill's  notes,  3d 
ed.,  441 ;  Sta^  v.  Peck,  1  HiU,^  270,  273 ;  B^tterfidd  v. 
Boyd,  4  Blatchford,  356,  358.)  Evidence  so  decided  in  favor 
of  defendants,  that  decision  of  referee  is  not  final.  {Adsit  v. 
Wilson^  7  How.,  64,  66 ;  Jaokson  v.  StevnJmrgh,  1  Caine's, 
163 ;  Conrad  v.  Williams,  6  Hill,  444, 457 ;  Boj/d  v.  CoU,  21 
How.,  191 ;  JStrorig  v.  Place,  83  How,,  114.) 

Bapallo,  J.  The  principal  fact  in  controvei^y  upon  the 
trial  was,  whether  at  the  time  of  the  collision,  the  sloop  was 
drifting  down  the  river  with  the  tide,  as  described  by  the 
plaintiff's  witnesses,  without  wind  sufficient  to  give  her  steer- 
age way,  or  whether,  as  the  defendants'  witnesses  testify,  she 
was  sailiuj^  with  a  good  breeze,  on  a  course  which  would  have 
carried  her  to  the  eastward  of  the  steamer,  and  when  within 
a  few  yards'  distance,  voluntarily  changed  her  course  so  as  to 
throw  herself  athwart  the  bow  of  the  steamer.    It  being  stated 
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in  the  order  appealed  from,  that  the  new  trial  was  granted  on 
questions  of  iact  as  well  as  of  law,  we  have  been  compelled  to 
examine  the  evidence  with  the  view  of  determining,  whether 
a  new  trial  should  have  been  granted  on  the  ground  that  the 
findings  of  the  rqferee  were  against  the  weight  of  the  evi- 
dence. 

If  the  collision  occurred  in  the  manner  claimed  by  the 
defendant,  the  case  is  too  clear  for  discussion.  But  if  the 
plaintiff's  version  be  the  true  one ;  if  the  sloop  was  becalmed 
and  drifting  with  the  tide,  and  the  appearance  of  a  change  of 
course  was  produced,  as  stated  by  the  plaintiff's  witnesses,  not 
by  the  action  of  the  helm,  but  by  a  momentary  puff  of  air, 
which  threw  her  boom  over  to  the  eastward,  and  canted  her 
bow  to  the  westward,  while  she  had  no  steerage-way,  a  more 
serious  case  is  presented. 

The  referee  has  found  this  controverted  fact  in  favor  of  the 
plaintiff.  The  court  below,  in  giving  the  reasons  for  its  deci- 
sion, has  not  differed  with  his  finding  in  respect  to  the  circum- 
stances of  the  collision ;  and  after  a  careful  examination  of 
the  testimony,  we  have  come  to  the  conclusion,  that  a  finding 
in  accordance  with  the  plaintiff's  version  is  not  against  the 
weight  of  the  evidence. 

Assuming  then,  as  we  must,  that  there  was  no  wind,  and 
the  sloop  was  drifting  with  the  current,  we  entertain  no  doubt 
as  to  the  suffipiency  of  the  evidence,  to  sustain  the  finding  of 
negligence  on  the  part  of  the  defendants.  From  the  circum- 
stances of  the  collision,  as  testified  to  by  the  witnesses  on  the 
part  of  the  plaintiff,  the  referee  may  have  discredited  the 
statement  of  Delamater,  who  was  at  the  wheel  of  the  steamer, 
and  may  have  founds  that  he  did  not  see  the  sloop  in  time 
to  take  measures  to  avoid  her,  or  he  may  have  found  that, 
seeing  her,  Delamater  omitted  to  change  the  course  of  the 
steamer,  as  he  should  have  done.  If  there  was  any  danger 
of  the  vessels  coming  together,  it  was  the  duty  of  the  steamer 
to  take  action  to  avoid  it ;  yet,  although  the  sloop  was  seen 
by  the  men  on  the  barges  in  tow  at  the  distance  of  more  than 
a  mile,  and  one  of  the  defendant's  witnesses,  who  was  on  one 
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of  the  barges,  teetifiied  that  the  sloop  appeared  to  him  to  be 
coming  close  to  the  barges,  and  that  he  took  measnres  to  pro- 
vide against  her  colliding  with  the  barges,  it  is  not  shown  that 
the  steamer  did  anything  whatever,  for  the  purpose  of  keeping 
ont  of  the  way,  until  the  vessels  were  within  twenty-five  or 
thirty  yards  of  each  other,  when  she  rang  to  stop  her  engine. 
The  man  at  the  wheel  testified,  that  the  steamer  was  then  on 
the  same  conrse  which  she  had  been  keeping  for  half  an  hour 
previously.  It  is  evident  that  if  there  was  no  wind,  the 
sloop  could  not  have  moved  materially  out  of  the  course  in 
which  she  was  drifting,  and  that  a  change  should,  therefore, 
have  been  made  in  the  course  of  the  steamer,  so  as  to  clear  her. 

The  defence  must,  therefore,  rest  upon  the  allegaticm  of 
contributory  negligence  on  the  part  of  the  sloop. 

As  we  have  already  stated,  we  do  not  deem  the  evidence  on 
the  part  of  the  defence,  in  respect  to  the  wind  and  the  move- 
ments of  the  sloop,  so  preponderating  as  to  justify  us  in  hold- 
ing that  the  referee  should  have  found  that  the  ^loop  had  a 
wind,  and  wrongfully  or  negligently  changed  her  course,  and 
that  his  finding  to  the  contrary  was  against  the  weight  of  the 
evidence.  But  it  is  claimed  on  the  part  of  the  defendants,  that 
conceding  that  the  sloop  was  drifting  with  the  tide,  and  not 
Under  the  control  of  her  helm,  it  was  negligent  to  suffer  her 
to  proceed  in  that  unmanageable  condition,  and  it  was  her 
duty  to  come  to  an  anchor. 

This  position  is  sustained,  by  the  opinion  of  the  majority 
of  the  court  below,  and  is  stated  as  the  ground  upon  whidi 
the  new  trial  was  granted. 

We  cannot  concur  in  this  view.  It  is  not  sustained  by 
authority ;  and  the  adoption  of  such  a  rule  would  materially, 
and  it  seems  to  us,  unnecessarily  embarrass  sailing  vessels, 
especially  in  the  navigation  of  rivers.  A  sailing  vessel  should, 
unless  special  circumstances  exist  rendering  it  dangerous^  be 
entitled  to  take  advantage  of  a  favorable  tide  as  well  as  wind ; 
and  in  a  temporary  calm,  or  when  the  wind  is  baffling  to 
keep  in  condition,  to  take  advantage  of  any  breeze  which  may 
8{Nring  up.    She  should  not  be  eompelled,  when  a  regular 
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current  is  carrying  her  toward  her  destination,  to  come  io  an 
anchor  or  lower  Jier  BaUfl  eyexj  tim»  the  wind  Blackens  or 
£u1b. 

If  the  current  .shonld  be  drifting  her  towaard  a  stationary 
object,  or  one  nnable  to  keep  out  of  her  way,  /no  donbt  it 
would  be  h^  duty  to  anchor  or  take  other  measnieB  to  avoid 
oollisiQn«  But  in  the  navigation  <^  a  river,  a  sailing  vessel 
owes  no  «uch  dnty  to  an  approaching  steamer  to  which  she  is 
visible,  and  which  has  motive  power  and  sufficient  room  to 
enable  her  to  keep  dear.  The  steamer  fibonld  judge  of 
the  course  of  the  mivent  of  the  river  she  is  engaged  in 
navigating,  and  by  that  means  calculate  the  course  of  Ihe 
drifting  vessel  and  avoid  it  {Pearoe  v.  PagOy  M  Ebw. 
U.  8.,  228 ;  JTetotan  v.  JS^ObmSj  10  How.  U.  8.,  586 ;  OrociseU 
V.  Ji^ewtonj  18  How.  U.  8.,  681 ;  Lblwm  v.  Tbumd,  9  La., 
O.  8.,  428;  The  I&Umd  (%,  6  Slatchford,  264;  J^etov. 
BuUy  12  How.  U.  8.,  466;  The  FashiM  v^  Fo^i?,  6 McLean, 
162.)  A  steam  propeller  with  a  tow,  stands  upon  the  same 
footii^  in  respect  to  the  dnty  oi  avoiding  sailing  vessels,  as 
any  other  steamer.  (If.  Y.  ^md  BaU.  TraiM.  Co*  v.  PhU. 
aaid  San.  St.  Namffotian  Oo.y  22  Howard  IT.  8.,  461.) 

Ko  special  drcmnid^anceB  were  shown  in  this  case,  which 
rendered  it  improper  for  the  Westchester  to  take  advantage 
of  the  fjGtvorable  current  to  make  progress  on  her  voyage,  or 
to  keep  her  sails  up  to  catch  the  occasional  breeze.  'Hie  river 
was  upward  of  two  miles  in  width ;  the  channel  upwards  of 
one  mile  in  width,  and  almost  entirely  dear  of  vessels.  And 
although  it  was  night  there  was  clear  starlight,  and  the  sloop 
had  her  lights  set,  in  a  manner  to  indicate  that  she  was  under 
way.  It  does  not  appear  that  there  was  any  deficiency  in  her 
equipment  Her  master  and  crew  were  on  deck;  she  had  a 
proper  lookout,  and  the  speed  of  the  current  did  not  exceed 
two  miles  per  hour.  At  the  rate  at  which  both  vessels  wore 
progressing,  those  navigating  the  steamer  could  with  proper 
attention,  have  seen  the  sloop  approaching  for  a  considerable 
time  before  meeting  her,  and  made  their  calculations  as  to  her 
course,  based  upon  the  condition  of  wind  and  tide.    There 
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was  ample  room,  and  the  sloop  had  a  right  to  expect  that  the 
steamer  would  pass  her  at  a  safe  distance. 

Assuming  therefore,  as  we  must,  that  the  referee,  in  effect, 
determined  that  the  collision  occurred  in  the  manner  claimed 
by  the  plaintiff,  and  such  finding  not  being  against  the  weight 
of  evidence,  our  conclusion  is,  that  contributory  negligence 
on  the  part  of  the  plaintiff  was  not  shown,  and  that  the  find- 
ing of  the  referee  on  that  branch  of  the  case  should  be  sus- 
tained. 

We  have  examined  the  various  exceptions  to  rulings  on 
questions  of  evidence,  and  do  not  find  in  them  any  sufiSdent 
ground  for  reversing  the  judgment. 

The  only  remaining  questions  raised,  relate  to  the  damages. 
By  the  stipulation  of  the  parties,  but  two  items  were  left  to 
be  passed  upon  by  the  referee,  viz.,  the  value  of  the  sloop, 
and  interest.  There  was  sufficient  evidence  to  sustain  his 
finding,  as  to  the  value  of  the  vessel,  and  we  think  that 
interest  on  the  value  of  the  property  lost  was  properly 
allowed.  In  cases  of  trover,  replevin  and  trespass,  interest 
on  the  value  of  property  unlawfully  taken,  or  converted,  is 
allowed  by  way  of  damages,  for  the  purpose  of  complete 
indemnity  of  the  party  injured,  and  it  is  difficult  to  see  why, 
on  the  same  principle,  interest  on  the  value  of  property  lost 
or  destroyed,  by  the  wrongftQ  or  negligent  act  of  another, 
may  not  be  included  in  the  damages.  {Propeller  Mary 
Vcmghan  v.  Sieaniboat  Telegraphy  2  Benedict,  47 ;  Sedgwick 
on  Damages,  p.  886,  and  cases  cited ;  WalrcUh  v.  JRedfieldy 
18  N.  T.,  467.) 

The  order  appealed  fi^m  should  be  reversed,  and  the  judg- 
ment on  the  report  of  the  referee  affirmed  with  costs. 

Oh.  J.,  Gbovbb  and  Pbokhah,  J  J,,  concur;  Allen  and 
FoLGSB,  JJ.,  not  voting. 

Judgment  affirmed. 

SiCKBLS  —  Vol.  L       47 
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The  Hoke  Life  Insueanob  Coicpant  of  Bbooexyn,  Appel- 
lant, V.  Syltbstbb  J.  Shebman,  Bespondent. 

Where  a  tenant  yields  the  possession  of  the  demised  premises,  in  pursn- 
ance,  or  in  consequence  of  a  Judgment  for  the  recovery  of  possession,  to 
the  person  a^udged  to  be  the  rightfhl  owner  of  the  paramount  tiUe,  it 
is  an  eviction,  and  he  is  discharged  from  the  payment  of  rent 

H.,  the  owner  of  certain  premises  in  New  York,  leased  them  to  D.,  the 
lease  contained  a  covenant,  that  the  lessee  should  not  use  or  allow  any 
part  of  the  demised  premises,  to  be  used  for  any  business  deemed  by  fire 
insurance  companies  extra  hazardous.  D.  sublet  a  portion  to  the  plain- 
tiff, who  sublet  to  defendant  AH  the  leases  contained  similar  covenants. 
Defendant  commenced  a  business  prohibited  by  the  covenants  in  the 
leases.  H.  brought  ejectment  against  D.  and  his  sub-tenants,  and 
obtained  Judgment  Defendant  thereupon  abandoned  the  premises, 
leaving  the  key  with  plaintifil 

Haidy  that  this  was  in  effect  a  surrender  to  H.,  and  an  eviction. 

The  rule  that  defendant  was  discharged  thereby  from  the  payment  of  rent 
was  not  changed  by  the  fact,  that  the  Judgment  in  the  ejectment  suit  was 
obtained,  in  consequence  of  defendant's  violation  of  the  covenants  in  his 
lease.    Plaintiff's  remedy  is  by  action  foe  breach  of  those  covenants. 

(Aigned  September  7th,  1871 ;  decided  November  10th,  1871.) 

Appeal  from  an  order  of  the  General  Term  of  the  second 
judicial  department,  reversing  a  judgment  in  favor  of  plain- 
tiff entered  in  Kings  county  upon  the  report  of  a  referee,  and 
ordering  a  new  trial  at  the  circuit. 

Samuel  Y.  Hoffman,  owner  of  premises  258,  259  and  260 
Broadway,  New  York  city,  leased  the  same  to  Daniel  Devlin 
for  five  years,  from  May  1st,  1864.  This  lease  contained  a 
covenant  that  the  lessee  ^^  should  not  use  the  premises,  or  any 
part  thereof,  or  allow  them  to  be  used,  for  any  business  which 
shall  be  deemed  extra  hazardous  by  the  fire  insurance  compa- 
nies of  the  city  of  New  York,  whereby  the  insurance  will  be 
affected."  Devlin  &  Co.,  February  7, 1865,  sub-let  a  portion 
of  the  premises  to  the  plaintiff  with  a  similar  covenant,  and 
on  April  12,  1866,  plaintiff  sub-let  the  two  upper  lofts  to 
defendant  for  three  years  from  May  1st,  1866,  with  like 
covenants,  for  the  sum  of  $4,500  per  apnum,  payable  qoar- 
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terly.  Defendant  took  possession  of  said  lofts  May  1,  1866, 
and  immediately  thereafler  introduced  the  manufacturing  of 
hoop  skirts.  In  the  latter  part  of  May,  1866,  Hofi&nan 
objected  to  the  hoop  skirt  business,  as  a  violation  of  the 
covenants  in  his  lease.  And  efforts  were  made  by  plaintiff,  to 
have  this  part  of  defendant's  business  removed  from  the  build- 
ing, but  defendant  refused  to  do  so.  Negotiations  having 
failed,  Hoffman  brought  ejectment  against  Devlin  and  all 
sub-tenants  in  October,  1866,  alleging  that  the  hoop  skirt 
business  of  Sherman  was  a  violation  of  his  lease.  Sherman 
answered.  The  action  was  referred,  and  judgment  for  plain- 
tiff entered  June  4,  1867.  "No  execution  ever  issued  upon 
said  judgment,  and  Hoffman  thereafter  collected  his  rents 
from  Devlin  &  Co.  under  his  lease  to  them  as  before,  and 
Devlin  &  Co.  collected  rents  from  plaintiff  under  their  lease 
the  same  as  before  the  judgment. 

The  defendant  Sherman  abandoned  the  premises  leased  to 
him  in  June,  1867,  leaving  the  key  with  plaintiff.  This 
action  is  for  the  quarter's  rent  due  August  1st,  1867. 

The  action  was  referred,  and  upon  the  referee's  report 
judgment  was  entered  in  favor  of  the  plaintiff  for  $1,599.46, 
October  31st,  1868. 

A.  B.  CapweUy  for  appellant.  There  was  no  eviction. 
(  Vemam  v.  Smithy  16  N.  T.,  383 ;  Kerr  v.  8h(w>^  13  Johns., 
386;  Waldron  v.  MeOa/rty^  8  Johns.,  464;  Ebrtz  v.  Carpenr 
tery  6  Johns.,  180 ;  Fowler  v.  Pdtingy  6  Barb.,  171 ;  Webb  v. 
Alexander,  7  Wend.,  383 ;  Wkiibeek  v.  Cooky  15  Johns.,  490 ; 
Hwit  V.  Amidony  4  Hill,  345 ;  Chafnberlain  v«  GraveSy  3  HQl, 
604.) 

Geo.  O.  Heynolds,  for  respondent.  Defendant  removed 
from  the  premises  by  compulsion  of  law.  {The  TT.  Co.  v. 
Inhdbitcmte  of  -4.,,  17  Mass.,  460 ;  Sanson  v.  Bucknef/^s 
HceciUorSy  4  Dana,  351, 354 ;  Preston  v.  Borton,  13  Pick.,  7.) 
The  judgment  in  ejeetobent  was  an  eviction  by  title  para- 
mount and  discharge  Bability  for  rent.    iDifett  v.  Pendle- 
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ton,  8  Cow.,  727,  730;  Simers  v.  Salters,  3  Denio,  214; 
OreenvavU  v.  Dams,  4  Hill,  643 ;  St.  John  v.  Palmer,  5 
Hill,  599 ;  Hwnt  v.  ArrdcUm,  4  Hill,  345,  Ct.  of  Errors ;  Leach 
v.  Bailey,  Ct.  of  Appeals,  1867,  eited  in  Curtis  v.  Btuh,  39 
Barb.,  664.) 

Ohuboh,  Ch.  J.  The  first  question  is,  whether  there  was 
an  eviction  of  the  defendant  from  the  demised  premises,  by 
the  owner  of  the  paramount  title. 

To  constitute  an  eviction  the  tenant  must  be  disturbed  in 
his  possession,  and  in  pleading  an  eviction,  an  ouster  must  be 
alleged.  (  Verrumi  v.  Smith,  15  If .  T.,  332 ;  Kerr  v.  Shofoy^ 
13  Johns.,  236 ;  Waldron  v.  MoCa/rthy,  3  id.,  471.)  But  there 
are  a  variety  of  circumstances,  which  are  deemed  such  a  dis- 
turbance of  possession  as  to  constitute  an  eviction,  short  of 
physical  force  or  legal  process.  It  has  been  held  that  any 
interference,  on  the  part  of  the  landlord,  which  impairs  the 
beneficial  enjoyment  of  the  premises,  such  as  the  creation  of 
a  nuisance  in  another  portion  of  the  same  building,  or  the 
like,  is  a  sufficient  disturbance  of  possession  to  constitute  an 
eviction.  (20  N.  T.,  281 ;  Dyeii  v.  Pendleton,  8  Cow.,  727, 
and  cases  there  cited.) 

But  the  tenant  must  quit  possession  in  consequence  of  such 
interference.  (Id.)  So  the  eviction  need  not  be  by  process  of 
law,  provided  the  tenant  yields  the  possession  to  the  person 
adjudged  to  be  the  rightful  owner ;  or  if  such  owner  (the 
premises  being  vacant)  enters  into  possession.  {St.  John  v. 
PoJmier,  6  Hill,  599.)  8o,  if  a  tenant  of  the  mortgagor,  upon 
foreclosure  and  sale  of  the  premises,  abandons  the  possession 
to  the  purchaser,  it  is  deemed  an  eviction  by  one  having  parar 
mount  title,  and  the  tenant  is  not  liable  for  rent  {Svmers  v. 
SaUus,  3  Denio,  214) ;  and  it  was  held  in  this  case  that  he 
was  not  obliged  to  remain  in  posaeasion,  and  pay  rent  to  the 
purchaser  to  whom  the  lease  had  been  assigned,  and  who 
offered  to  continue  it  to  the  end  of  the  term.  A  judgment 
alone  is  not  sufficient ;  the  possession  must  be  disturbed  or 
yielded. 
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But  if  the  tenant  yields  the  poBBeasion,  in  pnrsuance  of  a  judg- 
ment for  the  recovery  of  poBBOfision,  or  in  consequence  of  it, 
to  the  person  adjudged  to  be  the  rightftd  owner  of  the  para- 
mount tide,  it  is  an  eviction.  {Fowler  v.  Polmg^  6  Barb., 
165,  and  cases  before  dted.) 

This  distinction  will  reconcile  the  authorities,  which  other- 
wise may  seem  conflicting.  The  rule  to  be  gathered  from  all 
the  authorities,  and  which  accords  with  good  sense,  is  that  a 
person  cannot  remain  in  possession  of  premises,  and  still  claim 
that  he  has  been  turned  out ;  nor,  when  a  judgment  of  a  com- 
petent court  has  determined,  that  he  shall  deliver  possession 
to  a  particular  person,  need  he  wait  to  be  forcibly  ejected.  He 
can  acquiesce  in  the  judgment  of  the  court,  and  voluntarily 
obey  its  mandate. 

In  this  case,  the  judgment  obtained  by  Hoffman  was,  that 
he  recover  possession  of  the  premises,  ^^  and  that  said  defend- 
ants deliver  the  possession  of  the  said  premises  to  the  plain- 
tiff, and  that  he  have  execution  therefor." 

The  defendant  had  a  right  to  comply  with  the  requirement 
of  the  judgment,  without  waiting  for  the  execution.  An 
eviction  by  title  paramount,  before  the  rent  &lls  due,  dis- 
charges the  tenant  from  the  payment  of  rent.  The  obligation 
ceases  when  the  consideration  for  it  ceases,  which  is,  the  ei\joy- 
ment  of  the  land.    (1  Kent's  Com.,  464.) 

But  the  referee  finds,  that  the  defendant  did  not  surrender 
the  possession  to  Hoffinan,  the  plaintiff  in  the  judgment  in 
ejectment ;  and  it  is  urged  that  he  cannot,  therefore,  claim  the 
benefit  of  the  rule  referred  to.  It  is  undisputed  that  he  aban- 
doned the  premises  and  delivered  the  keys  to  the  plaintiffs  in 
this  action,  who  were  his  lessors,  and  who  were  also  parties 
defendant  to  the  action  in  ejectment,  and  bound  by  the  judg- 
ment. 

If  the  defendant  had  delivered  the  keys  to  a  stranger,  hav- 
ing or  claiming  an  interest  not  subordinate  to  the  judgment, 
there  might  have  been  force  in  this  objection ;  but  the  plain- 
tiffs cannot  object  on  this  ground.  They  could  have  delivered 
the  keys  to  Hoffman,  in  accordance  with  the  judgment,  as 
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they  were  legally  bonnd  to  do ;  and  if  they  elected  not  to  do 
fio,  it  was  their  faulty  for  which  defendant  is  not  responsible. 

It  appears  that  the  judgment  was  obtained^  on  account  of 
the  business  of  the  defendant  of  manufacturing  hoop  skirts, 
which  was  a  violation  of  a  covenant  in  the  lease  from  Hoff- 
man to  Devlin  &  Co.,  that  no  business  which  was  deemed  by 
the  insurance  companies  to  be  extrahazardous,  should  be  car- 
ried on  in  any  part  of  the  premises ;  and  when  the  defendant 
removed  that  business,  neither  Hoffinan  nor  the  plaintiffs 
intended  or  desired  to  change  their  relations  to  the  property ; 
and  they  did  Aot,  as  the  latter  continued  to  pay  rent  as  before. 
It  is  manifest  that  this  was  understood  by  the  defendant  and 
all  the  other  parties,  and  it  is  presumed  that  the  keys  were 
delivered  to  the  plaintiffs  with  that  understanding.  But, 
upon  technical  grounds,  it  may  well  be  doubted  whether  the 
abandonment  of  possession,  in  pursuance  of  the  judgment, 
did  not  operate  to  transfer  the  seizin  to  Hoffman,  and  put 
him  in  constructive  possession  of  the  premises.   (5  Hill,  supra,) 

It  is  also  claimed  that  the  judgment  in  favor  of  Hoffinan, 
having  been  obtained  by  reason  of  the  business  carried  on 
by  the  defendant,  and  which  was  a  violation  of  the  covenants 
in  the  original  lease  from  Hoffman  to  Devlin  &  Co.,  and  also 
of  the  covenants  in  the  lease  from  the  plaintiffi  to  the  defend- 
ant, he  cannot  take  advantage  of  his  own  wrong,  and  thus 
relieve  himself  from  the  payment  of  rent.  While  this  posi- 
tion is  plausible,  I  do  not  think  it  is  tenable.  The  judgment 
by  Hoffinan  was  by  virtue  of  the  forfeiture,  for  a  violation  of 
the  covenants  in  the  lease  from  him  to  Devlin  &  Co.  The 
rights  of  the  parties  in  this  action,  under  the  lease  executed 
by  them,  were  not  and  could  not  be  litigated  in  that  action. 
If  the  plaintiffs  had  expressly  stipulated,  that  the  defendant 
might  carry  on  the  hoop  skirt  business,  the  result  of  Hoff- 
man's action  would  have  been  in  no  degree  affected.  If  the 
defendant  has  violated  the  covenants  in  his  lease,  the  plain- 
tiffs are  not  remediless,  but  can  maintain  an  action  for  such 
violation,  and  recover  such  damages  as  they  have  suffered, 
which  may  or  may  not  be  equal  to  the  rent ;  but  they  cannot 
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maintain  an  action  for  the  rent.  As  we  have  seen,  the  cir- 
camstances  amount  to  an  eviction  of  the  defendant,  and  the 
rent  is  extinguished,  bat  this  does  not  shield  him  from  lia- 
bility for  a  violation  of  his  other  covenants. 

These  views  render  it  nnnecessary  to  review  the  qneetion 
of  fact,  whether  the  plaintifib  consented  to  or  requested  the 
abandonment  of  the  premises  by  the  defendant. 

The  order  granting  a  new  trial  must  be  affirmed,  and 
judgment  absolute  ordered  for  the  defendant. 

All  concur. 

Judgment  affirmed.  // 
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Thb.  People  ex  rd,  Abmstrad  0.  Henry  and  others,  Com-        rie  sn' 
missioners,  etc.,  Bespondents,  v.  James  Kostbanb,  Super- 
visor, etc.  Appellant. 

Upon  an  order  to  show  cause  why  a  peremptory  writ  of  mandamus  should 
not  issue,  which  order  contains  the  usual  clause, "  or  for  other  relief/'  the 
Supreme  Court  has  power  to  grant  a  peremptory  writ  of  mandamus, 
for  any  relief  to  which  relator  is  entitled,  although  not  specified  in  the 
order. 

The  mandatoiy  part  of  the  writ  need  only  describe  the  thing  to  be  done  with 
reasonable  certainty,  so  that  defendant  wUl  know  what  is  required  of 

Under  the  provisions  of  chapter  905  of  the  Laws  of  1809  (authorizing  the 
construction  of  a  highway  in  the  towns  of  Jamaica  and  Newtown,  in  the 
county  of  Queens),  as  amended  by  chapter  750  of  the  Laws  of  1870,  the 
supervisor  of  the  town  of  Jamaica  is  required  to  pay  over  the  moneys 
raised  for  the  purposes  of  the  act  to  the  commissioners  thtrehi  appointed. 

The  position  of  commissioner  xmder  that  act  is  an  office,  and  under  sec- 
tion 1  of  article  10  of  the  State  Constitution,  it  is  vacated  by  the  accept- 
ance of  the  office  of  sheiiff  by  one  of  the  commissioners. 

When  a  person  sets  up  a  title  to  property  by  virtue  of  an  office,  and  comes 
into  court  to  recover  it,  he  must  be  an  officer  de  jure,  as  well  as  de  facto, 
particularly  where  he  acts  against  the  express  mandate  of  the  Constitu- 
tion in  holding  the  office. 

Under  said  act,,  where  the  office  of  one  of  the  commissioners  is  thus  made 
vacant  by  his  acceptance  of  the  office  of  sheriff,  the  other  two  commis- 
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sionen  baye  no  pover  to  act  whfle  the  Tacani^  existB ;  and  tbe  &tt  of 
the  vacani^  is  a  Justification  to  said  aapenriaor,  in  reftising  to  pay  over 
the  moneys  collected. 
The  granting  of  a  writ  of  mandamus,  therefore,  to  compel  sach  payment,  is 
error. 

(Argued  September  12, 1871 ;  decided  November  10, 1871.) 

Appeal  from  tlie  order  of  the  General  Term  of  the  eecond 
judicial  department,  affirming  an  ordec  directing  a  mandamus 
to  issue  requiring  the  defendant  ^'  to  pay  over  to  the  relators, 
as  commissioners,  to  lay  out  and  construct  a  public  road  or 
highway  in  the  towns  of  Jamaica  and  Kewtown,  the  moneys 
raised  by  tax  in  the  town  of  Jamaica,  under  chapter  750, 
Laws  of  1870  of  the  State  of  New  York,  for  the  construction 
of  said  road,  and  which  have  been  paid  oyer  to  him,  said 
supervisor." 

The  relators,  at  the  time  of  making  the  demand,  required 
the  supervisor  to  pay  to  them  the  sum  of  $30,000,  whictiwas 
refused,  upon  the  ground  that  the  law  did  not  give  him 
authority  to  pay  it  over. 

A  tax  of  $80,000  had  been  unposed ;  and  between  $26,000 
and  $27,000  had  been  collected  and  paid  over  to  defendant. 

At  the  general  election  held  in  November,  1870,  Armstead 
0.  Henry,  one  of  the  commissioners,  was  elected  sheriff  of 
Queens  county,  and  had  accepted  and  entered  upon  the  duties 
of  the  office. 

No  opinion  was  written  either  at  Special  or  General  Term. 

J.  H.  Bergen^  for  appellant  Relators  must  show  a  dear 
legal  right  to  the  thing  sought.  {People  t.  Booths  49  Barb., 
81 ;  People  t.  CofUraotrng  Boards  27  N.  T.,  378.)  If  the 
relators  ask  too  much,  defendant  entitled  to  judgment. 
{People  V.  Swpervieora  of  2>.,  1  Hill,  50 ;  People  v.  Svpervir 
sore  ofW.^  12  Barb.,  446;  People  v.  Bwrker,  85  Barb.,  105 ; 
People  ▼.  Board  of  SupervieorSy  10  Barb.,  233;  S.  C, 
affirmed  on  appeal,  21  How.,  288.)  There  was  no  legal  board 
of  conmiissioners.  (Oonstitution,  art.  10,  §  1;  Bouvier's 
Law  Die,  Title  ''Office" ;  Benly  y.  Mwyor  of  Lynv^  5  Barg.^ 
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9 ;  Bacon's  Abridg.,  Title  Office,  20  Wend.,  596 ;  People  v. 
ITayeSj  7  How.,  248;  Laws  1869,  oh.  905,  §  1 ;  8  R  S.,  5th 
ed.,  p.  869,  §  29 ;  JSTeder  y.  Frost,  22  Barb^  401.) 

S.  Handj  for  reqxmdenta.  The  oommissionerB  are  not 
officers.  {Shdxn/gom  Co.  v.  Parker,  8  Wall.,  93.)  The  title 
to  office  cannot  be  inquired  into  collaterally.  {People  v. 
White,  24  Wend.,  589 ;  People  v.  Hopeon,  1  Den.,  597.) 

Ohusoh,  Ch.  J.  It  is  objected  that  die  order  granting  a 
peremptory  mandamus  should  be  reversed,  because  the  man* 
datory  part  of  the  order  yaries  from  that  of  the  order  to  show 
cause.  The  latter  was  an  order  to  show  cause,  why  a  per* 
emptoiy  mandamus  should  not  issue  to  compel  the  appellant 
to  pay  over  $30,000  to  the  relators ;  the  whole  amount  of 
the  tax  assessed  upon  the  town  of  Jamaica,  which  it  was 
alleged  had  been  collected  and  paid  over  to  the  appellant, 
while  the  former  required  liie  payment  of  what  actually  had 
been  collected  and  paid  to  him. 

This  court  hdd  in  The  People  v.  The  ikypervieora  of  Ddor 
ware  County,  that  when  proceedings  for  a  mandamus  are 
commenced,  by  an  order  to  show  cause  why  the  defendant 
should  not  do  a  certain  thing,  the  clause,  ^^  or  for  other  relief," 
gave  the  court  power  to  grant  the  writ  for  any  relief  to  which 
the  party  was  entitled,  although  the  relief  granted  might  not 
be  the  same  as  that  specified  in  the  order  to  show  cause. 

The  court  would,  of  course,  exercise  a  sound  discretion, 
and  would  deny  the  writ  altogether,  if  it  appeared  that  the 
relator  was  not  entitled  to  the  thing  demanded,  but  was  enti- 
tled to  something  which  the  defendant  was  willing  to  per* 
form.  In  this  case  $80,000  was  demanded.  The  appellant 
denies  that  he  has  received  the  whole  of  that  amount.,  and 
alleges  he  has  received  not  over  about  $27,000,  but  refused  to 
pay  the  relators  anything,  claiming  that  they  were  not  legally 
entitled  to  it. 

In  such  a  case  the  court  had  power,  and  it  was  proper  to 
pass  upon  the  point  made  by  the  defendant ;  and  if  that  was 
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decided  against  him,  to  modify  the  writ  bo  as  to  require  him, 
to  pay  over  the  amount  which  he  admitted  he  had  in  his 
hands.  It  is  nnnecessarj  to  determine,  whether  this  oonrse 
would  have  been  upheld  if  an  alternative  voit  had  first  been 
issued,  and  the  case  heard  upon  an  issue  of  law  or  &ct  joined 
upon  the  return. 

It  was  also  urged  upon  the  argument  that  the  order  should 
be  reversed,  because  the  precise  amount  is  not  specified  in 
the  peremptory  writ.  This  position  is  not  tenable.  All  that 
is  necessary  is  that  the  thing  to  be  done  should  be  described 
with  reasonable  certainty,  with  such  certainty  that  defendant 
will  know  what  is  required  of  him.  This  rule  is  peculiarly 
applicable  to  pubUc  ofScers,  who  are  commanded  to  perform  a 
public  duty,  and  especially  where  the  £eu^  constituting  the 
act  are  within  their  personal  knowledge. 

Assuming  that  it  was  the  duty  of  the  appellant  to  pay 
over  the  whole  $30,000,  or  so  much  thereof  as  he  had  received, 
when  called  upon  for  the  whole,  he  answers,  substantially,  ^^  I 
have  only  received  about  $27,000,  but  I  refuse  to  pay  over 
anything,"  on  the  ground  that  the  persons  demanding  it  are 
not  entitled  to  receive  it. 

The  court  decided  that  these  persons  were  entitled  to 
receive  it,  and  commanded  the  appellant  to  pay  over  what 
he  had  received.  There  is  neither  uncertainty  nor  injustice 
in  this  requirement  He  knew  how  much  he  had  received, 
and  if  he  paid  that  sum  he  would  be  protected ;  if  not,  an  attach* 
ment  would  rightfully  issue  against  him.  His  duty  was 
adjudged  to  be,  to  pay  the  money  to  the  persons  claiming  it, 
and  that  duty  was  sufficiently  defined  in  requiring  him  to  pay 
all  that  he  had  received. 

If  he  desired  in  good  fiiith  to  comply  with  the  writ,  but 
was  unable  to  do  so  from  the  uncertainty  of  the  mandate,  the 
court  would  doubtless  relieve  him ;  but  in  this  case  there  was 
no  room  for  doubt.  The  act  to  be  performed  was  specifically 
described,  and  there  is  no  pretence  that  the  appellant  did 
not  know  what  was  required,  or  that  he  was  unable  to  per- 
form it. 
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The  anthorities  cited  have  no  bearing  upon  this  point.  The 
leading  case  is  The  People  ▼.  Siypervieora  of  Dutcheea  (1  Hill, 
50),  which  was  heard  upon  a  return  to  an  alternative  writ, 
requiring  the  respondents  to  show  cause  why  they  should  not 
be  compelled  to  do  two  things.  The  court  held  that  the 
relators  were  entitled  to  one  and  not  the  other,  and  rendered 
judgment  for  the  defendants,  holding  that  the  requirement 
was  an  entirety,  and  must  be  sustained  as  such  or  fail, 
although  the  court  intimated  that  there  might  be  exceptions 
to  that  rule.  But  the  question  of  the  certainty  of  the  man- 
date was  not  involved. 

The  other  cases  cited  are  of  the  same  character,  and  do  not 
relate  to  this  point.  The  authorities,  as  well  as  general  prin- 
ciples, are  the  other  way.  Oommonwe<iUk  v.  Councils  ofPitU- 
Jyu/rg  (34  Penn.,  514)  was  a  case  heard  upon  a  return  to  an 
alternative  mandamus,  requiring  the  respondents  to  raise  the 
money  by  tax  to  pay  the  interest  upon  certain  bonds.  It  was 
objected  that  the  writ  did  not  mention  the  amount  of  the 
interest  due  or  the  amount  for  which  provision  was  to  be 
made.  The  court  overruled  the  objection  and  said :  ^^  It  is, 
however,  in  this  respect  sufficiently  certain.  It  describes  the 
bonds,  their  dates  and  amounts.  They  are  bonds  of  the  city 
of  Pittsburg.  From  the  necessity  of  the  case  the  amount  of 
the  unpaid  interest  must  be  known  to  the  obligors.  The 
extent  of  their  duty  is,  therefore,  defined." 

In  the  case  of  The  Queen  v.  Com,  of  SauthampUm  (1  B.  & 
S.,  5),  the  respondents  were  required  to  take  the  necessary 
and  legal  '^measures  and  proceedings  for  obtaining  and 
recovering"  of  the  Southampton  Dock  Company  certain 
moneys,  which  it  was  alleged  that  company  were  bound  to 
pay,  and  of  which  the  relators,  the  mayor,  etc.,  of  South- 
ampton, were  entitled  to  a  portion. 

It  was  objected  that  it  was  not  specified  what  legal  mear 
sures  the  respondents  were  required  to  take,  and  it  was  con* 
ceded  that  if  the  construction  of  the  writ  was,  that  an  action 
was  to  be  brought,  it  could  not  stand ;  but  the  objection  was 
overruled.    Obomfton,  J.,  said :  ^^  But  the  only  point  necessary 
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'for  U0  to  determine,  is  whether  the  mandatory  part  of  this  writ 
is  good.  Now,  I  have  always  nndentood  that  in  the  law  of 
mandamus,  the  rule  is  that  the  mandatory  part  of  the  writ 
may  be  vary  general,  bnt  that  the  return  mnst,  on  the  con- 
trary, be  yery  minute  in  showing  the  party  did  not  do  what 
he  was  commanded."  The  court  decides,  that  as  the  manda- 
tory part  of  the  writ  did  not  necessarily  require  an  action  to 
be  brought,  the  writ  should  stand. 

These  and  other  authorities  establish,  that  it  is  sufficient  to 
inform  public  officers  in  a  general  way  what  their  duty  is, 
and  to  command  its  performance,  unless  they  can  justify  or 
excuse  the  neglect.  They  cannot  shield  themselves  behind 
technical  objections  to  the  descriptiye  part  of  the  act  to  be 
done.  The  appellant  in  this  case,  it  is  just  to  say,  did  not 
attempt  to  do  so,  but  relied  upon  the  objection  that  the  rela- 
tors wore  not  legally  entitled  to  receive  the  money.  But  if 
this  objection  was  valid,  the  court  could  modify  the  writ  in 
this  respect.    {People  v.  SwpWa  qf  Delcma/rej  supra.) 

The  most  serious  obstacle  to  the  success  of  the  relators,  is 
the  question  as  to  their  legal  right  to  demand  and  receive 
this  money,  and  the  duty  of  the  appellant  to  pay  it  to  them. 
This  is  questioned  upon  two  grounds.  First,  that  the  amended 
act  of  1870  does  not,  in  terms,  require  the  defendant  to  pay 
the  money  to  the  commissioners.  The  original  act  of  1869 
contained  this  express  provision,  as  to  moneys  to  be  raised  in 
Jamaica  and  in  the  town  of  Newtown ;  but  the  eighth  section 
of  that  act  was  amended,  so  as  to  provide  for  raising  money 
in  Newtown  by  issuing  and  delivering  bonds  to  the  commis- 
sioners, while  the  proportionate  share  of  the  expense  of 
Jamaica  was  to  be  raised  as  provided  in  the  act  of  1869,  by 
taxation.  Although  the  express  provision  to  pay  the  money 
so  to  be  raised  to  the  commissioners  is  omitted  in  the  act  of 
1870,  the  implication  that  this  is  to  be  done  is  manifest,  from 
the  general  scope  of  the  whole  act,  and  from  the  express 
directions  for  them  to  use  the  money  in  a  particular  manner. 
The  objects  of  the  act  could  not  be  carried  out  unless  the 
money  was  paid  to  them,  and  we  think  they  were  entitled  to 
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receive  it  from  the  sapervifiCM'  of  the  town.  The  Becon<L 
ground  relied  upon  by  the  appellaat,  is  that  one  of  the  conF 
misflioners  had  vacated  the  office,  and  that  the  other  two  had 
no  right  to  act  antil  the  vacancy  was  flUed.  It  appears  that 
one  of  the  commiasionerB,  before  tiie  demand  for  this  money 
was  madcyhad  been  elected  to  and  had  accepted  the  office  of 
sheriff  of  the  county.  Section  1  of  art.  10  of  the  Constitution 
provides,  that  sheriflb  shall  hold  no  oAer  office. 

It  IB  a  settled  rule,  that  the  acceptance  of  an  incompatible 
office,  operates  as  a  resignation  of  the  incumbent  of  the  office 
then  held  by  him.  {People  v.  Oarriquej  2  Hill,  98,  and 
cases  there  dted.)  The  constitutional  provision  above  referred 
to  makes  the  office  not  only  incompatible,  but  expressly 
declares  that  sheriflEs  shall  hold  no  other  office.  If,  therefore, 
the  position  of  commissioner,  under  the  act  in  question,  is  an 
oficey  the  relator,  Henry,  vacated  it  by  accepting  the  office 
of  sheriff.  I  have  no  doubt  that  it  is  an  office.  It  is  a  public 
employment,  for  which  the  incumbent  receives  compensation. 
The  duties  to  be  discharged  were  of  a  public  character.  The 
commissioners  were  authorized  to  exercise  a  portion  of  the 
functions  of  government;  they  were  intrusted  with  the 
power  of  taking  private  property  for  public  use,  by  right  of 
emment  domain^  and  authorized  to  receive  and  expend  a 
large  amount  of  money  in  the  construction  of  a  public 
improvement;  and  they  possessed  every  attribute  and  charac- 
teristic of  public  officers,  and  come  within  every  accepted 
definition. 

^^ Office"  is  defined  to  be  ^^ a  right  to  exercise  a  pablic 
ftinction  or  employment,  and  to  take  the  fees  and  emoluments 
belonging  to  it."  (Bouvier,  Title  Office.)  «  The  idea  of  an 
officer  clearly  embraces  the  idea  of  tenure,  duration,  fees  or 
emoluments,  rights  and  powers,  as  well  as  that  of  duty ;  a 
public  station  or  employment ;  an  employment  confirmed  by 
appointment  of  government"  (BurrilPs  Die.,  Titie  Office.) 
Platt,  J.,  in  20  J.  K,  493,  defined  office  to  be  ^  an  employ- 
ment on  behalf  of  the  government  in  any  station  or  public 
trust,  not  merely  transient,  occasional  or  incidental."    What 
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Mr.  Henry  was,  therefore,  not  a  commissioner,  and  had  no 
more  right  to  act  in  that  o£Sce  than  any  other  citizen,  and  his 
want  of  title  is  available  in  this  proceeding. 

He  is  seeking  in  this  proceeding,  to  recover  possession  of 
this  money  by  virtue  of  an  office  which  he  does  not  hold. 
The  only  remaining  question  is,  whether  the  other  two  com- 
missioners conld  act  while  the  vacancy  existed?  I  think 
not  The  statute  appointing  them  confers  the  power  upon 
three,  and  provides  that  whenever  the  number  of  commis- 
sioners is  reduced  below  three  the  vacancy  shall  be  filled  by 
the  county  judge.  It  is  quite  evident  that  the  legislature 
intended  to  intrust  the  powers  conferred  to  three  persons, 
and  that  the  judgment  of  that  number  should  be  requisite  to 
the  discharge  of  their  duties.  I  am  not  aware  of  any  principle, 
which  enables  two  persons  to  discharge  a  public  duty  expressly 
devolved  upon  three  without  consultation  with  the  third.  At 
common-law  two  could  act  in  such  a  case,  but  it  was 
indispensable  that  the  three  should  meet  and  deliberate  upon 
the  subject.  {Crocker  v.  Orane^  21  Wend.,  211 ;  7  Cow.,  626, 
note  a;  22  Barb.,  400.)  And  this  rule  of  the  common-law 
has  been  confirmed  and  adopted  by  statute.  (2  K.  S.,  555,  § 
27.)  A  majority  may  perform  the  duty  after  all  have  met 
and  deliberated,  but  two  cannot  do  this  when  the  office  of  the 
third  is  vacant  any  more  than  they  could  if  the  third  had  not 
met  or  been  consulted.  The  power  was  delegated  to  three 
persons,  not  to  their  survivors  or  to  a  majority,  and  provision 
was  made  to  fill  vacancies,  so  that  three  should  at  all  times  be 
in  office.  If  two  could  act  as  survivors,  why  not  one  ?  No 
authority  was  cited  on  this  point,  but  upon  general  principles, 
and  the  reason  of  the  thing,  it  seems  quite  dear,  that  the  two 
commissioners  had  no  power  to  do  any  official  act. 

A  somewhat  analogous  principle  was  decided  in  the  case  of 
the  Qtieen  v.  Wake  (92  0.  L.  B.,  384),  in  which  it  was  held 
that  when  one  of  two  persons,  appointed  under  a  statute  to 
execute  jointly  the  office  of  derk  to  a  county  court  died,  the 
survivor  continued  to  hold  the  office,  though  he  could  not  act, 
until  a  successor  to  the  deceased  person  had  been  appointed. 
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The  defendant  was  justified  in  withholding  the  money  from 
the  relators^  because  they  had  no  legal  right  to  demand  it. 
He  was  a  public  officer  and  could  keep  the  money,  until  it 
was  claimed  by  officers  lawftdly  entitled  to  act  as  such,  and 
upon  this  ground  the  order  must  be  reversed. 

All  concur. 

Order  reversed. 
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EzBA  W.  AoEB,  Respondent,  v.  Dakibl  P.  Wbsicott, 
impleaded  with  others,  Appellants. 

A  recital  in  a  deed,  forming  a  link  in  thB  chain  of  title  of  any  &ctB»  which 
should  pat  a  sabsequent  grantee  or  mortgagee  upon  inqniiy,  and  cause 
him  to  examine  other  matters,  by  which  a  defect  in  the  title  would 
be  disclosed,  is  constnictiTe  notice  of  such  defect  But  the  bads  of  this 
rule  is  negligence,  and  it  is  only  applicable  to  cases,  where  the  purchaser 
or  encumbrancer  is  chargeable  with  gross  a^Ugenoe  in  not  making  the 
examination. 

The  recital  in  a  deed  was  in  substance,  that  it  was  made  in  pursuance  of  a 
contract  with  A.,  of  whom  the  grantee  was  assignee,  and  as  such  entitled 
to  the  conveyance. 

jBUci,  that  the  legal  inferonoe  iSrom  the  ftots  stated  was  in  fliq;>partofthA 
title,  and  there  was  nothing  therein  imposhig  upon  a  btmafda  mortgagee^ 
the  duty  of  examining  the  contract  or  assignment,  for  the  puipose  of 
ascertaining  if  there  were  latent  defects  in  the  title,  or  latent  equi- 
ties in  feror  of  the  aseognor. 

(Argued  September  8th,  1871 ;  dedded  NoTember  10th,  18T1.) 

Appeal  from  a  judgment  of  the  Oeneral  Term  of  the 
seventh  judicial  district,  affirming  a  judgment  entered  in 
Monroe  county  in  favor  of  plaintiff  upon  the  report  of  a 
referee.    (Reported  below  in  1  Lansing,  198.) 

Prior  to  the  29th  of  January,  1864,  Mrs.  Charlotte  H. 
BroMm  was  the  owner  in  fee  of  lots  55,  66,  57,  68,  and  59, 
on  the  east  side  of  Magne  street,  in  the  city  of  Rochester. 

On  that  day,  she,  by  written  contract,  agreed  to  convey  all 
those  premises,  except  thirty-three  feet  off  of  lot  55,  to  Ezra 
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W.  Acer,  the  plaintiff  herein,  upon  the  payment  by  him  of 
the  sum  of  $1,200. 

Acer  was  the  owner  in  fee  of  lot  No.  1  in  the  Whitney 
tract. 

Prior  to  the  24th  day  of  April,  1867,  Acer  had  made 
snch  payments  npon  this  contract,  that  there  remained  dne 
only  the  snm  of  $550 ;  and  on  that  day  he  entered  into  a 
written  contract  with  Geoi^  G.  Oortis,  one  of  the  defend- 
ants, to  convey  to  him  the  premltes  described  in  Mrst  Brown's 
contract,  and  also  lot  No.  1,  for  the  snm  of  $5,000,  to  be  paid 
by  Onrtis,  in  part,  by  conveying  to  Acer  other  land,  giving 
to  Mrs.  Brown  a  first  mortgage  to  secure  the  sum  dne  to  her 
on  Acer's  contract,  viz.,  $550 ;  and  giving  to  Acer  a  mort- 
gage on  the  same  premises  of  $3,380.20. 

Acer  had  been  negotiating  with  Mrs.  Brown  for  the  residne 
of  lot  55.  Onrtis  desired  1x>  obtain  it ;  and  after  making  the 
contract  of  April  24th,  Acer  and  Onrtis  desired  to  make  an 
arrangement  with  Mrs.  Brown,  by  which  she  wonld  execute  a 
deed  to  Oortis  instead  of  Acer,  and  take  his  bond  and  mort- 
gage for  the  unpaid  purchase-money  remaining  on  Acer's 
contract 

In  pursuance  of  their  wishes  she  agreed  to  sell  to  Onrtis 
the  residue  of  lot  56  for  $325,  and  include  that  with  the  land 
mentioned  in  her  contract  with  Acer,  in  one  deed,  running 
directly  to  Onrtis. 

Accordingly,  on  the  3d  day  of  June,  1867,  she  did,  by  deed 
dated  on  that  day,  for  a  consideration  (as  therein  recited)  of 
$1,550,  convey  to  Onrtis  the  premises  embraced  in  the  con- 
tract with  Acer,  and  also  the  residue  of  lot  55. 

The  deed  contains  the  usual  covenants  of  warranty  for  quiet 
possession,  and  the  following  recital :  ^^  This  conveyance  is 
made  in  pursuance  of  a  contract  of  sale  of  said  premises  made 
and  entered  into  by  the  party  of  the  first  part,  for  a  convey- 
ance thereof  to  one  Ezra  W,  Acer,  of  whom  the  said  party 
of  the  second  part  has  become  the  assignee  or  purchaser ;  and 
as  such  entitled  to  a  fulfillment  thereof,  by  virtue  of  this 
conveyance ;  said  contract  being  dated  January  29th,  1864." 
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It  was  placed  by  her  in  the  hands  of  her  agent,  Mr.  Crit- 
tenden, through  whom  the  arrangement  for  it  had  been  made 
by  Acer  and  Curtis. 

On  the  5th  of  June,  1867,  Cortis  called  on  Crittenden, 
requested  the  delivery  of  the  deed ;  and  in  response  to  Mr. 
Crittenden's  inquiry,  as  to  whether  he  (Crittenden)  was  autho- 
rized to  deliver  it  under  the  agreement  between  him  (Curtis) 
and  Acer,  was  answered  by  Curtis  that  it  was  all  right. 

Crittenden  thereupon  delivered  the  deed  to  Curtis,  and 
Curtis  paid  him  $881.50  ($600  in  money  and  his  bond  secured 
by  mortgage  for  $281.50),  that  being  the  balance  of  $550  due 
on  the  Brown  and  Acer  contract,  and  the  price  of  the  residue 
of  lot  55. 

On  the  same  day  the  deed  was  placed  on  record,  and  Curtis 
executed  to  defendant,  Wescott,  a  mortgage  upon  all  the  pre- 
mises described  in  the  deed  from  Mrs.  Brown,  as  security  for 
the  payment  of  $6,000. 

This  sum  was  made  up  in  part  of  a  precedent  indebtedness 
from  Curtis  to'  Acer,  and  in  part  of  a  preeent  consideration  as 
follows:  Precedent  debt,  $3,700;  present  consideration, 
$2,850.  Curtis  was  in  possession  when  he  received  the  deed 
from  Mrs.  Brown,  and  when  he  gave  the  mortgage. 

The  referee  found,  ^^  that  said  Wescott  was  in  no  way 
privy  to,  nor  had  he  any  notice  or  knowledge  of  any  fraud  in 
regard  to  any  of  the  matters  aforesaid,  on  the  part  of  said 
Curtis ;  and  he  received  said  mortgage  to  himself,  without 
any  intent  or  purpose,  on  the  part  of  said  Wescott,  to  defraud 
this  plaintiff,  nor  had  he  any  notice  of  the  plaintiff's  rights, 
except  such  as  he  may  be  charged  with  by  the  recital  in  the 
said  deed  from  Mrs.  Brown  to  Curtis." 

And,  as  conclusions  of  law,  he  held : 

1.  "  That  Acer  was  entitled  to  receive  from  Curtis  a  mort- 
gage of  $3,380.20  upon  the  Magne  street  lots,  second  only  to 
a  mortgage  to  Mrs.  Brown  of  $550." 

2.  "  That,  by  the  recital  in  the  deed  from  Brown  to  Curtis, 
Wescott  was  chargeable  with  notice  of  Acer's  right  to  such 
mortgage;"  and, 
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3.  ^'  That  Acer  should  have  a  lien  on  such  premises  for 
$8,280.20  prior  to  Wescotf  s,  and  that  the  mortgage  of  the 
latter  should  be  postponed  thereto." 

O.  F.  Damforth^  for  appellant.  Plaintiff  must  recover  on 
case  made  by  complaint.  {Fidd  ▼.  Mayor^  6  N.  T.,  179 ; 
Wright  v.  Ddafidd^  25  id.,  270.)  Fraud  was  not  proved, 
and  plaintiff  not  entitled  to  the  relief  granted.  ( WUde  v. 
OU9on,  1  H.  of  L.  Gases,  605,  622.)  The  recital  in  the  deed 
was  no  notice  to  Wescott  of  Acer's  equities.  (JSarl  of  Marir 
tague  v.  Prestony  2  Vent,  170 ;  EyaU  et  al.  v.  Phnfeft^  S.  C. 
of  North  OaroUna ;  Johnson  v.  Crcme^  40  Barb.,  78 ;  18  Ves., 
120;  Mod.  Ch.,  327;  Newland,  511;  Bonner  v.  Ware^  10 
Ohio,  465 ;  BeU  v.  Bunccmy  11  id.,  192 ;  Brwh  v.  Ware,  15 
Pet.,  94 ;  Zeesee  of  BuoJchcert  et  al,  v.  Bucherj  2  Binn.,  455 ; 
8coU  V.  Evansy  1  McLean,  486 ;  Morse  v.  Hunter^  1  Gilm., 
817 ;  ChSlert  v.  Petiter^  88  Barb.,  572 ;  S.  0.,  38  N.  T.,  165 ; 
Jones  V.  SmWhy  1  Hare,  48 ;  S.  0.,  1  Phill.,  244.)  Purchaser 
not  bound  to  go  elsewhere  to  ascertain  if  recital  is  false. 
{Frost  V.  Beekmomy  1  Johns.  Ch.,  288 ;  S.  C,  on  appeal,  18 
Johns.,  544;  Peck  v.  MaUamj  10  N.  T.,  609;  Johnson  v. 
Orane,  40  Barb.,  78^88 ;  2  Mason  0.  C,  581 ;  Our^  v.  Booty 
28  HL,  876.)  The  question  involved  is  one  of  good  faith. 
Gross  or  culpable  negligence  must  be  shown.  {Bey  v.  Btm- 
homy  2  Johns.  Ch.,  182 ;  Jackson  v.  Bii^gotty  10  Johns.,  457 ; 
Jackson  v.  Yam,  Volhenlywrghy  6  Cow.,  260 ;  Fraser  v.  West- 
emy  1  Barb.  Ch,,  220 ;  Brown  v,  Blydenburghy  7  N.  T.,  141 ; 
Williamson  v.  Browny  15  id.,  854 ;  Ware  v.  Egmonty  81  E. 
L.  &  £q.,  87.)  Acer  was  guilty  of  negligence  in  not  disclos- 
ing his  equities,  and  must  take  the  consequences.  (1  McN. 
&  G.,  446 ;  Beams  v.  HaUcy  8  Euss.,  11, 14,  21 ;  Rice  v.  Rioey 
2  Drew.  Ch.,  73 ;  Hewitt  v.  Loosemorey  9  Hare,  449 ;  Dowle 
v.  Sawndersy  2  H.  &  M.,  242 ;  Cclyer  v.  Finchy  5  H.  L.  C, 
905 ;  Perry y  Herriok  v.  Atwoody  2  De  G.  &  J.,  21 ;  Laywrd 
y.  Mavdy  4  L.  B.  Eq.  Cas.,  897, 404.)  Defendant  improperly 
diarged  with  costs.  {Murray  v.  BdUou  cfe  Hunty  1  Johns. 
Ch.,  66&-5ai ;  Mwrray  v.  Bjflbumj  2  id.,  441.) 
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W.  F.  Cog9weU^  for  respondent  Becital  in  deed  constmo- 
tive  notice  to  defendant.  {Earl  of  Montagvs  v.  Preston,  2 
Vent.,  170 ;  Reeder  v.  Barr^  4  Ohio ;  Howard  Im.  Co.  v. 
HaUey,  4  Seld.,  271,  274.) 

Feckham,  J.  There  is  but  one  qaestion  in  this  case.  Was 
the  recital  in  the  deed  from  William  Brown  to  Curtis,  notice 
to  the  defendant  of  the  equitable  rights  of  the  plaintiff  in  the 
premises  conveyed  ?  If  it  were,  then  the  defendant  was  not, 
in  law,  and  could  not  be  a  hona  fide  purchaser.  If  it  were 
not,  he  could  be,  and  was  a  hona  fide  purchaser  to  the  extent 
of  the  mouey  advanced  to  Curtis  in  the  mortgage.  There 
was  some  evidence  in  the  case  as  to  other  notice  to  defendant 
of  plaintiff's  rights.  But  the  referee  directly  negatives  every 
other  notice,  and  distinctly  iinds  the  defendant  free  from  all 
fraud,  and  that  he  had  not  ^^any  notice  of  the  plaintiff's 
rights,  except  such  as  he  maybe  charged  with  by  the  recital " 
in  the  deed. 

The  recital  is  as  follows :  ^^  This  oonveyanoe  is  made  in 
pursuance  of  a  contract  of  sale  of  said  premises,  made  and 
entered  into  by  the  party  of  the  first  part  for  the  conveyance 
thereof  to  one  Ezra  W.  Acer,  of  whom  the  said  party  of  the 
second  part  has  become  the  assignee  or  purchaser,  and  as  such 
entitled  to  a  fulfillment  thereof,  by  virtue  of  this  conveyance ; 
said  contract  being  dated  January  29th,  1864." 

It  is  insisted  that  this  was  constructive  notice  to  the  defend- 
ant of  the  plaintiff's  equities  in  the  property.  That  having 
this  notice,  he  was  bound  to  have  examined  that  contract  and 
its  assignment  to  the  defendant,  and  thus  he  would  have  ascer- 
tained the  equities  of  the  plaintiff.  Constructive  notice  may 
be  said  to  be  a  knowledge  by  the  purchaser  of  some  facts 
which  should  put  him  upon  inquiry,  and  require  him  to  exa- 
mine other  matters  that  would  generally  unfold  the  true 
title. 

If  he  omit  to  make  the  examination  in  a  proper  case,  he  is 
conclusively  charged  with  negligence,  and  with  notice  of  the 
defect  in  the  title.    (1  Story's  Eq.,  809,  and  cases  dted.)  But 
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if  he  ezercified  due  dfligence  and  fail  to  discover  the  defect, 
the  presumption  of  negligence  is  rebutted,  and  he  is  regarded 
as  a  honajlde  purchaser.  {WiUumison  v.  Brcvm^  15  N.  T., 
354.)  It  niay  weU  be  that  the  defendant  in  this  case  used 
such  diligence.  I  do  not  propose  to  discuss  it  The  case  was 
not  disposed  of  upon  that  ground.  The  findings  make  these 
parties  equally  innocent.  Upon  whom,  then,  does  the  law 
cast  the  loss  % 

The  referee  imposes  it  upon  the  defendant,  upon  the  ground 
chiefly,  that  though  the  recital  was  good  evidence  as  against 
Mrs.  Brown,  the  vendor,  it  was  none  as  against  Acer ;  and, 
hence,  as  the  defendant  is  presumed  to  know  the  law,  he 
should  not,  and  could  not,  rely  upon  it  as  to  him.  The  refe- 
ree was  right  as  to  the  law  that  the  recital  would  not  legally 
bind  Acer,  as  he  daimed,  prior  to  the  deed-  {Penrose  v. 
Chriffitky  4  Binn.,  231.)  But  that  is  not  the  precise  principle 
upon  which  this  doctrine  of  constructive  notice  rests.  The 
referee  made  it  a  question  of  evidence,  rather  than  of  notice. 
The  whole  basis  of  the  rule  is  negligence  in  the  purchaser. 
It  is  a  question  of  good  &ith  in  him,  not  of  strict  legal  right. 

Has  the  purchaser  been  guilty  of  such  negligence,  in  not 
seeing  this  contract,  as  would  justly  cast  an  imputation  of 
fraud  upon  him  by  the  omission  ?  Was  this  omission  what 
the  law  terms  "  crassa  negUgentia^^  f  These  are  the  proper 
points  of  inquiry  in  a  case  like  this.  {Moore  v.  Boddan^  2  cases 
in  0.  of  S.,  501 ;  Jone%  v.  Smithy  1  Hare.,  43 ;  same  case  on 
appeal  before  Lord  Ohancellor  Lt^dhttbst,  1  Phillips,  244 ; 
Ware  v.  Egmonty  81  Eng.  L.  &  Eq.,  89,  97.)  In  the  last 
case  Lord  Ch.  Oramwobth  observed :  "  The  question,  where 
it  is  sought  to  affect  a  purchaser  with  constructive  notice,  is 
not  whether  he  had  the  means  of  obtaining,  and  might,  by 
peculiar  caution,  have  obtained  the  knowledge  in  question, 
but  whether  the  not  obtaining  it  was  an  act  of  gross  or  culp- 
able negligence.^'  (See  also  Hiem  v.  Mill^  13  Vesey,  120.) 
In  the  case  at  bar,  when  the  deed  was  given,  the  contract  is 
legally  supposed  to  be  executed,  is  fulfilled.  The  contract  is 
not  recorded ;  and  in  searching  the  title,  the  legal  title,  it  is 
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not  a  paper  necessarily  to  be  found  or  referred  to.  It  would 
be  fair  to  infer,  ordinarily,  that  a  grantor  who  had  given  such 
a  contract,  and  then  executes  a  deed  to  an  assignee  thereof, 
having  liiipself  a  direct  interest  to  know  who  the  assignee 
was,  and  whether  there  was  one,  had  fulfilled  the  require- 
ments of  the  contract,  and  executed  the  deed  to  the  legal 
assignee,  where  all  parties  have  power  to  act.  To  hold  such 
a  recital,  constructive  notice,  would  be  extending  the  doctrine, 
already  carried  quite  far  enough,  as  the  three  last  cases  cited 
declare.  The  lord  chancellor  in  the  last  case  adds :  ^^  I  must 
not  part  with  this  case  witliout  expressing  my  entire  concur- 
rence in  what  has,  on  many  occasions  of  late  years,  fallen  from 
judges  of  great  eminence  on  the  subject  of  constructive 
notice,  that  it  is  highly  inexpedient  for  courts  of  equity  to 
extend  the  doctrine." 

If  the  recital  had  been  such  as  to  bind  Acer  also,  of  course 
no  legal  question  could  arise  of  this  character. 

The  doctrine  laid  down  in  the  books  that  all  deeds  referred 
to,  upon  which  the  title  is  based,  must  be  examined  as  to  any 
&cts  they  may  contain  at  the  purchaser's  peril,  does  not  reach 
this  case. 

K  the  title  on  the  recital  of  the  assignment  appears  *  to 
have  come  through  an  executor  or  administrator,  or  a  guar- 
dian without  power  of  himself  to  convey,  it  is  the  duty  of 
the  purchaser  to  ask  for  evidence  that  it  has  been  legally  done. 
Lord  Ch.,  Cbamwobth,  in  Ware  v.  £!gimonty  supra^  at  page 
96,  says :  ^^  If  indeed  the  title  had  depended  on  their  being 
guardians,  it  would  have  been  the  duty  of  the  purchaser  to 
ask  for  evidence  on  the  subject."  (See  Briggs  v.  Davisj  20 
N.  Y.,  15 ;  21  id.,  674 ;  Swart^out  v.  CuHis,  4  N.  T.,  415.) 

{Neeaome  v.  Clarkson^  2  Hare,  162,  163).  In  this  case  the 
recital  showed  the  defect  of  title,  so  in  Brush  v.  Wa/re  (15 
Peters,  93) ;  BuckhaH  v.  Bucfiess  (2  Bain.,  456) ;  ScoU  v. 
Evans  (1  McLean,  486);  Morse  v.  Ewnter  (1  Gil.,  317). 
When  tiie  assignment,  as  shown  by  the  recital,  appears  to 
have  been  made  by  the  proper  person,  the  purchaser  is  not 
compelled  to  look  for  any  latent  defect,  or  latent  equity.    See 
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last  case.  In  Beeder  v.  Bc^rr  (4  Ham.  Ohio  B.,  458),  the 
court  recognizes  this  rule,  and  see  the  cases  in  the  note.  In 
Bell  Y.  Dmicom  (11  Ohio,  192),  it  is  held,  that  when  the 
recital  of  an  assignment  is  by  persons  competent  to  convey, 
there  is  no  presumptive  notice  of  latent  defects  in  the  assign- 
ments, no  notice  to  look  for  latent  equities,  otherwise  if  the 
recital  be  of  persons  not  competent  to  convey  title.  Coppin 
V.  Ferrylumgh  (2  Br.  Oh.  Oa.,  291)  ,is  not  an  exception. 
There  it  appears,  page  295,  by  the  argument  of  the  counsel 
(the  case  is  not  stated  fully  by  the  court),  that  the  interests  of 
persons  claiming  under  the  surrendered  lease  were  excepted 
in  the  conveyance. 

The  defendant  in  the  case  at  bar,  was  not  bound  to  call 
upon  the  plaintiff  to  learn  whether  his  contract  had  been 
properly  assigned  or  not.  {BvMridk  v.  Holdenj  13  Met.,  855). 

In  the  language  of  the  lord  chancellor,  in  Jones  v.  Smith 
(1  Phillips,  244,  at  256,  above  referred  to) :  "  Undoubtedly  in 
the  present  case,  a  cautious,  prudent,  circumspect  person, 
would  not  have  advanced  the  money  without  the  production 
of  the  deed.  But  that  is  not  the  principle  on  which  cases  of 
this  sort  have  been  decided."  Again :  ^'  I  do  not  consider 
tivs  a  case  of  gross  negligence,  but  the  party  having  only 
omitted  that  caution  which  a  prudent,  wary,  and  cautious 
person  might,  and  probably  would  have  adopted,"  is  not  to 
be  charged  with  notice.  The  majority  of  men  are  not 
^^  wary,"  and  where  no  bad  &ith  is  found,  the  law  does  not 
usually  require  such  conduct,  as  can  be  expected  only  from 
the  "  wary,"  to  protect  an  innocent  purchaser  from  loss. 

Suppose  this  deed  to  Ourtis  had  been  from  Acer  himself, 
and  it  had  contained  a  recital,  that  it  was  given  pursuant  to, 
or  in  execution  of  a  contract  of  purchase  of  such  a  date,  but 
in  fact,  that  contract  required  the  execution  of  a  mortgage 
to  Acer  for  $3,000,  which  had  never  been  given,  would  a 
mortgagee  from  Ourtis,  acting  in  good  faith,  be  chargeable 
with  knowledge  or  notice  of  the  contents  of  that  contract  ? 
"Would  he  thus  have  constructive  notice  so  as  to  be  post- 
poned to  that  mortgage. 
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Most  clearly  not.  There  is  nothing  m  the  title  deeds,  or 
in  the  title  that  gives  any  reference  to  that  equity,  any  refer- 
ence to  that  defect ;  and  there  is  no  reason,  on  the  &ce  of  the 
papers,  why  that  contract  should  be  examined  by  a  purchaser. 
Nor  was  there  any  reason  in  the  case  at  bar.  It  is  unlike  ^i^c^ 
y.  Barberry  (1  Gel,  in  Ch.,  at  291) ;  Moore  r.  Ben/neU  (3  id., 
246.) 

If  any  defect  had  been  alluded  to  in  the  recital,  or  if  such 
defect  would  have  appeared  in  any  deed  or  will  in  his  ohain 
of  title,  then  the  purchaser  is  chained  with  constructive 
notice  thereof,  especially  if  such  deed  or  will  be  recorded. 
{Oihert  v.  Petder^  88  K  T.,  165 ;  Jumd  v.  Jvmd^  7  Paige^ 
691 ;  Orimstons  v.  Carter^  3  Paige,  421 ;  TvtUe  v.  Jadkeofij 
6  Wend.,  218;  ChUda  v.  Clcvrh,  Barb.  C!h.,  62.)  In  the  Ian- 
guage  of  the  able  Vice-chancellor  Sir  Jakes  Wig&asc,  in 
Weet  V.  Reidy  (2  Hare.,  at  260) ;  ^^  let  the  doctrine  of  con- 
structive notice  be  extended  to  all  cases  (it  is,  in  fact,  more 
confined).  Let  it  be  extended  to  all  cases,  in  which 
the  purchaser  has  notice  that  the  property  is  affected, 
or  has  notice  of  fects  raising  a  presumption  that  it  is 
so,  and  the  doctrine  is  reasonable,  though  it  may  some- 
times operate  with  severity.  But  once  transgress  the  limit 
which  that  statement  of  the  rule  imposes;  once  admit 
that  a  purchaser  is  to  be  affected,  with  constructive  notice  of 
the  contents  of  instruments  not  necessary  to,  nor  presump- 
tively connected  with  the  title,  only  because  by  possibility 
they  may  affect  it,  and  it  is  impossible  to  stop  short  of  the 
conclusion,  that  every  purchaser  is  affected  with  notice  of  the 
contents  of  every  instrument,  of  the  mere  existence  of  which 
he  has  notice." 

The  purchaser  must  be  presumed  to  investigate  the  title, 
and  to  examine  every  deed  or  instrument  forming  a  part  of 
it,  especially  if  recorded.  In  all  the  cases  referred  to,  where 
recitals  have  been  held  to  be  constructive  notice  of  the  defect 
or  of  the  equity,  the  recital  itself  directly  referred  to  the 
defect.  That  is,  it  referred  to  a  title  as  conveyed  by  an 
executor  or  administrator,  or  by  a  widow  or  her  second  hus- 


18YI-] 


DiLTis  V.  LomcH. 


898 


Statement  of  caae. 


band,  when  the  title  waa  in  the  first,  or  hj  a  guardian,  etc. 
In  all  cases,  other  than  conveyances  or  assignments  by  parties 
themselyes  competent  to  assign,  the  purchaser  is  bound  to  see 
that  the  conveyances  have  been  made  according  to  law,  so  as 
to  carry  the  title.  Not  so  where  the  recital  states  nothing  to 
arrest  the  attention  or  arouse  the  suspicion  of  a  pei*8on  of 
ordinary  care,  as  that  the  conveyance  is  made  pursuant  to  a 
contract  with  the  vendor,  or  with  Mr.  Acer,  the  assignor  of 
the  vendee,  who  assigned  the  contract  to  him,  and  he  is  enti- 
tled to  a  deed  in  fulfillment  thereof.  The  parties  being  all 
competent  to  convey,  no  constructive  notice  of  Acer's  equity 
is  found  there.  But  as  a  different  case  may  be  made  by 
plaintiff  upon  another  trial,  the  judgment  is  reversed  and  a 
new  trial  ordered,  costs  to  abide  event. 

All  concur  except  Allkst,  J.,  dissenting.  l'' 

Judgment  reversed. 


Henby  B.  Davk,  Appellant,  v.  Daniel  LomoH,  Eespondent. 

One  tenant  in  common,  or  Joint  owner,  cannot  maintain  an  action  for  the 
XK)8Be80ion  of  personal  property  against  his  co-tenant. 

If  the  co-tenant  sells,  or  converts  the  property,  he  may  have  his  action  for 
damages,  or  hold  his  title  with  the  purchaser.  He  cannot  compel  a 
delivery  of  the  possession  to  himself  of  the  whole  property. 

Plaintiff  and  C,  being  the  owners  of  certain  premises,  upon  which  was  a 
steam  saw-mill,  contracted  to  sell  the  same  to  T.  By  the  contract,  which 
was  executed  by  the  vendors  only,  T.,  was  to  acquire  his  interest,  and  waa 
not  to  remove,  or  take  away  any  of  the  machineiy  or  property,  until  the 
whole  purchase-price  was  paid.  T.,  assigned  the  contract  to  E.,  and  three 
others.  Plaintiff  and  G.  thereupon  conveyed  to  K.  an  undivided  one- 
fourth  of  the  property  upon  his  paying  in  fall  therefor.  Defendant  L., 
with  the  knowledge  and  consent  of  SL,  sold  the  engine  and  machinery  to 
defendant  L,  and  the  same  were  removed  from  the  premises  with  the 
intent  of  shipping  them  tb  Michigan.  Plaintiff  brings  action  to  reccvei 
possession. — Held,  that  the  conveyance  to  E.,  was  not  made  In  pursuance 
of  the  executory  contract,  and  to  the  extent  of  the  grant  extinguished 
the  conditions  therein ;  that  it  vested  in  him  an  absolute  estate  in  fee, 
SlCKBLS — ^VoL.  I.  60 
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and  conferred  upon  him  all  the  rights  of  a  tenant  in  common ;  and  that, 
as  plaintiff  could  not  maintain  the  action  against  K„  he  cannot  against 
defendants,  who  obtained  their  right  to  hold  it  through  Tiim, 

(Submitted  September  12th,  1871 ;  decided  November  10th,  1871.) 

Appeal  from  an  order  of  the  General  Term  of  the 
eighth  judicial  district^  reversing  a  judgment  entered  in 
Cattaraugus  county  in  &vor  of  plaintiff,  upon  the  report  of  a 
referee,  and  granting  a  new  trial. 

The  action  is  to  recover  possession  of  a  steam  engine  and 
boilers,  taken  from  the  premises  hereafter  mentioned. 

In  October,  1865,  the  plaintiff  and  one  Comstock  were  the 
owners  in  fee  as  tenants  in  common  of  fifteen  acres  of  land, 
on  which  was  located  a  steam  mill  with  engine  and  boilers 
attached.  On  that  day  they  executed  to  one  Tallent  an  agree- 
ment, of  which  the  following  is  a  copy : 

**  For  value  received,  we  hereby  agree  with  Alfred  Tallent, 
that  we  will  sell  and  convey  to  him  by  a  good  and  sufScient 
warrantee  deed,  upon  the  conditions  hereafter  expressed,  the 
following  property  situate  in  Olean,  New  York,  to  wit :  The 
mill  known  as  the  Olean  Lumber  Company's  mill,  with  all 
the  machinery  and  appurtenances  thereto  pertaining,  together 
with  fiftieen  acres  of  land  Surrounding  said  mill  and  race ; 
and  also  three  dwelling-houses,  one  boarding  house,  one 
office,  and  the  lower  or  western  bam,  situate  on  said  land, 
together  with  the  race  and  booms.  This  agreement  is  made 
upon  the  condition  precedent,  that  we  neither  part  with  any 
title  or  interest  in  said  property ;  nor  does  the  said  Tallent 
acquire  any  interest  therein  in  law  or  equity,  imtil  or  unless 
he  pays  unto  us  the  sum  of  $20,000 ;  $8,000  on  the  14th  day 
of  November,  1865,  $4,600  on  the  28d  of  November,  1865, 
and  the  balance  in  six  months  from  this  date,  with  interest. 

^^  It  is  understood  that  the  said  Tallent  shall  not  remove  and 
take  away  from  said  premises  any  of  the  machinery,  or  pro- 
perty located  on  said  land,  until  he  shaU  pay  said  purchase- 
money.  It  is  frirther  understood,  that  said  fift;een  acres  of 
land  shall  be  located  according  to  the  plat  hereto  annexed. 
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In  case  of  failure  to  make  said  payment  as  aforesaid^  this 
contract  shall  be  null  and  void. 
"  Dated  October  21st,  1866. 

«  H.  B.  DAVIS, 

«  J.  K.  COMSTOCK." 

TaUent  went  into  the  possession  of  the  property,  and  prior 
to  the  16th  of  December,  1866,  sold  and  assigned  his  interest 
in  the  said  contract,  to  Komaman,  Applegate,  Schomberg 
and  Lottich.  The  interest  of  each  assignee  was  one-quarter, 
and  they  went  into  possession  of  the  property,  and  so  remained 
in  the  possession  until  the  property  in  snit  was  removed. 

On  the  said  16th  of  December,  1866,  the  plaintiff  and  said 
Comstock  conveyed  to  Eomaman,  one  of  said  assignees,  an 
equal  undivided  one-fourth  part  of  said  land,  machinery  and 
appurtenances,  under  the  said  TaUent  contract. 

On  the  8th  of  February,  1866,  Comstock  and  wife  sold 
and  conveyed  all  of  their  remaining  interest  in  the  land  and 
contract  to  the  plaintiff.  At  the  time  of  the  conveyance  to 
Eomaman,  he  paid  up  to  the  plaintiff  and  Comstock,  the  full 
one-quarter  of  the  purchase-money,  stipulated  to  be  paid  by 
the  terms  of  the  contract  with  TaUent. 

After  Comstock  conveyed  to  the  plaintiff,  the  latter  com- 
menced an  action  in  the  Supreme  Court  against  TaUent,  and 
all  the  assignees  thereof,  except  Eomaman,  and  a  judgment 
of  sale  and  foreclosure  of  three-fourths  of  said  land  and 
appurtenances,  and  due  and  unpaid  on  said  contract  as  fixed 
by  the  judgment,  was  $6,000. 

In  November,  1866,  the  defendant  Lottich,  with  the  know- 
ledge and  consent  of  Eomaman,  Schomberg  and  Applegate, 
sold  the  engine  and  boiler  to  the  defendant  Jerome,  and 
removed  them  from  the  premises,  for  the  purpose,  and  with 
,  the  design  of  moving  them  out  of  the  State,  and  permanently 
separating  them  from  the  real  estate.  The  plaintiff  demanded 
the  possession  of  the  defendants,  they  refused,  and  this  action 
was  commenced.  The  property  removed  was  part  of  the 
realty  at  the  time  of  the  delivery  and  sale. 
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The  value  of  the  property  was  fixed  at  $8,600«  Judgment 
for  the  plaintiff,  for  return  of  the  property  and  to  collect  in 
lieu  thereof  the  value,  $3,500. 

D.  jET.  BoUeSj  for  appellant  If  at  time  of  the  removal 
plaintiff  had  actual,  or  constructive  and  exclusive  possession 
or  right  of  possession,  his  action  was  well  brought.  {Ely  v. 
Mlej  3  Com.,  606;  Beecher  y.  BennM^  11  Barb.,  374; 
D^^eio  V.  Zealy  3  Abb.  Pr.  R,  181,  187 ;  jBaker  v.  Jlooff, 
3  Sel.,  555  ;  Wheeler  v.  MoFarland,  10  Wend.,  319 ;  Inger- 
eol  V.  Yarn,  Boekkelm^  7  Oow.,  670 ;  LafiAn,  v.  Oriffithy  35 
Barb.,  58.)  Tallent  and  his  assignees  entered  under  a  simple 
license.  This  does  not  prevent  reclaiming  the  property 
wrongfully  severed  from  the  estate.  {Swff'em  v.  Tcwnsendy 
9  John.,  35 ;  Cooper  v.  Stevens,  9  John.,  331 ;  Ives  v.  Ives, 
18  John.,  286 ;  Kellogg  v.  Kellogg,  6  Barb.,  116 ;  Spencer  v. 
T(A&y,  22  id.,  260 ;  Eggleston  v.  N.  T.  and  Earlem  JRaU- 
road  Oo.y  85  id.,  162.)  The  execution  of  the  deed  to  K.  did 
not  affect  plaintiff's  right  of  possession.  {Depew  v.  Zeal,  2 
Abb.,  181 ;  Beeoher  v.  Bennett,  11  Barb.,  374 ;  Morris  v. 
TFXifcAtfr,  20  N.  Y.,  41 ;  Whiibeok  y.  Waine,  16  lS(.Y.,68i.) 

A.  O.  Bice,  for  respondent  One  tenant  in  common  can 
not  maintain  action  for  possession  against  a  co-tenant  {Bus- 
sdl  V.  Allen,  18  K.  Y.,  173 ;  Bunt  v.  Fitegerald,  2  Mass., 
609 ;  Wright  v.  Bennett,  3  Barb.,  451 ;  Bogers  v.  Arnold,  12 
Wend.,  30;  Pressor  v.  Woodward,  21  Wend.,  210 ;  St.  John 
V.  Sterling,  2  Johnson,  468.) 

Ohuboh,  Oh.  J.  One  tenant  in  conmion,  or  joint  owner, 
cannot  maintain  an  action  for  the  possession  of  personal  pro- 
perty against  his  co-tenant.  This  action  is  a  substitute  for 
the  action  of  replevin  under  the  Bevised  Statutes.  The 
plaintiff  must  be  the  owner  of  the  property,  or  have  a  special 
property  therein,  which  entitles  him,  as  against  the  other 
party,  to  the  possession  of  the  property.  A  mere  stranger 
cannot  hold  possession  against  a  part  owner,  without  connect- 
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ing  himself  with  a  person  having  some  l^al  right  to  the 
possession.  If  he  sells  or  converts  the  property,  the  co-tenant 
or  joint  owner  may,  at  his  option,  have  his  action  for  dama- 
ges for  the  conversion,  or  hold  his  title  with  the  purchaser. 
He  cannot  be  deprived  of  his  property  without  his  consent, 
or  without  redress ;  but  he  cannot  compel  a  delivery  of  the 
possession  to  himself  of  the  whole  property,  because  his 
co-tenant  has  an  equal  right.  These  principles  are  well  set- 
tled. {JSusseU  V.  AUeHy  13  N.  Y.,  178 ;  EixH  v.  FUzgerald, 
2  Mass.,  509 ;  Wright  v.  Bennett^  8  Sarb.,  451 ;  Rogers  v. 
Arnold^  12  Wend.,  80.)  Section  277  of  the  Code  provides, 
that  in  such  an  action  the  plaintiff  may  have  judgment  for 
the  recovery  of  possession,  or  the  value  thereof,  in  case  a 
delivery  cannot  be  had.  The  plaintiff  must  be  entitled  to 
possession  for  some  purpose  of  the  property ;  and  if  a  delivery 
cannot  be  had,  he  is  then  entitled  to  the  value  thereof,  which 
he  will  hold  in  Ken  of  the  property.  (13  N.  T.,  173, 
eupra.) 

In  this  case,  Komaman  united  with  the  defendants  in 
severing  the  property  from  the  freehold,  and  selling  it  to 
Jerome;  and  the  referee  finds,  that  it  was  done  with  his 
express  consent.  The  defendants,  therefore,  connect  them- 
selves with  the  title  of  Eomaman;  and  if  the  plaintiff  is  not 
entitled  to  the  possession  as  against  him,  he  is  not  against  the 
defendants;  and  this  depends  upon  the  question,  whether 
Komaman  held  the  title  to  the  undivided  fourth  of  the  pro- 
perty, discharged  from  the  conditions  of  the  antecedent 
executory  contract  of  sale,  or  subject  to  them.  If  the  former, 
he  was  a  tenant  in  common  of  the  real  estate  with  the  plain- 
tiff before  severance ;  and  a  joint  owner  of  that  part  of  it 
severed  and  turned  into  personal. 

In  WMOeck  v.  Waine  (16  N.  T.,  582),  this  court  held,  that 
the  execution  and  delivery  of  a  deed  by  a  vendor,  pursuant 
to  an  executory  contract  for  the  sale  of  land,  a  portion  of  the 
pdrchase-money  remaining  unpaid,  and  no  fresh  security 
therefor  being  taken,  did  not  extinguish  the  contract  in 
i«0peet  to  a  proviaion  therein,  for  an  increase  or  rebate  of  the 
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pnrchaee-monej,  in  proportion  to  the  excess  or  deficienoj 
which  might  exist  in  the  land. 

This  was  based  upon  the  fact^  that  the  conveyance  was 
only  a  part  performance  of  the  contract ;  that  the  provisions 
in  relation  to  flecuring  the  purehase-money  remained  nnper- 
formed,  and  the  stipulation  to  pay  for  the  excess,  or  rebate 
for  the  deficiency  of  land,  remained  in  foil  force,  and  qualified 
the  general  terms  of  the  deed. 

In  Morris  v.  Whdtcher  (20  N.  Y.,  41),  it  was  decided,  that 
a  conveyance  of  land,  given  in  pursuance  of  an  executoiy 
contract,  did  not  merge  or  extinguish  a  stipulation  in  the 
contract,  that  the  vendor  should  retain  possession  of  the 
premises,  beyond  the  period  when  the  conveyance  was  made ; 
that  the  conveyance  was  a  performance  of  the  vendor's  agree- 
ment, and  the  stipulation  of  the  purchaser,  to  permit  the 
vendor  to  remain  in  possession,  might  co-eidst,  if  such  was  the 
intention  of  the  parties,  without  any  violation  of  legal  prin- 
ciples; and  the  reasoning  of  Oomstock,  J.,  with  which  I 
fully  agree,  conclusively  establishes,  that  an  agreement  co 
convey  does  not  extinguish  other  covenants  which  the  parties 
intend  shall  remain  operative  The  intention  of  the  parties  is 
material,  and  is  to  be  determined  by  the  circumstances  of 
each  case.  Where  the  conveyance  is  in  pursuance  of  the 
contract,  and  is  only  in  part  performance,  and  is  not  necessar 
rily  inconsistent  with  other  stipulations,  it  may  be  inferred, 
that  the  parties  intended  the  latter  to  remain  in  force. 

Although  impressed  with  the  equities  of  the  plaintiff  in 
this  case,  I  am  unable  to  bring  it  within  the  principle  of  the 
cases  referred  to. 

In  the  first  place,  it  is  to  be  observed  that  this  contract 
was  executed  by  the  vendor  only.  It  is  an  agreement  to  sell 
upon  certain  conditions.  The  purchaser  could  only  acquire 
title  by  complying  with  these  conditions,  but  he  made  no 
express  agreement  to  perform  them.  Komaman  and  three 
others  became  assignees  of  the  contract,  and  occupied  ^e 
position  of  the  original  purchaser.  One  of  the  conditiona 
was,  that  the  vendor  parted  with  no  interest  or  title  in  the 
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premisee ;  another  was  that  the  purchaser  acquired  no  inte- 
rest therein  by  the  contract^  either  at  law  or  in  equity^  until 
the  whole  purchase-money  was  paid;  and  then  follows  the 
provision,  that  no  part  of  the  machinery  or  property  was  to 
be  removed.  This  provision  added  nothing  to  the  security 
of  the  vendor,  under  the  prior  conditions.  Under  these  the 
purchaser  would  clearly  have  had  no  right  to  the  possession, 
or  to  interfere  in  any  manner  with  the  premises,  until  he 
paid  the  purchase-money.  It  might  be  claimed  that  the 
clause  against  removing  property  was  an  implied  license  to 
enter  into  possession. 

At  all  events,  it  did  not  strengthen  the  force  of  the  pre- 
vious conditions.  The  receipt  of  one-fourth  of  the  purchase- 
money,  and  the  absolute  conveyance  of  an  undivided  fourth 
of  the  premises,  was  not  made  in  pursuance  of  the  executory 
contract,  but  was  a  new  conti^u^  materially  varying  the  prior 
one.  By  the  executory  contract  the  vendor  was  to  convey 
the  whole  premises  upon  receiving  the  whole  consideration. 
He  was  imder  no  obligation  to  receive  a  part,  and  convey  a 
proportionate  part  of  the  premises.  When  he  did  this,  it  was 
in  pursuance  of  a  new  contract.  It  must  have  been  so, 
because  tlte  old  contract  provided  for  no  such  conveyance. 
This  conveyance,  therefore,  must  have  its  legal  effect  and  ope- 
ration, to  vest  in  the  grantee  an  absolute  estate,  in  fee,  to  the 
premises  granted,  and  to  confer  upon  him  all  the  rights  of  a 
tenant  in  common  of  the  property. 

To  the  extent  of  the  grant,  it  extinguished  the  conditions, 
that  the  purchaser  should  have  no  legal  or  equitable  interest; 
and  that  the  vendor  parted  with  no  interest. 

In  these  respects  the  conveyance  must  speak  for  itself. 
There  was  no  reservation  or  qualification  of  the  interest  or 
title  conveyed.  It  is  conclusive  evidence,  of  a  new  and  differ- 
ent contract,  from  that  contained  in  the  antecedent  agreement. 
It  is,  however,  urged  in  the  able  argument  of  the  counsel  for 
the  appellant,  that  the  contract  is  still  operative  as  to  the 
removal  of  property,  and  that  notwithstanding  the  deed,  the 
plaintiff  retained  possession  of  the  whole  for  the  purpose  of 


400  Davib  t>.  LomoH.  [Nov^ 

Opinion  of  tne  Court,  per  CHtiBOH,  Oh.  J. 

enforcing  hifl  Becority.  The  danse  in  qnestion  did  remain 
operative  as  to  three-fourthfi  of  the  property.  As  to  that,  the 
vendor  dearly  had  a  right  to  the  possessioii  as  a  tenant  in 
common  with  Komaman.  The  conveyance  gave  the  Litter 
no  legal  right  to  remove  or  convert  the  property ;  but  that 
ifl  not  the  point.  The  question  is,  whether  the  conveyance 
gave  to  the  grantee  the  legal  estate  of  one-fourth  nnenoom- 
bered,  and  the  rights  of  an  owner ;  and  this  is  vital  upon  the 
right  of  the  plaintiff  to  maintain  this  particular  action.  If 
the  plaintiff  intended,  as  is  claimed,  to  reser^p  possession  of 
the  whole  premises,  for  the  purpose  of  enforcing  his  securitjr 
for  the  balance  of  the  purchase-money,  he  should  have 
reserved  it  in  the  deed.  This  was  not  only  not  done,  but  he 
conveyed  it  free  from  the  lien  of  the  balance  of  the  purchase- 
money.  And  when  he  foreclosed,  judgment  was  had  only 
against  three-fourths.  It  is  impossible  to  uj^old  the  plain- 
tiff's views,  without  overturning  jGstmiliar  and  important 
principles,  respecting  the  legal  effect  and  condusiveness  of 
written  instruments.  {SMbine  v.  Eddy^  4  Mason,  414; 
SnUth  V.  JBvana^  6  Binney,  102 ;  WiOiami  v.  HathanDoy^  19 
Pick.,  887 ;  Ec^um  v.  Barker ^  8  J.  R,  606.)  Komaman, 
therefore,  became  by  the  conveyance  a  tenant  in  common  with 
the  plaintiff  of  the  real  estate ;  and  after  severance  of  the 
property  in  question,  they  stood  in  the  same  relation  to  it  as 
personal ;  and  as  the  plaintiff  could  not  recover  in  this  action 
against  him,  he  cannot  against  the  defendants,  who  obtained 
their  right  to  hold  it  through  him. 

The  judgment  must  be  affirmed. 

All  concur  except  Pbokhaic,  J.,  dissenting. 

Order  affirmed  and  judgment  absolute  for  defendant. 
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Thb  Psoplb  ex  lel.  Oeobge  W.  MoLxan  et  al.,  Beepond- 
ente,  v,  Ethajt  Flaoo,  Superviaor,  and  James  W.  Mttohel,     ,^  ^ 
Town  Clerk,  of  the  Town  of  Tonkers.  "46  40i 


The  CoDStitation  of  the  State  confers  upon  the  legislature  aU  legislative 
power ;  and  if  an  act  Is  within  the  Intimate  exercise  of  that  power,  it  is 
▼alid,  unless  8(»ne  restriction  or  limitation  can  be  found  in  that  instra- 
mentitB8]£ 

The  making  and  improvements  of  public  highways,  and  the  imposition  of 
taxes,  are  among  the  ordinary  subjects  of  legislation.  The  legislature, 
therefore,  has  i>ower  to  direct  the  construction  of  a  highway  in  any  town, 
to  compel  the  creation  of  a  town  debt  by  the  issue  of  its  bonds,  and  to 
impose  a  tax  upon  the  property  of  the  town  to  pay  the  bonds,  without 
the  consent  of  the  citizens  or  town  authorities. 

The  provision  of  section  12,  art  7,  of  the  Oonstitution,  prohibiting  the 
creation  of  debts,  except  to  a  limited  extent,  unless  the  laws  authorizing 
them  are  submitted  to  the  people,  applies  only  to  State,  and  not  to  muni- 
cipal debta 

Neither  the  provisions  of  the  act  of  1889  (chapter  373,  Laws  of  1889), 
authorizing  the  towns  of  Yonkers  and  East  Chester,  in  the  county  of 
Westchester,  to  make  and  improve  several  highways,  etc.,  nor  the  act  of 
1870  (chapter  840,  Laws  of  1870),  amending  the  same,  are  in  violation  of 
section  18,  art  7,  of  the  Oonstitntion,  which  directs,  that  every  act  impos- 
ing a  tax  shall  distinctly  state  the  tax,  and  the  object  to  which  it  is  to  be 
applied.  Those  acts  recognize  a  distinction  between  the  "  road  "  and  the 
bridges,  provision  is  made  for  the  raising  of  money  by  the  issue  of  bonds, 
etc,  to  pay  for  th^  former,  and  the  amount  is  limited.  But  no  provision 
is  made  to  pay  for  the  latter;  and  theissueof  bonds  for  that  purpose  could 
not  be  required. 

The  commissioners  appointed  under  said  act  of  1889,  are  authorized  to 
construct  the  roads  therein  specified,  and  to  require  the  issue  of  bonds  to 
pay  therefor,  without  waiting  for  the  oonflrmation  of  the  report  as  to 
the  four  additional  roads  spedfled  in  the  act  of  1870. 

(Argued  September  5th,  1871 ;  decided  November  10th,  1871.) 

Appbal  firom  an  action  of  the  General  Term  of  the  second 
judicial  department,  affirming  an  order  of  Special  Term 
awarding  a  peremptory  mandamus,  directing  defendants  to 
issue  the  bonds  of  the  town  of  Yonkers  in  the  sum  of 
$60,000,  pursuant  to  certain  acts  of  the  legislature,  relating  to 
the  laying  out  of  roads  in  the  towns  of  Yonkers  and  East 
Chester,  in  the  county  of  Westchester, 
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The  relators  are  commissioiierB  appointed  bj  chapter  263, 
of  the  Laws  of  1869,  entitled  ^^  an  act  to  anthorize  the  towns 
of  YonkerB  and  East  Ohester,  in  the  oouatjr  of  Westchester, 
to  widen,  make,  extend,  and  improre  aeyeral  highways  in 
said  towns.*' 

Sections  1  and  2  appoint  the  commissionera  with  power  to 
lay  ont  and  build  four  roads  in  said  towns. 

Section  3  empowers  the  commissioners  to  bnild  Hbe  road  in 
sections  with  this  restriction.  ^  But  no  part  of  the  money  to  be 
expended  shall  be  paid  out,  nor  any  contract  thereof  made 
until  all  the  roads,  for  their  entire  length,  have  been  laid  out 
and  established  as  herein  provided ;  and  the  rights  of  way 
shall  be  acquired  for  the  section  of  the  road  on  which  the 
money  is  to  be  expended." 

Sections  4  and  5  require  surveysand  maps  to  be  made,  and 
commissioners  of  assessment  and  estimate  to  be  q>poiiited, 
who  are  to  report  their  assessment  to  the  court,  to  be  con- 
firmed, modified,  or  sent  back  as  the  court  shall  direct. 

Sections  6  to  12  provide,  that  after  the  report  is  confirmed, 
it  shall  be  delivered  to  the  commisidonerB,  ^^  who  shall  be,  there- 
upon, authorized  to  cause  such  improvements  to  be  made." 

Section  17  vest  the  commissioners  with  power,  to  make, 
grade,  drain,  gravel,  and  improve  the  roads ;  and  to  construct 
all  necessary  bridges  therefor. 

Section  21  limits  the  aggregate  expenses  of  "  making,  grad- 
ing, draining,  and  improving  said  road  "  to  $10,000  per  mile, 
exdicsive  of  bridges. 

Section  19  directs,  that  such  sums  as  diall  be  necessary  ^^to 
make,  grade,  drain,  and  otherwise  improve  said  roads,"  shall 
be  raised  by  the  sale  of  town  bonds,  to  be  issued  by  the  town 
supervisor  and  derk,  upon  the  requisition  of  the  commission- 
ers. The  commissioners  are  to  convert  the  bonds  into  money, 
and  use  the  proceeds  in  ^  making  and  improving  said  roads." 
All  the  acts  required  to  be  done  by  sections  1  to  62  were 
done  before  April  11,  1870,  when  the  report  of  the  com- 
missioners of  estimate  and  assessment  was  confirmed  by  the 
Supreme  Court,  and  delivered  to  rdatora. 
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The  legislature  tiien  passed  an  act  amending  the  original 
one  (chapter  840,  Laws  of  1871.)  Four  additional  roads  were 
aathoirized«  That  portion  of  section  3,  above  qnoted,  was 
repealed.  The  limitation  ci  ezpenj9e  in  section  21  was 
changed  to  $20,000  per  mile* 

The  relators  made  a  contract  for  building  the  road  autho- 
rized by  the  original  act,  and  made  a  requisition  upon  the 
defendants^  supervisor,  and  town  cleric,  of  Yonkers,  for  bonds 
to  the  amount  of  $60,000.  The  length  of  the  road  in  that 
town  was  11-]|^  miles ;  the  contract  price  over  $60,000.  The 
defendanta  refused  to  issue  the  bonds. 

W.  A.  BtdleTf  for  appellants.  The  acts,  as  far  as  they  pro- 
vide for  the  issuing  of  bonds  by  relators,  without  the  consent 
of  the  tascable  inhabitants,  are  unconstitutional  and  void. 
(1  E.  S.,  387,  §§  1,  2;  Peqpls  v.  Jfoyor,  eto.,  4  N.  T.,  419 ; 
Thomas  v.  Zelandj  24  Wend.,  65 ;  People  v.  LcmretMe^  41 
N.  Y.,  123 ;  Bwnk  qf  Borne  v.  Village  qf  Boms,  18  N.  Y., 
38 ;  8.  0.,  19  N.  Y.,  20;  Sta/rm  v.  T(yu)n of  Genoa,  28  N. 
Y.,  489;  PeopUY.  Mead, 24 K  Y.,  114;  darJce y.  OUy  of 
B.j  28  N.  Y.,  605 ;  8.  0.,  18  How.,  206 ;  People  v.  MUoheU, 
86  N.  Y.,  651 ;  Thomson  v.  Zee  Co.,  8  Wal.,  827;  People  v. 
Com.  GctmoU,  N.  Z*.,  8.  Keyes,  81 ;  Svsafri  v.  SuOmri,  61 
Barb.,  812,  817 ;  Eampehire  v«  Fra/nJdm,  16  Mass.,  88 ; 
People  V.  Mayor,  etc.,  61  HI.,  17 ;  People  v.  Salomon,  51 
m.,  87.)  They  are  void  tmder  section  12,  article  6,  of  the 
Constitution.  {People  v.  JEOem,  27  N.  Y.,  188 ;  Nefvoell  v. 
People,  7  K.  Y.,  9.)  It  was  a  condition  precedent  to  con- 
struction of  work,  that  all  the  eight  roads  should  be  laid  out. 
{Town  of  IhumefSywrgh  v.  Jenki/ne,  46  Barb.,  294 ;  Eli  v. 
Bolton,  16  N.  Y.,  595 ;  MeKHbon  v.  Zesier,  9  Ohio.,  N.  8., 
627 ;  HaHung  v.  People,  22  N.  Y.,  95,  109 ;  L  amd  M. 
Canal  v.  Chicago,  14  HI.,  884.) 

F,  N.  Bimga,  for  respondents.  The  relators  are  ministe- 
rial officers,  having  no  discretion,  and  are  liable  for  refusal  to 
act  as  commanded  by  law.    {Caswell  v.  Allen,  7  John.,  68 ; 
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People  V.  Mayor  of  jB.,  1  Hill,  646 ;  People  v.  Brooke^  1 
Denio,  467 ;  Morris  v.  People^  3  Denio,  882 ;  Boss  v.  OnHie, 
31  N.  T.,  606 ;  People  v.  Martin,  68  Barb,,  286.)  The  act 
does  not  confer  unlimited  power  of  taxation.  The  expense 
of  roads  is  limited.  Ko  power  to  tax  for  bridges  is  given. 
{Clark  V.  Rochester j  28  N.  T.,  606 ;  Laws  of  1861,  p.  76T, 
§  285;  Laws  of  1868,  p.  696 ;  BwnkofB.  v.  Ymage  of  R., 
18  N.  Y.,  88 ;  Laws  of  1869,  chap.  907 ;  People  v.  MitcheO, 
86  N.  T.,  661 ;  i^rin  v.  Genoa,  28  N.  T.,  441 ;  Oould  t. 
Sterling^  23  N.  T.,  466.)  The  act  of  1870  does  not  change 
the  position  of  relators,  in  reference  to  the  roads  mentioned  in 
act  of  1869.  {EU  v.  Holion,  16  N.  Y.,  696 ;  Duanesiurffh 
y.  JenkinSj  46  Barb.,  294.) 

Ohitboh,  Gh.  J.  The  le^slation  involved  in  this  case  is 
challenged  npon  the  ground,  that  it  is  not  competent  for  the 
legislature,  to  compel  the  town  of  Yonkers  to  incur  a  debt  | 
for  the  improvements  authorized  to  be  made.  It  is  conceded 
that  the  legislature  could  direct  the  improvements  to  be  made, 
and  could  lawfully  impose  a  tax  upon  the  property  of  the  citi- 
zens of  the  town  to  pay  the  necessary  expenses,  or  that  it 
might  authorize  a  town  debt  to  be  created,  with  the  consent 
of  the  people  of  the  town,  or  some  officer  or  officers  repre- 
senting the  municipality  ;  but  that  it  cannot  directly  compel 
the  creation  of  the  debt,  without  the  consent  of  the  citizens 
or  town  authorities. 

All  legislative  power  is  conferred  upon  the  senate  and 
assembly ;  and  if  an  act  is  within  the  legitimate  exercise  of 
that  power,  it  is  valid,  unless  some  restriction  or  limitation 
can  be  found  in  the  Constitution  itself.  The  distinction 
between  the  United  States  Oonstitution  and  our  State  Consti- 
tution is,  that  the  former  confers  upon  congress  certain  speci- 
fied powers  only,  while  the  latter  confers  upon  the  legislature 
all  legislative  power.  Li  the  one  case  the  powers  specifically 
granted  can  only  be  exercised.  In  the  other,  all  legislative 
powers  not  prohibited  may  be  exercised.  It  cannot  be  denied, 
that  the  subject  of  the  laws  in  question  is  within  legislative 
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powers.  The  inakiDg  and  improvement  of  public  highways  1 
and  the  imposition  and  collection  of  taxes,  are  among  thd 
ordinary  subjects  of  l^slatioiu  The  towns  of  the  Stater 
possess  such  powers  as  the  legislatore  confers  upon  them.  They 
are  a  part  of  the  machinery  of  the  State  government,  and 
perform  important  monidpal  functions,  which  are  regulated 
and  controlled  by  the  legislature.  Private  property  cannot 
be  taken  for  public  use  without  compensation.  But  this  prin- 
ciple does  not  interfere  with  the  right  of  taxation  for  proper 
purposes.  The  legislature,  in  substance,  directed  certain 
highways  to  be  made  and  constructed  in  the  town  of  Yon- 
kers,  and  imposed  a  tax  upon  the  town  to  pay  the  expenses 
of  the  work,  but  to  prevent  too  large  a  tax  at  one  time,  it 
directed  bonds  to  be  given,  payable  at  difTerent  periods,  so 
that  no  more  than  a  limited  sum  should  become  due  at  one 
time. 

The  bonds  to  be  given  are  town  bonds ;  they  are  to  be 
issued  by  town  officers,  and  the  tax  to  pay  them  is  imposed 
upon  the  property  of  the  town.  If  the  legislature  may  autho- 
rize the  town  to  incur  this  debt,  why  may  it  not  direct  it  to 
be  done  {  As  a  question  of  power,  I  am  unable  to  find  any 
restriction  in  the  Constitution.  It  is  not  within  the  judicial 
province  to  correct  all  legisktive  abuses. 

That  local  expenditures  and  improvements  should,  in  gene- 
ral, be  left  to  the  diacretion  of  those  immediately  interested, 
is  manifestly  just,  and  is  in  accordance  with  the  theory  of  our 
government.  Sut  when  power  is  conceded,  we  have  no  right 
to  inquire  into  the  motives  or  reasons  for  doing  the  particu- 
lar act. 

The  legislation  in  question  is  open  to  serious  criticism.  It 
compels  a  large,  if  not  extravagant  expenditure  of  money, 
and  imposes  onerous  burdens  upon  the  people  without  their 
consent  If  the  object  of  the  expenditure  was  private,  or  if 
the  money  to  be  raised  was  directed  to  be  paid  to  a  private 
corporation,  who  were  authorized  to  use  the  improvements  for 
private  gain,  the  question,  in  my  judgment,  would  be  quite 
different ;  and  in  this  respect  there  is  a  limit,  beyond  which 
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legislative  power  cannot  legitimately  be  exercised.  But  the 
defendants  cannot  avail  themselves  of  this  principle.  Here 
the  purpose  is  confessedly  public,  and  the  taxing  power  for 
such  purposes  is  restrained  only  by  restrictiye  provisions,  and 
whether  a  tax  shall  be  imposed  for  the  whole  expenditure  in 
one  year,  or  i^read  over  a  series  ci  years ;  and  in  the  mean- 
time the  obligations  of  the  town,  given  on  matters  of  detail 
and  discretion,  which  do  not  affect  the  power,  and  with  which 
courts  cannot  interfere.  It  is  claimed  however^  that  the  laws 
in  question,  violate  that  provision  of  the  Constitution,  which 
prohibits  the  creation  of  debts,  except  to  a  limited  extent, 
unless  the  laws  authorizing  Ihem  are  submitted  to  the  people. 
(Constitution,  art  7,  sec  13.) 

The  provision  is,  *^  except  liie  debts  specified  in  the  tenth 
and  eleventh  sections  of  this  article,  no  debt  shaU  be  here- 
after contracted  hyarin  behalf  qf  the  State^  unless  such  debt 
shall  be  authorized  by  a  law,"  etc.,  to  be  submitted  to  the 
people.  The  debts  referred  to  in  the  tenth  and  devmith  sec- 
tions which  are  excepted,  are,  1st.  Debts  which,  in  the  aggre- 
gate, shall  not  exceed  one  million  of  dollan  to  meet  ^^  casual 
deficits,"  ^^  &ilures  in  revenues,"  or  ^^  for  expenses  not  pro- 
vided for."  2d.  Debts  to  repel  invasion.  Collating  the  tenth, 
eleventh,  and  twelfth  sections,  it  is  evident  that  the  prohibited 
debts  are  State  debts ;  that  is,  debts  against  the  State  as  such, 
and  not  town,  county  or  city  debts.  The  latter,  unfortunately, 
are  not  prohibited.  K  the  prohibition  applied  to  municipal 
debts,  it  would  not  be  competent  for  the  legislature  to  autho- 
rize the  creation  of  any  such  debts,  except  by  a  submiasion  to 
the  people.  It  is  manifest  tiiat  they  can  confer  such  authority , 
and  there  is  nothing  in  the  Constitution  that  forbids  the  legis- 
lature 'firom  exercising  the  power,  directly  itself,  for  proper 
local  public  purposes. 

It  is  quite  dear  that  the  creation  of  the  debt  in  question  is 
not  within  the  meaning  of^  and  is  not,  therefore,  prohibited 
by  the  restrictive  clauses  in  the  Constitution  against  the  crea- 
tion of  State  debts. 

It  is  also  claimed  that  these  acts  violate  the  thirteenth 
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section  of  the  seventh  article  of  the  Gonstitution,  which  pro- 
lides^  that  ^everj  law  which  imposes,  continues,  or  revives  a 
tax,  shall  distinctlj  state  the  tax  and  the  object  to  which  it  is 
to  be  applied." 

It  is  urged,  that  while  the  cost  of  the  roads  are  limited  to 
$20,000  a  mile,  exclnsive  of  bridges,  the  commissioners  are 
anthorized  to  bnild  the  bridges ;  and  there  being  no  limita- 
tion of  the  expense  of  bnilding  them,  that  the  tax  is  not 
distinodj  stated,  and  the  laws  are  therefore  void. 

Conceding  that  the  constraction  given  to  this  clanse  of  the 
Oonstitntion  by  the  defendants  is  the  correct  one,  and  that  it 
applies  to  a  local  as  well  as  a  State  tax,  we  think  the  point  is 
untenable.  The  seventeenth  section  of  the  act  of  1870, 
confers  upon  the  commissioners  power  to  make  the  road,  and 
*^to  grade,  drain,  gravel,  and  improve  the  same,  and  con- 
struct aU  necessary  Inidges  therefor."  The  twenty-first  section 
limits  the  aggregate  expenses  of  ^^  making,  grading,  draining, 
and  improving  said  road  "  to  $20,000  a  mile,  ^^  exclusive  of 
bridges." 

The  nineteenth  section  provides,  tiMt  ^^snoh  sums  of  money 
as  may  be  necessary  to  make,  grade,  drain,  and  otherwise 
improve  said  road,  shall  be  raised  by  the  issue  of  town 
bonds,"  etc. 

We  think  that  this  act  recognizes  a  distinction  between  the 
^^  road "  and  the  bridges.  It  is  true  the  former  is  limited 
to  $20,000,  while  the  latter  is  unlimited ;  but  there  is  no  pro- 
vision in  that  act,  or  the  act  of  1869,  for  raising  the  money 
to  pay  for  bridges. 

Tbe  clause  requiring  the  issue  of  bonds  must  be  held  to 
apply  to  the  ^*  road,"  exclusive  of  bridges,  as  specified  in  the 
sections  referred  to.  The  ^^  said  road "  is  the  road  specified 
before,  and  that  road  excludes  bridges.  Neither  under  the 
act  of  1869  or  1870  could  the  commissioners  lawfblly  demand 
the  iBSue  of  bonds  to  pay  for  constructing  bridges.  The  act 
of  1871  supplied  this  defect,  by  expressly  authorizing  the  issue 
of  bonds  for  the  bridges  as  well  as  the  road,  and  limiting  the 
expenditure  therefor. 
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It  is  further  objected,  that  the  commiflsioners  were  not  enti- 
tled to  the  ifisae  of  any  bonds,  ontQ  all  the  roads,  specified  in 
the  act  of  1870,  had  been  dnly  laid  out,  and  the  report  of  the 
commiBsioners  of  estimate  and  assessment,  as  to  all  the  roads, 
had  been  confirmed.  By  the  original  act  of  1869,  four  roads 
were  aathorized  to  be  laid  out  and  improved ;  and  section  3 
of  that  act  provided,  that  ^^  no  part  of  the  money  to  be 
expended  shall  be  paid  oat,  nor  any  contract  thereof  made, 
until  all  roads,  for  their  entire  length,  have  been  laid  out  and 
established  as  herein  provided,  and  the  right  of  way  shall  be 
acquired  for  the  section  of  the  road  on  which  the  money  is  to 
be  expended." 

Section  12  provides,  that  ^^  after  the  report  of  the  commid- 
sioners  of  estimate  and  assessment  shall  be  confirmed,  the 
said  report  shall  be  delivered  to  the  commissioners  for  laying 
out  and  making  said  roads;  who  shall,  thereypon^  be  autho- 
rized to  cause  such  improvements  to  be  made." 

The  act  of  1870  repealed  the  clause  above  quoted  in  section 
3,  but  left  section  12  unaltered.  The  report  of  the  commis- 
sioners of  estimate  and  assessment,  as  to  the  four  roads  speci- 
fied in  the  act  of  1869,  was  confirmed  before  the  amendatory 
act  of  1870  was  passed,  and  no  report  has  been  made  as  to 
the  four  additional  roads  specified  in  the  act  of  1870. 

By  the  repeal  of  the  express  restriction  contained  in  section 
3,  we  may  infer  an  intention  to  have  the  four  roads,  as  to 
which  the  report  of  the  commissioners  of  estimate  and  assess^ 
ment  had  been  confirmed,  constructed  without  requiring  the 
confirmation  of  the  report  as  to  the  additional  roads.  Sec- 
tion 12  is  not  necessarily  inconsistent  with  this  intention. 
At  most,  it  contains  only  an  implied  restriction ;  and  it  is 
entirely  consistent  with  the  repeal  of  section  3,  by  construing 
the  implied  prohibition  against  proceeding  with  the  work,  to 
apply  only  to  such  portions  of  the  improvements  as  to  which 
no  report  had  been  made  or  confirmed ;  or,  in  other  words, 
that  the  commissioners  were  authorized  to  proceed  with  such 
of  the  improvements  as  to  which  a  report  had  been  confirmed. 
Looking  at  all  the  provisions  of  both  acts,  and  the  action  of 
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the  legialatnre,  this  seems  to  be  the  most  rational  construo- 
tion.  Besides  the  right  to  haye  the  bonds  issued  is  not  made 
dependent  upon  the  confirmation  of  the  report,  and  it  is,  at 
least  questionable,  whether  the  town  officers  could  ayail  them- 
selves  of  this  point  if  the  construction  daamed  should  prevail ; 
but  it  is  unneeessary  to  determine  this  question. 

We  feel  oonstrained  to  affirm  the  judgment 

All  concur. 

Judgment  affirmed. 
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Walzeb  J.  Weight,  Appellant,  v.  Dvwrrr  0.  Hubtbb, 

Beqx)ndent. 

An  ofder  of  the  Oenenl  Tenn  gnoting  a  new  trial  upon  questions  of  fact, 

in  a  case  tried  by  a  Jmy,  is  not  appealable. 
Where  the  case  was  tried  by  Jmy  and  the  retain  shows,  that  qnestions  of 

ftct  were  legitimately  before  the  Cleneral  Term,  and  that  the  new  trial 

may  have  been  granted  upon  qnestioDS  of  flict,  the  appeal  will  be 

dismissed. 

(Submitted  September  11, 1871 ;  decided  November  10, 187L) 
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Appeal  from  order  of  the  G^eral  Term  of  the  eighth 
jadicial  district,  reversing  a  jadgment  entered  in  Oat- 
tarangns  oomitj  npon  the  verdict  of  a  jury,  and  also  an 
order  denying  defendant's  motion  to  set  aside  such  yerdict, 
made  on  the  minutes  of  the  court.  The  fiicts  upon  the  ques- 
tion decided  appear  in  the  opinion  of  the  court 

D.  IT.  BoUeSj  for  appellant.  The  court  is  bound  to  pre- 
sume judgment  was  set  aside  on  questions  of  law  only.  {E. 
JR.  Bank  v.  Kefwinedy^  4  Eeyes,  279.) 

E.  C.  JRdbbi/My  for  respondent. 
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Bapallo,  J.  An  appeal  lies  to  the  General  Term  of  the 
Supreme  Ooort^  on  the  Imo,  fi*om  a  judgment  entered  on 
the  report  of  refereefs,  or  the  direction  of  a  single  judge,  in  all 
caeeA;  and  iipan  the  fac^y  when  the  trial  is  by  the  court  or 
referees.    (Oode,  §  848.) 

No  appeal  on  the  fact,  from  the  judgmerUy  lies  to  the  Gen- 
eral Term,  when  the  trial  is  by  jury. 

A  party,  desiring  to  obtain  a  review  of  the  finding  of  a 
jury,  must  make  a  motion  to  set  aside  the  verdict  on  the  evi- 
dence, and  for  a  new  trial,  either  to  the  judge  at  the  circuit, 
on  his  minutes,  pursuant  to  section  264,  or  to  the  court  at 
Special  Term,  pursuaut  to  section  S66.  An  appeal  from  the 
order  of  the  judge  at  circuit,  or  of  the  court  at  Special  Term, 
on  such  motion,  will  lie  to  the  General  Term,  under  section 
349 ;  the  order  of  the  judge  at  circuit  being  regarded  as  a 
Special  Term  order. 

Prior  to  the  year  1860,  decisions  of  the  General  Term 
granting  or  refusing  new  trii^  upon  questions  of  £Mt,  were 
not  reviewable  in  this  court  in  any  case ;  but  in  that  year  a 
provision  was  inserted,  in  section  268,  relative  only  to  cases 
tried  by  the  oaurtj  that  if  the  judgment  is  reversed  at  Gene- 
ral Term  on  questions  of  &ct,  the  question  whether  it  should 
have  been  reversed,  either  on  questions  of  fact  or  of  law, 
should  be  open  to  review  in  the  Court  of  Appeals ;  and  it  is 
also  enacted  in  the  same  clause,  that  if  the  judgment  is 
reversed  at  General  Term,  it  shall  not  be  deemed  to  have 
been  reversed  on  questions  of  fact,  unless  so  stated  in  the 
judgment  of  reversaL 

The  sam^  provisions  are,  by  section  272,  applied  to  cases 
tried  by  a  referee. 

There  is  no  provision  in  the  Code  for  the  review  in  this 
court  of  an  order  of  the  General  Term  granting  a  new  trial 
upon  questions  of  &ct,  where  the  case  was  tried  by  a  jury ; 
and  liie  general  provision  of  section  11,  authorizing  appeals 
from  orders  granting  new  trials,  has  not  been  construed  as  enti- 
tling the  appellant  to  a  review  here  of  the  decision  of  the 
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General  Term  upon  qneeticms  of  fact,  except  in  oases  tried 
before  the  court  or  a  referee.    (30  N.  Y.,  134.) 

I^  therefore^  in  a  case  tried  before  a  jury,  the  judgment 
has  been  reyeraed,  and  a  new  trial  granted  upon  questions  of 
fJEtct,  and  the  proceedings  have  been  r^ular,  an  appeal  will 
not  lie  to  this  court. 

The  question  in  this  case  is,  how  it  shall  be  made  to  appear 
in  a  case  where  the  trial  was  by  jury,  and  a  new  trial  has 
been  granted  at  General  Term,  whedter  such  new  trial  was 
granted  on  questions  of  law  or  of  fact; 

In  cases  tried  before  the  court  or  a  referee  there  is  no  diffi* 
oultj,  for  sections  S68  and  272  provide^  that  the  judgment 
shall  not  be  deemed  to  haye  been  reversed  on  queirtaons  of 
&(sty  imless  so  stated  in  the  judgment  of  reversal ;  and  this 
court  has  no  power  to  look  elsewhere. 

But  sections  268  and  272  not  being  applicable  to  cases 
tried  by  a  jury,  we  find  ourselves,  as  to  such  caseb,  as  freie 
from  any  statutory  rule,  as  if  the  requirement  of  a  statement 
in  the  judgment  did  not  exist,  and  wemuet  look  at  the  return 
for  the  purpose  of  determining  whether  the  judgment  was  or 
may  have  been  reversed  as  questions  of  fiust. 

In  the  case  of  The  JSout  Biver  BankY.  Keimedj/ {^Ktyed, 
279),  cited  by  the  appellant,  Woozkbufp,  J.,  after  showing 
that  the  requirements  of  sections  288  and  272  are  not  ftppli* 
cable  to  cases  tried  by  jury,  says,  that  in  such  oasto  a  party 
against  whom  a  new  trial  has  been  granted  upon  questions  of 
fiict,  ought  not  to  be  enabled  to  avoid  the  order  by  appealing 
to  this  court,  and  here  showing  that  no  estor  of  law  was  com- 
mitted upon  the  trial.  But  that,  to  prevent  that  result^  the 
party  obtaining  the  new  trial  should  see  to  it  that  it  be  made 
to  appear  by  the  record,  or  in  some  other  proper  manner,  that 
the  new  trial  was  ordered  upon  questions  of  &ct. 

We  are  inclined,  and  we  thiak  that  the  prior  adjudicationB 
of  this  court  require  us,  to  go  farther  than  the  learned  judge 
to  whose  opinion  we  refer. 

Oonsidering  that  the  appellant  is  the  party  alleging  error 
in  the  decision  of  the  General  Term,  it  seems  to  us  that  the 
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burden  shoald  be  upon  him,  to  ahow  that  the  granting  of  a 
new  trial  was  erroneous  in  matter  of  law.  If  it  appears  bj 
the  return  that  ezoeptions  were  taken  at  the  time,  and  that 
there  was  no  substantial  conflict  as  to  the  facts,  or  that  no 
application  for  a  new  trial  was  made  to  the  judge  at  circuit, 
or  to  the  Special  Term,  we  are  justified  in  assuming  that  the 
General  Term  passed  ezdusiv^elj  upon  questions  of  law,  no 
others  having  been  properly  before  them ;  and  we  will  review 
those  questions.  But  where  the  return  shows  that  questions 
of  fact  were  legitimately  before  the  General  Term,  and  that . 
the  evidence  was  such  that  the  court  may  have  reversed  the 
judgment  on  the  facts,  it  is  impossible  to  say,  from  an  inspec- 
tion of  the  record,  that  they  committed  an  error  of  law  in 
granting  a  new  trial,  though  we  should  be  of  opinion  that 
none  of  the  exceptions  were  well  taken. 

In  the  cases  of  H(yyt  v.  Thompson's  Eaifro  (19  N.  Y.,  208, 
ail) ;  and  MiUer  v.  Schuyler  (20  N.  Y.,  622),  it  was  held, 
that  unless  the  case  was  such  as  to  negative  any  inference  that 
the  new  trial  was  granted  on  questions  of  fact,  an  appeal  from 
the  order  presented  no  question  of  law  for  adjudication  by 
this  court.  Those  decisions  were  made  before  the  amendment 
of  1860,  allowing  a  review  here  upon  the  facts  in  cases  tried 
before  the  court  or  a  referee,  and  are  no  longer  applicable  to 
that  class  of  cases.  But  they  are  applicable  to  cases  tried  by 
jury,  the  law  in  respect  to  them  being  the  same  as  when 
those  decisions  were  rendered. 

The  return  upon  which  the  present  appeal  was  heard,  shows 
that,  after  the  rendition  of  the  verdict,  a  motion  was  made  to 
the  judge  at  the  circuit  upon  the  minutes,  to  set  aside  the 
verdict,  and  for  a  new  trial  upon  the  exceptions,  and  for 
insufficient  evidence,  pursuant  to  section  264.  That  this 
motion  was  denied,  and  judgment  entered  without  prejudice 
to  a  review  of  the  verdict  on  the  evidence,  as  well  as  the 
exceptions,  on  appeal  to  the  General  Term,  as  if  judgment 
had  not  been  entered.  That  thereupon,  appeals  were  taken 
to  the  General  Term  from  the  judgment,  and  also  from  the 
order  denying  the  motion  made  upon  the  minutes  for  a  new 
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trial  on  the  exceptions,  and  for  insufficient  evidence.  That 
that  appeal  was  heard  npon  a  case  setting  forth  the  evidence, 
and  also  containing  exceptions.  That  an  order  was  there- 
upon made  by  the  General  Term  reversing  the  judgment 
and  granting  a  new  trial,  but  not  stating  upon  what  ground, 
and  a  judgment  was  entered  in  conformity  with  that  order. 

The  case  was  regularly  before  the  General  Term  for  review, 
as  well  upon  the  facts  as  the  law.  The  evidence  was  such 
as  to  justify  a  reversal  upon  the  fishcts,  and  in  addition  to  all 
this,  the  opinion  of  the  court  below,  after  reviewing  the  evi- 
dence and  expressly  approving  of  the  rulings  of  the  judge  at 
the  trial,  states  that  the  error  was  not  that  of  the  judge,  but 
of  the  jury.  That  their  verdict  ought  to  have  been  for  the 
defendant,  and  that,  therefore,  it  should  be  set  aside  and  a 
new  trial  granted. 

I  think  that  these  considerations  are  sufficient  to  satisfy  us 
that  this  appeal  does  not  present  a  question  of  law,  and 
should  be  dismissed  for  that  reason.  There  is  no  reason  for 
depriving  the  defendant  of  the  new  trial  he  has  obtained,  on 
account  of  his  failure  to  obtain  an  entxy  of  the  grounds  of 
decision  in  the  judgment  of  reversal,  there  being  no  statute 
requiring  or  authorizing  such  entry  to  be  made.  The  appeal 
should  be  dismissed. 

All  concur. 

Appeal  dismissed. 


AimBBw  L.  Ibslakd,  Appellant,  v.  William  H.  INiohols, 

Bespondent. 

A  lease  contdned  a  covenant  upon  the  part  of  the  tenant,  not  to  sublet 
without  the  written  consent  of  the  landlord,  under  penalty  of  forfeiture, 
etc.  The  tenant  sublet  with  the  knowledge  of  the  landlord,  who  sub- 
•equenUy  received  the  rent 

Moldy  that  this  was  a  waiver  of  the  forfeiture,  and  the  right  of  the  land- 
lord founded  upon  the  subletting,  or  the  occupancy  thereunder,  was  gone. 

(Aigned  September  18th,  1871 ;  dedded  Novonber  lOtb,  1871.) 
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Appeal  from  a  judgment  of  the  General  Tenn  of  the 
city  of  Kew  York,  eatered  npou  order  denying  motion  for 
new  trial,  and  directing  judgment  for  defendant  ou  Terdict 
in  his  favor. 

The  action  ia  to  recover  poseeeaioii  of  a  house,  and  lot 
leased  by  the  plaintiff  to  the  defendant  Nichols. 

The  plaintiff,  through  his  agent,  John  B.  Ireland,  ezeeuted 
a  lease  to  defendant  Nichols,  of  the  premises  in  question, 
situate  on  Eight  avenue,  in  the  city  of  New  York,  for  seven 
years  from  Hay  Ist,  1861.  The  lease  contained  a  covenanl^ 
that  the  lessee  would  not  let  nor  underlet  the  whole  or  a 
part  of  the  premises,  without  the  written  consent  of  the 
lessor,  under  penalty  of  forfeiture  aqd  damage.  The  rent 
was  payable  monthly,  in  advance.  The  lessee  did)  on  the 
1st  day  of  May,  1868,  underlet  a  part  of  the  premises  with- 
out the  written  permission  of  the  lessor. 

The  lessor's  agent  knew  of  this  underletting  intimediately 
after  it  was  made,  and  with  full  knowledge  and  notice  o£  sudi 
underlettiz]^  the  lessor  received  rent  for  said  prenuses  from 
the  lessee,  from  month  to  month  after  the  1st  day  of  May^ 
1868,  and  up  to  November  1st,  1868«  The  tenant  who  went 
in  on  the  subletting  in  Hay,  remained  in  possession  up  to  the 
time  of  the  commencement  of  this  actiop.  TJ^  action  was 
commenced  November  9th,  1868. 

On  the  trial  a  verdict  was  ordered  for  the  defendant^  and 
the  plaintiff's  exceptions  directed  to  be  heard  at  the  General 
Term  in  the  first  instance.  The  General  Term  overruled  the 
exceptions  and  ordered  judgment  for  the  defendant  on  the 
verdict. 

J.  D.  Warren  for  appellant.  After  lease  was  forfeited, 
the  onus  was  on  defendant  to  show  waiver  {Lavrrence  v. 
WUUamSy  1  Duer,  685),  and  plaintiff  entitled  to  the  most 
fitvorable  interpretation  of  evidence.  {Cook  v.  JT.  Y.  O.  M. 
B.  Co.^  8  Keyes,  476.)  Knowledge  of  hgsat  insufficient  to 
waive  the  conditions  of  lease.  {Oreyson  v.  Harrison^  2  D.  & 
E.,  425 ;  1  Smith's  Lead.  Gases,  88 ;  Bieeker  v.  ^mth^  18 
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Wend.,  586.)  Occupancy  under  subletting  is  a  continuing 
forfeiture.  {Dumpaii^a  Caaej  1  Smith'ift  Lead.  Gases,  91; 
Br&wn  y.  O.  and  8.  B.  B,  Ch.^  S  Eem.,  493.)  Receipts  of 
rent  only  waiyer  up  to  time  to  which  rent  is  paid.  {J(iek9an 
y.  AUm,  8  Oowen,  321 ;  Bl&eher  y.  Smithy  13  Wend.,  5^3 ; 
St&uHwi  y.  Bunter^  4  Sand.  Oh.,  591 ;  AmbUr  y.  Woodbridgej 

17  E.  0.  L.  R.,  899;  Fi/uOer  v.  Peck,  30  E.  0.  L.  E.,  417; 
Hr&uOon  y.  Gladmny  51  E.  0.  L.  B.,  958 ;  Tyler  on  Eject- 
ment, 314 ;  Taylor's  Landlord  and  Tenant,  §  500 ;  Monies  y. 
MiUen,  36  Barb.,  44.)  Waiyer  is  question  of  intent,  and 
should  haye  been  submitted  to  the  jury.  {Janes  y.  OaHer, 
15  M.  &  W.,  718;  Bosy.  Mewm,  1  Oar.  &  P.,  846 ;  Mmios 
y.  Miller,  36  Barb.,  41 ;  /.  and  Traders?  Bank  y.  CkrisHej 
Bob.  6, 169.) 

B.  F.  Waldeny  for  respondent.  If  landlord,  with  know- 
ledge of  forfeiture,  recognizes  the  tenancy,  he  waiyes  the 
forfeiture.  (1  Parsons  on  Oon.,  5th  ed.,  506 ;  3  Flatt  on  Leases, 
471 ;  1  Wm.  Saund.,  387,  388 ;  1  Wash  on  Real  Pro.,  454.) 
Acceptance  of  rent  after  forfeiture  is  waiyer.  (1  Wm.  Saxmd., 
387,  388 ;  Bos  y.  Bliss,  4  Tant.,  785 ;  Bleeoker  y.  Smith, 

18  Wend.,  530,  588,  684 ;  Oroft  y.  Ltmiley,  Ellis  B.  & 
Ellis,  1069 ;  B.  0.,  6  House  of  Lords  Oases,  672 ;  S.  0.,  5 
Ellis  &  B.,  648 ;  Bendy  y.  MohoU,  4  0.  B.,  N.  S.,  376,  387, 
and  cases  cited.  Am.  ed. ;  Oooebubn,  0.  J.,  Perry  y.  Bams, 
3  id.,  778 ;  Orqfi  y.  LunUey,  Ellis  B.  &  E.,  1069 ;  6  House 
of  Lords  Oases,  673.)  Occupancy  under  subletting  not  a  con- 
tinuing forfeiture.  {MoKHdoe  y.  BarricoU,  13  Qrattan,  278.) 
Notice  to  agent  was  notice  to  plaintiff.  {Bank  of  TJ.  S,  y. 
Bams,  2  Hill,  451 ;  Swtton  y.  BUlaye,  3  Barb.,  529 ;  Wear 
ver  y.  Benison,  10  N.  Y.,  68 ;  Wilson  v.  Genesee  Mut  Ins. 
Co,,  14  id.,  418 ;  MoEo^oen  y.  Montgomery  Co.  Mv;t.  Ins. 
Co.,  5  Hni,  101.) 

GsoyEB,  J.  The  only  ground  upon  which  a  recovery  of 
the  demised  premises  was  claimed,  set  out  in  the  com- 
plaint, was  a  forfeiture  of  the  lease  incurred  by  the  defendant 
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NichoIlBy  by  subletting  a  portion  of  tiie  premifleB,  wiihont 
the  consent,  in  writing,  of  the  plaintifi^  as  required  by  the 
lease.  The  answer  admitted  that  the  forfeiture  had  been 
incurred,  and  set  up  a  waiv^er  thereof  by  the  plaintiff.  The 
only  question  upon  the  trial  was,  whether  the  forfeiture  had 
been  waiyed.  The  defendant,  N'ichollB,  testified  that  he  under- 
let the  premises  in  May,  1868.  That  ^^  Mr.  John  B.  Ireland, 
who  was  plaintiff's  agent  of  the  premises,  knew  it  at  the  time. 
He  is  the  same  person  who  signed  the  lease.  I*  told  him  I 
was  going  to  underlet  the  premises.  I  told  him  afterwards 
that  I  had  done  it.  I  afterwards  paid  him  the  rent  up  to  the 
1st  day  of  October,  1868,  and  received  from  him  the  follow- 
ing receipts :"  Eeceipts  were  introduced,  showing  payment  of 
all  rent  up  to  November  1st,  1868,  to  John  B.  Ireland.  It 
was  agreed  by  the  parties  that  the  persons  to  whom  the  premi- 
ses were  sublet  in  May,  1868,  continued  in  possession  under 
such  letting  until  after  the  commencement  of  the  action, 
November  9th,  1868.  The  evidence  authorized  the  judge  to 
assume,  that  John  B.  Ireland  was  the  general  agent  of  the 
plaintiff  in  respect  to  the  leasing  and  care  of  the  premises, 
and  collecting  the  rents.  His  knowledge  of  the  subletting, 
and  the  receipt  by  him  of  rent,  subsequently  accruing  with 
such  knowledge,  had  the  same  effect  in  waiving  the  forfeiture 
as  such  receipt  by  the  plaintiff  personally,  with  like  know- 
ledge, would  have  had.  Any  act  done  by  a  landlord,  knowing 
of  a  cause  of  forfeiture  by  his  tenant,  affirming  the  existence 
of  the  lease,  and  recognizing  the  lessee  as  his  tenant,  is  a 
waiver  of  such  forfeiture.  (1  William  Saunders,  287 ;  2  Flatt 
on  Leases,  471 ;  1  Wash,  on  Beal  Property,  454.)  The  receipt 
of  rent  subsequently  accruing  from  the  tenant  by  the  land- 
lord is  such  an  act,  and  the  forfeiture  thereby  waived. 
{Bleecker  v.  Smithy  13  Wend.,  630 ;  Jackaan  v.  Alieriy  8  Cow., 
220 ;  and  authorities  cited  by  Suthebland,  J.,  230.)  The 
counsel  for  the  appellant  concedes,  that  such  is  the  law,  but 
insists,  that  as  rent  was  only  received  up  to  November  1st, 
1868,  and  the  action  not  commenced  until  aft:er  that  time,  he 
is  still  entitled  to  recover  for  the  reason,  that  the  occupancy, 
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under  the  subletting,  continued  until  the  commencement 
of  the  action ;  and  that  there  was  a  continuing  cause  of  for- 
feiture, 80  ]ffig  as  the  occupancy  under  the  subletting  con- 
tinned.  The  error  of  the  counsel's  position,  is  in  regarding 
the  subletting  as  continuous.  That  was  a  distinct  act  occur- 
ring in  May ;  and  when  the  sub-lessees  entered  into  possession 
under  it  the  forfeiture  was  complete,  had  the  plaintiff  elected 
to  enforce  it.  But  he  waived  it,  as  we  have  seen,  by  receiv- 
ing rent  subsequently  accruing,  with  knowledge  of  the 
forfeiture.  The  subtenants,  by  their  oontract  with  the  lessee, 
NichoUs,  acquired  the  right  of  possession  for  the  term  fixed 
by  the  contract  as  against  him,  and  their  right  was  defeasible 
only  by  the  plaintiff's  proceeding  to  enforce  the  forfeiture. 
When  the  plaintiff  waived  this  right  by  the  receipt  of  rent, 
the  right  founded  upon  the  subletting  or  the  occupancy,  in 
pursuance  thereof,  was  gone.  It  is  true,  that  the  condition 
not  to  sublet  was  continuous,  and  had  Nicholls  made  a  new 
contract  for  subletting  any  portion  of  the  premises,  a  forfei- 
ture would  thereby  have  been  incurred,  which  the  plaintiff 
would  have  been  at  liberty  to  enforce.  But  no  such  new 
contract  has  been  made.  The  ease  expressly  shows,  that  the 
possession  of  the  subtenants  was  in  pursuance  of  the  contract 
made  in  May.  The  forfeiture  incurred  by  this  contract  having 
been  waived  by  the  plaintiff,  was  not  revived  by  the  subse- 
quent possession  of  the  subtenants  in  pursuance  thereof. 
There  was  no  suggestion  of  a  right  of  recovery  either  in  the 
complaint  or  at  the  trial,  for  the  failure  to  pay  the  rent  for  the 
month  of  November,  in  advance,  pursuant  to  the  lease.  Had 
such  claim  been  made,  for  aught  that  appears,  it  would  have 
been  shown  that  such  rent  had  been  paid,  in  advance,  as 
required  by  the  lease.  It  was  too  late  to  raise  the  question  upon 
the  hearing  of  the  exceptions  by  the  General  Term.  The 
judge,  upon  the  uncontroverted  testimony,  was  right  in  direct- 
ing a  verdict  for  the  defendant ;  and  the  judgment  rendered 
in  his  favor  thereon  must  be  affirmed. 

All  concur.  a/ 

Judgment  afilimed,. 
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William  E.  White  and  William  B.  Whitb,  Bespondents, 

V.  Jans  Smith,  Appellant. 

In  an  action  brought  npon  an  account  for  work,  labor  and  materialg,  the 
oomphdnt  alleged  the  amount  of  the  account  to  be  $541.90,  and  that 
there  was  a  balance  due,  qfter  deducting  aU  paymenUy  of  $176.75, — Held^ 
that  the  complamt  admitted  a  payment  of  $806.15,  and  that  defendant 
was  not  precluded  fh>m  insisting  upon  this  admission,  by  disputing  the 
correctness  of  the  items  of  the  account 

A  court  or  referee  is  presumed  to  have  knowledge  of  the  contents  of  the 
pleadings  in  a  cause,  and  it  is  not  necessary  for  a  party  to  read  them  in 
evidence,  in  order  to  ayail  himself  of  admissions  therein. 

After  a  trial  was  commenced  before  a  referee,  and  a  portion  of  the  evidence 
taken,  an  adjournment  was  granted  upon  plahitiff 's  motion,  in  order  to 
enable  him  to  apply  to  the  court  for  leave  to  serve  a  reply  to  defendant's 
counter-daim ;  permission  was  obtained  and  reply  served.  Upon  the 
a4Joumed  day  the  plaintiff  insisted  that  the  trial  should  be  commenced 
da  now  ;  this  the  referee  reAised  to  do,^Hddy  no  error. 

(Argued  September  18, 1871 ;  decided  November  10, 1871.) 

Appeal  by  defendant  irom  an  order  of  the  General 
Term  of  the  sixth  judicial  district,  reversing  a  judgment 
entered  in  Schuyler  county,  upon  the  report  of  a  referee. 
(Reported  below  in  1  Lansing,  269.) 

The  complaint  alleged  that  plainti£&  performed  work  and 
labor,  as  carpenters  and  joiners,  for  defendant,  and  furnished 
materials,  to  the  amount  of  $541.90 ;  that  there  was  a  balance 
due  them,  ^^  after  deducting  all  payments  made  by  defendant 
to  the  plaintiffs  thereon,  of  $175.75." 

The  answer  was  a  general  denial,  and  also  a  counter-claim 
for  damages  arising  from  the  nnskillfol  and  nnworkmanlike 
manner  in  which  the  work  was  done. 

The  referee  found  that  plaintifGs  did  work  and  furnished 
materials  for  defendant  to  the  amount  of  $501.26 ;  that  defend- 
ant paid  thereon  $366.15,  leaving  unpaid  a  balance  of  $135.11. 
There  was  no  proof  of  any  payment,  but  he  decided  that  it 
was  admitted  by  the  complaint. 

The  referee  allowed  defendant  as  damages  under  the  coun- 
ter-claim, the  sum  of  $231.60,  aTid  found  a  balance  due  the 
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defendant  of  $96.39  ;  for  which  sum  he  ordered  judgment  in 
her  &vory  with  costs. 

The  trial  was  commenced  upon  the  18th  April,  1867.  No 
reply  had  been  served  to  defendant's  counter-claim.  After  a 
number  of  witnesses  had  been  sworn  and  examined,  plaintiffs 
asked  for  an  adjournment,  to  enable  them  to  apply  to  the 
court  for  leave  to  serve  a  reply.  The  motion  was  granted,  on 
terms.  Upon  the  adjourned  day,  plaintiffs'  counsel  proposed 
to  open  the  cause  and  begin  the  trial  anew.  The  referee 
decided  the  trial  must  continue  where  it  left  off,  but  that 
plaintiff  might  examine  any  witnesses  previously  examined, 
on  any  new  matter,  or  upon  any  matter  omitted  by  inadvert- 
ance.    Plaintiffs  excepted. 

Z.  Tremamj  for  appellant.  C!onceding  the  construction  of 
the  pleadings  by  the  General  Term  to  be  correct,  judgment 
should  only  have  been  reversed  in  case  defendant  refused  to 
deduct  $40.64,  and  such  order  should  be  made  here.  (29  N. 
Y.,  400 ;  26  How.,  528 ;  55  Barb.,  389 ;  39  Barb.,  298.) 

J.  J.  Van  AUerij  for  respondents.  The  finding  of  payment 
of  $366.16  was  error.  {McEynney  v.  Bvill^  16  N.  T.,  297, 
302,  819  ;  Code,  §  149.)  The  referee  erred  in  obliging  plain- 
tiffs to  resume  the  trial,  after  adjournment,  where  it  left  off. 
{Huntington  v.  Canh/j  33  Barb.,  218 ;  AyravU  v,  Charnherlamj 
id.,  229 ;  Heoher  v.  Hopki/nSy  16  Abb.,  301 ;  Litdejohn  v. 
Oredy^  13  Abb.,  41 ;  HcMister  v.  Bender^  1  Hill,  150 ;  Leete 
V.  OreshofU)  Ins.  Co,j  7  Eng.  Law  Eq.  R.,  578 ;  Dorlon  v. 
ZewiSy  9  How.  Pr.  R,  1 ;  Yale  v.  Gvyinita^  How.,  353 ;  Gra- 
ham's Prac.,  316,  628.) 

Pbcqchaii,  J.  The  plaintiffs'  counsel  insists,  that  the 
referee  erred  in  finding  a  payment  of  $366.15  to  the  plain- 
tiffi.  The  Supreme  Court  so  held,  and  upon  that  ground  set 
aside  the  judgment.  No  point  of  this  kind  seems  to  have 
been  presented  at  the  trial,  either  in  the  receipt  or  exclusion 
of  evidence,  or  by  any  decision  upon  any  question  raised  as 
•to  the  pleadings. 
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But  as  there  was  no  proof  given  of  any  payment,  and  pay- 
ment is  found,  and  perhaps  sufficiently  excepted  to,  the 
pleadings  must  contain  an  admission  thereof,  in  subetanoe  or 
the  order  must  be  affirmed.    I  think  they  do  in  substance. 

The  complaint  was  for  work  and  materialsy  and  sets  iofHk 
the  items  specifically,  both  of  labor  and  materials,  amount- 
ing to  $541.90.  It  then  claims  a  balance  due  therefor,  ^^  after 
deducting  all  payments  made  by  defendant  to  plaintiffii 
thereon  of  $176.76." 

The  answer  is  a  general  denial,  and  sets  up  a  counter- 
claim, etc. 

It  cannot  be  denied,  that  this  complaint  admits  in  sub- 
stance that  $366.15  had  been  paid  upon  the  items  in  the 
complaint.  It  alleged  that  the  items  were  all  just,  and  that 
thereafter  deducting  all  payments,  there  was  yet  that  balance 
due.  It  is  clear  that  both  parties  acted  upon  the  view,  that 
the  complaint  conceded  a  payment,  and  I  think  with  good 
ground. 

The  Supreme  Oourt  says  that  the  defendant  ^^  should  have 
conceded  on  the  trial  that  the  plaintiffs'  entire  claim  was 
$541.90,  as  stated  in  the  complaint,  to  enable  him  to  insist 
that  the  complaint  showed  he  had  paid  the  plaintiff  $366.75." 

It  is  clear  that  the  items  must  all  be  taken  as  true  to 
ascertain  the  amount  of  the  payment,  but  as  a  payment,  it 
cannot  be  claimed  to  have  been  any  less  than  that  sum,  upon 
those  items.  Whether  the  items  were  all  legitimate,  were 
^11  the  subject  of  recovery,.was  another  question. 

The  referee,  upon  the  evidence,  found  the  said  items  that 
were  recoverable,  amounted  to  $501.26,  instead  of  $541.90. 
Upon  the  theory  of  that  court,  the  difference,  or  $40.64,  was 
the  precise  error  of  the  referee.  I  think  he  committed  no 
error  in  that. 

It  is  also  alleged,  that  no  portion  of  the  eomplunt  was 
read  as  evidence  before  the  referee.  It  was  not  necessary  to 
read  the  pleadings.  They  are  presumed  to  have  been  before 
the  referee,  and  that  he  had  knowledge  of  their  contents. 

It  is  insisted,  that  the  referee  erred  in  allowing  to  defend- 
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aBt,  as  connter-daimy  the  cost  of  the  iron  roof,  etc.,  made 
Boeeasary  by  plainti£b'  defectiye  work.  There  doea  not  seem 
to  be  any  exception  to  that  allowaneey  none  to  that  mode  or 
rule  of  finding  the  measure  of  damage  in  that  item.  The 
referee  probably  fonnd,  a&d  intended  Uiereby  to  find,  that 
that  was  the  dieapest  mode  of  remedying  the  defect. 

The  decision  of  the  referee  was  right  in  refusing  to  com- 
mence llie  trial  de  novo*  If  the  plaintiffs'  have  suffered 
injustice,  as  they  claim  by  the  decision  of  the  referee,,  upon 
the  &0te,  this  court  can  a£Ebrd  them  no  remedy. 

Order  appealed  from  reversed,  and  judgment  affirmed  upon 
the  report  of  the  referee  with  costs. 

All  concur ;  Oh.  J.  not  voting. 

Judgment  acoordingly. 


William  O.  Wood,  Bespondent,  v.  Thb  Nobth  Westebet 

Iksubanob  Oompant,  Appellant. 

Flaintiff  being  the  owner  of  a  woolen  fiM^iy  and  machinery  th^^hi,  con- 
tracted to  sell  the  same  to  0.,  the  deed  to  be  executed  when  the  whole 
poFchase-price  was  paid,  C,  to  pay  fbr  insuranoeL 

Flaintiff  insored  with  defendant,  C,  paying  the  premium.  The  policy  con- 
tained conditions  precedent,  in  case  the  same  was  held  as  collateral 
security,  and  also  restrictions  upon  the  use  of  inflammable  liquids  used 
as  a  light    Kerosene  oU  was  used  for  lighting  purposes. 

BsUtf  Isi  Flaintiff  had  an  inaorable  interest  in  the  properly  itseUl 

2d.  The  policy  was  in  &ct  taken  for  C.  'fr  benefit  upon  the  property,  and 
not  upon  the  debt  against  him,  and  was  not  held  as  collateral  security 
within  the  meaning  of  the  condition. 

8d.  That  inasmuch  as  the  legislature  has  dedared  certain  grades  and  quali- 
ties of  kerosene  proper  and  safe  to  use,  the  right  to  take  Judicial  notice 
could  not  be  invoked,  to  establish  its  inflammable  (i.  e.,  explosive)  qualities ; 
but  it  was  incumbent  upon  defendant  to  show,  that  the  kerosene  used  was 
in  fact "  Inflammable.'* 

Judicial  notice  comes  in  the  place  of  proof,  and  is  generally  to  be  exercised 
by  a  tribunal  which  has  the  power  to  pass  upon  the  (facts.  This  court  will 
not  take  Judicial  notice  of  the  existence  of  a  flict,  which  has  not  been 
foond  by  the  court  below,  nor  upon  which  a  finding  has  been  refiised. 

(Argued  September  15th,  1871 ;  decided  November  lOth,  1871.) 
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Appeal  from  a  judgment  of  the  General  Term  of  the 
seTenth  judicial  district,  affirming  a  judgment  entered  in 
Wayne  county  in  favor  of  plaintiff  upon  the  report  of  a 
referee. 

The  action  was  brought  to  recover  $1,500  on  a  policy  of 
insurance,  of  which  $760  was  on  a  frame  building  occupied 
as  a  woolen  factory,  and  $750  on  the  machinery  in  it,  burned 
at  Red  Greek,  Wayne  county.  New  York,  on  the  29th  of 
November,  1866. 

On  the  1st  day  of  January,  1862,  the  plaintiff  made  and 
executed  a  contract  in  writing,  for  the  sale  of  said  premises 
and  machinery  to  one  George  Campbell,  by  the  terms  of 
which  said  plaintiff  agreed  to  sell  on  condition,  that  said 
Campbell  should  perform  and  fulfill  the  agreement  therein 
eontsined  and  specified,  to  wit :  The  said  Campbell  should 
pay  for  said  property  $4,415.63,  as  follows ;  $500  to  be  paid 
January  1st,  1863,  and  $500  on  the  1st  day  of  January, 
1864,  and  the  balance  in  annual  payments  of  $600,  each  with 
interest  on  the  whole  sum  unpaid,  which  was  to  be  deducted 
or  paid  out  of  each  annual  payment ;  said  Campbell  was  also 
to  pay  the  expense  of  insuring  the  factory  and  saw-mill  to 
the  amount  of  $2,000,  until  the  purchase-money  unpaid 
should  be  reduced  to  $2,000,  anji  pay  all  taxes  and  assess- 
ments on  said  property ;  all  the  machinery  and  fixtures  on 
the  premises  at  that  time,  or  thereafter  to  be  put  upon  said 
premises,  were  to  be  part  of  said  property,  and  not  to  be 
removed  without  the  con'sent  of  plaintiff.  And  it  was 
further  agreed  in  said  contract,  that  in  case  said  Campbell 
should  neglect  or  refuse  to  keep  and  fulfill  all  or  any  of  said 
agreements,  he  should  forfeit  all  payments  made  or  improve- 
ments  put  upon  said  premises,  and  Wood  should  have  the 
right  to  enter  upon  and  take  possession  of  said  premises,  includ- 
ing machinery,  tools  and  fixtures ;  and  treat  the  said  Camp- 
bell, as  a  tenant,  holding  over  without  consent  and  non-pay- 
ment of  rent ;  and  when  all  the  payments  were  made,  said 
Wood  agreed  to  convey  said  premises  to  Campbell  by  a  good 
deed. 
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The  policy  in  qnoBtion  was  issned  by  defendant  Decem- 
ber 12th,  1863.  It  contained  the  following  reetrictions  and 
conditions : 

"Camphene,  spirit  gas  or  bnming  fluid,  phosgene  or  any 
other  inflammable  liquid,  when  used  in  stores,  warehouses, 
shops  or  manufactories  as  a  light,  subjects  the  goods  therein 
to  an  additional  charge,  and  permission  for  such  use  must  be 
indorsed  in  writing  on  the  policy." 

(Condition  No.  10,  paragraph  No.  2.) 

<<  A  claim  against  this  company  by  the  assignee  or  mort- 
gagee, or  other  person  or  persons  holding  this  policy  as  col- 
lateral security,  shall  not  be  payable  until  payment  of  such 
portion  of  the  debt  shall  have  been  enforced,  as  can  be  col- 
lected out  of  the  original  security  to  which  this  policy  may 
be  held  as  collateral,  and  this  company  shall  then  only  be 
held  liable  to  pay  such  srmi,  not  exceeding  the  sum  insured, 
as  cannot  be  collected  out  of  such  primary  security." 

The  policy  was  renewed  annually ;  the  last  renewal  was  in 
December,  1865.  The  premiums  were,  with  the  knowledge 
and  assent  of  Campbell's  agent,  deducted  from  the  payments 
made  by  him  on  the  contract.  Kerosene  oil  was  used  for 
lighting  the  factory,  which  was  run  nights.  On  the  29th 
November,  1866,  the  property  was  destroyed  by  fire.  After 
the  fire  Campbell,  who  had  not  performed  the  contract, 
declined  to  make  further  payments,  and  at  his  request  plain- 
tiff took  the  property,  and  the  contract  was  canceled.  The 
value  of  the  machinery  destroyod  was  $2,200 ;  the  total  loss 
$3,800.  The  referee  gave  judgment  for  the  amount  of  the 
policy  and  interest. 

A.  J.  Parker^  for  appellant  Defendant  is  not  liable  on 
the  insurance  on  the  machinery.  {Mwrdook  v.  Oiffordy  IS 
N.  Y.,  28.)  Plaintiff  had  no  insurable  interest  in  the  pro- 
perty itself.  {Ha/nia  v.  Trov^^  8  Paige,  423 ;  JESgcM^ton  v. 
Peckhamy  11  Paige,  352.)  Plaintiff's  interest  being  an  equi- 
table interest,  should  have  been  made  known  to  the  insurer. 
{Kemooh<in  v.  N.  T.  Bowery  Ins.  Co.,  17  N.  T.,  438,  439. 
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Per  BoBSVSLT^  J.)  The  policy  was  void  for  want  of  matu- 
aUty.  {Mead  v.  HT.  T.  Ins.  Co.y  7  N.  T.,  630;  WestfaU  v. 
K  R.  Ins.  Co.,  12  N.  T.,  289 ;  2  GreenleaPfi  Ev.,  §§  388, 
406,  and  note  2.)  Plaintiff  haa  Mled  to  perform  the  oondi- 
tiona,  and  cannot  recover.  (Jf<MM2  v.  Ins.  CSp.,  8  Seld.,  530 ; 
Wet^all  v.  IT.  B.  In».  Co.,  2  Eer.,  289 ;  2  Oreenleaf 'b,  §§ 
383  and  406,  and  note  2.)  Defendant  had  a  right  to  be  sul>* 
rogated  to  plaintiff's  rights  under  the  contract  {^6na  Im. 
Co.  V.  Tylety  16  W.  K.  886,  and  per  Cihancellor,  897,  898.) 

Jacob  B.  Decker,  for  respondent.  Plaintiff  had  an  insura- 
ble interest  in  the  property.  ( White  v.  E.  B.  Ins.  Co.,  7 
How.,  341;  Kernocha/n  v.  N.  T.  Fire  Ins.  Co.,' VI  N.  T., 
428 ;  RosEVELT,  J.  441 ;  2  B.  &  A.,  193  ;  1  Moody  &  Rob., 
153  ;  Carruthera  v.  Sheddin,  6  Taunt,  17 ;  1  Arnold,  252.) 
The  insurance  was  for  Campbell's  benefit,  and  there  could  be 
no  subrogation.    (17  N.  T.,  428.) 

FoLOEB,  J.  It  appears  by  the  findings  of  the  referee,  that 
Campbell,  the  vendee  of  the  property  insured,  by  the  con- 
tract of  sale,  agreed  to  pay  the  expense  of  insuring  the  factory 
and  saw-mill ;  that  the  plaintiff  did  insure  the  property,  and 
pay  the  premiums  therefor,  and  charge  the  same  to  Camp- 
bell ;  and  that  by  so  much  was  lessened  the  amount  ^d  by 
him  on  the  purdiase-price.  It  appears  from  the  testimony, 
that  though  Campbell  did  not  know  of  this,  yet  that  his 
brother,  who  acted  for  him  with  the  plaintiff  in  adjusting, 
from  time  to  time  the  payments  and  indorsing  them  on  the 
contract,  did  settle  the  dealings  which  included  these  items 
of  expense  for  insurance ;  so  that  the  premiums  of  insurance 
were  in  &ct  paid  by  Campbell,  under  an  agreement  so  to  do. 
It  follows,  then,  that  the  insurance  was  really  one  for  the 
benefit  of  CampbelL  (SoBxtook  v.  Am.  Ins.  Co.,  1  Curtis  C. 
C,  198,  and  cases  cited.) 

In  such  case,  the  defendants  had  no  right  of  subrogation, 
even  if  they  issued  the  policy,  without  notice  of  the  contract 
of  sale.  {Benjamin  v.  Saratoga  Ins.  Co.,  17  N.  Y.,  415 ; 
KemoduMh  v.  HT.  T.  Bowery  Ins.  Co.,  id.,  428.) 
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Thoagh  the  plaintiff's  especial  insarable  interest  was  that 
of  vendor,  holding  an  equitable  lien  on  the  property  for  the 
security  of  the  purchase-money,  yet  he  held  also  the  legal 
title,  and  this  made  it  competent  for  him  to  cover,  not  only 
his  especial  interest  in  the  property,  but  the  property  itself. 
{HoJhrock  V.  Am^  Lw.  Co.j  wpra  /  see,  also,  Tyler  v.  ^iria 
Ins.  Co.,  12  Wend.,  507 ;  S.  C,  16  id.,  885 ;  t  Phillips  on 
Ins.,  347,  subHsect  640 ;  Angell  on  Ins.,  §§  67, 185^  186,  and 
note.) 

And  this  insarable  interest  existed  in  the  machinery  as  well 
as  in  the  buildings ;  for  though  there  was  a  contract  of  sale, 
it  was  ezecutory.  The  title  had  not  passed,  and  though 
Campbell  went  into  possession  about  two  years  after  the 
policy  was  issued^  he  had  no  right  to  remove  the  machinery, 
without  the  consent  of  Wood.  There  was  never  such  a 
delivery  of  it  to  Campbell  as  gave  him  title.  Wood  still 
retained  on  it  a  lien  for  purchase-money,  and  a  right,  on  non- 
oayment  to  resume  exclusive  possession.  He  had,  then,  an 
insurable  interest  in  it.  {fili/n^Uin  v.  Hope  Ins*  Oo^  decided  in 
this  court  4th  April,  1871 ;  see,  also,  Btirt  y.  Dukik&r,  34 
N.  Y.,  493 ;  TaUnum  y.  AOanUe  Ins.  Co.,  3  Eeyes,  87.) 

The  point  made  by  the  defendants,  as  to  the  use  of 
kerosene,  does  not  seem  to  be  before  us.  There  is  no 
finding  in  reference  to  it.  There  is  no  request  to  find, 
which  the  referee  has  refused.  The  defendants'  excep- 
tion on  this  matter  is  two-fold.  1st.  That  the  referee  omitted 
to  find,  that  the  fire  was  caused  by  the  use  of  an  inflammable 
liquid.  2d.  That  the  referee  omitted  to  find  as  a  oondusion 
of  law,-  that  the  policy  was  void  by  a  breadi  of  the  warranty 
against  the  use  of  such  inflammable  liquid.  As  to  the  first, 
it  suffices  to  say,  that  there  is  neither  finding  nor  proof  that 
the  use  of  an  inflauotmable  liquid  caused  the  fire.  As  to  the 
second,  there  is  no  finding  of  fact  thait  kerosene  or  any 
inflammable  liquid  was  used,  and  a  conclusion  of  law  that 
there  was  a  breach  of  wamaaty  from  its  use  would  be 
unfounded.  Again,  though  it  is  proven  that  kerosene  was 
used  in  the  &ctory,  that  substance  is  not  named  in  the  condi- 
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tions  annexed  to  the  policy.  It  is  only  designated,  if  at  all, 
by  the  phrase,  ^'any  other  inflammable  liquid."  This  phrase 
follows  the  mentioning  by  name  of  eamphene,  spirit  gas, 
phosgene,  etc.,  and  it  noeoitm'  a  soeiis.  To  be  warranted 
against,  the  liquid  must  be  inflammable,  as  are  those  enume- 
rated articles.  But  there  is  no  finding  or  proof  of  the  charac- 
ter of  kerosene  in  this  regard.  The  defendants  ask  us  to 
take  judicial  notice  of  its  qualities,  and  that  it  is  in  its  nature 
like  those.  If  we  do  this,  we  are  to  know,  that  they  are  not 
only  so  slowly  inflammable  as  to  give  harmless  light  by  their 
gradual  combustion,  but  that  they  are  also  suddenly  explo* 
sive,  and  thus  dangerous  and  harmful.  It  is  this  last  charac- 
teristic inflammability,  which  is. warranted  against,  in  the 
classes  of  hazard  upon  the  back  of  the  policy. 

But  judicial  notice  comes  in  the  place  of  proof.  It  is  to  be 
exercised  by  a  tribunal,  which  has  the  power  to  pass  upon  the 
facts.  That,  this  court  has  not  in  this  case.  We  may  not 
when  we  have  not  the  findings  of  &ct  in  review,  for  the  pur- 
pose of  reviewing  the  judgment  of  a  referee,  take  judicial 
notice  of  the  existence  of  a  fact,  which  has  not  been  found  by 
the  court  below,  nor  upon  which  a  finding  has  been  refused. 
In  the  case  in  hand,  that  would  be  to  put  this  court  in  the 
place  of  the  referee,  and  to  find  a  &cty  which  he  was  not 
requested  to  find,  which  he  has  not  found,  and  to  his  omission 
to  find  which,  no  exception  has  been  taken. 

Nor  do  we  deem,  that  judicial  notice  may  be  taken  that  in 
all  cases,  the  article  of  kerosene  is  explosive. 

The  legislature  has  in  effect  declared,  that  there  is  a  degree 
of  purity  to  which  it  may  be  brought,  and  at  which  it  may  be 
kept  on  sale  in  cities  with  comparative  safety.  (Laws  of 
1865,  chap.  778,  §  8 ;  laws  of  1866,  chap.  872.)  The  matters 
of  which  judicial  notice  may  be  taken,  are  those  which  must 
have  happened  according  to  the  constant  and  invariable  course 
of  nature  (Starkie  on  £v.,  9  Am.  ed.,  785  margin,  658),  or  are 
of  such  general  and  public  notoriety,  that  every  one  may  fairly 
be  presumed  to  be  acquainted  with  them.  (1  Phillips  on  £v., 
5  Am.  ed.,  619  margin,  514,  chap.  10,  §  1.)    The  action  of 
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the  legislature  seems  to  assimie,  that  it  is  not  inevitable  nor  a 
matter  of  general  and  public  notoriety,  that  every  grade  and 
quality  of  this  article  is  explosive.  So  the  power  and  right  to 
take  judicial  notice  may  not.  be  here  invoked,  and  it  was 
incumbent  upon  the  appellants,  to  make  proof  if  they  could, 
that  the  kerosene  used  in  the  building  insured  was  in  fact 
inflammable ;  i.  e.,  explosive. 

There  is  the  same  difficulty  with  the  point  made  by  the 
defendants  upon  the  second  paragraph  of  the  tenth  condition. 
There  is  no  finding  upon  the  matter  by  the  referee,  nor  any 
request  for  him  to  find  which  he  has  disregarded.  Apart  from 
this,  however,  the  point  would  be  well  met  by  the  considera- 
tions previously  advanced,  that  the  premiums  being  practically 
paid  by  Campbell,  under  an  agreement  so  to  do,  and  the 
policy,  in  fact,  taken  for  his  benefit  upon  the  property,  rather 
than  upon  the  debt  against  him,  it  is  not  held  as  a  collateral 
security  within  the  meaning  of  the  condition. 

The  testimony  admitted  by  the  referee  against  the  objec- 
tion of  the  defendants,  does  not  seem  to  us  to  affect  the  ques- 
tions upon  which  the  case  turns,  nor  to  have  had  an  infiuence 
in  its  determination  harmful  to  the  defendants. 

The  judgment  of  the  court  below  should  be  affirmed  with 
costs  to  the  respondent. 

All  concur. 

Judgment  affirmed. 


Lbonabd  J.  Klinok,  Appellant,  v.  Gabdkeb  B.  Colbt  et  al., 

Respondents. 

Deftndants  having  been  defrauded  of  a  large  amount  of  goods,  by  reason 
of  false  representations,  and  having  probable  cause  to  believe  that  plain- 
tiff *vras  a  party  to  the  fraud  signed  a  paper,  in  which  they  stated  they 
had  been  **  robbed  and  swindled*'  by  plaintiff  and  others,  and  agreed  to 
bear  equally  the  expenses  of  prosecating  the  offenders  criminally 
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Beld^  that  the  preparation  and  signing  of  the  paper  was  a  lawful  traoBao- 
tion,  and  it  was  a  privileged  communication ;  that  the  terma  used,  though 
strong  and  plain,  were  not  irrelevant,  and  in  the  absence  of  actual  malice 
did  not  take  away  the  privileged  character  of  the  communication. 

The  exhibition  of  the  paper  to  an  agent  of  one  of  the  parties  deflranded 
ibr  the  purpose  of  procuring  the  signatove  of  the  principal  was  prtvl* 
l^ged. 

Where,  under  section  166,  of  the  Code,  defendant  in  an  action  of  libel  or 
slander  pleads  the  truth  of  the  matter  charged  as  defamatory,  and  also 
matters  in  mitigation,  the  allegationB  in  Justification,  althouj^  unsua- 
tained  by  proo(  are  no  longer  evidence  of  malice,  to  be  considered  l>y 
the  Jury  and  taken  as  enhancing  plaintiff's  damages. 

(Aigued  September  18th,  1S71 ;  decided  November  10th,  1871.) 

Appsal  from  order  of  the  General  Term  of  the  seooad 
judicial  district)  afiirming  an  order  of  Special  Term  granting 
defendants'  motion  for  a  new  trial. 

The  complaint  in  thitt  action  contained  two  oonntsi  one  for 
false  imprisonment,  the  other  for  libel. 

Upon  the  first  count  plaintiff  was  nonsuited  upon  the  trial. 
The  all^^  libel  consisted  of  an  agreement  signed  bj  the 
defendants,  kept  by  one  of  them,  and  shown  to  no  one 
else,  save  to  Anderson,  one  of  the  firm  of  Smith  &  Ander- 
son, agents  of  William  Kirk,  an  alien,  and  having  full  charge 
and  complete  control  of  all  his  business  affiura  here.  It  was 
presented  to  him  as  Kirk's  agent  to  procure  Kirk's  name  to 
the  paper.    The  following  is  a  copy  of  the  agreement : 

'^  We,  the  undersigned,  merchants  of  the  city  of  New  York, 
who  have  been  robbed  and  swindled  by  EUery  O.  Folger, 
Percy  W.  Tibbs,  William  C.  Williams,  James  G.  Goggin,  L. 
G.  mink,  and  8.  H.  Klink,  realizing  that  justice  demands, 
that  said  parties  should  be  punished  for  the  offences  which 
they  have  committed,  do  hereby  pledge  and  agree  with  each 
other,  mutually,  that  we  will  bear  equally  all  expenses  and 
charges  which  may  be  incurred  in  prosecuting,  criminally, 
said  Folger,  Tibbs,  Williams,  Goggin,  L.  G.  Klink,  and  S.  H. 
Klink,  or  either  of  them. 

^' And  it  is  further  mutually  agreed  that  we  wiU  oontribntB 
equally  toward  the  payment  of  any  judgment  or  judgments, 
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which  may  be  recovered  against  any  of  the  BabscriberB  hereto, 
arising  by  reason  of  any  criminal  complaint  which  may  be  or 
has  been  made  by  any  of  the  subscribers  herein,  against  the 
said  Folger,  Tibbs,  Williams,  Goggin,  L.  Q.  Elmk,  and  S. 
H.  Klink,  or  either  of  them. 

^^  Witness  oor  hands  and  seals  this  80th  day  November,  1866, 
at  the  city  of  New  York/* 

The  defendants  and  others,  merchants  in  New  York,  had 
beffli  defrauded  of  a  large  amount  of  goods  by  Folger  and 
Tibbs,  by  means  of  false  representations ;  and  it  appeared 
that  defendants  had  probable  cause  to  believe  that  plaintiff 
was  a  party  to  the  fraud.  The  alleged  libel  was  drawn  up  by 
defendants'  counsel,  who  advised  them  that  the  perpetrators 
of  the  fraud  had  committed  an  offence  against  the  criminal 
law. 

Defendants'  eouusel,  among  other  things,  requested  the 
court  to  chaige,  ^^that  the  fact  that  the  defendants  have 
pleaded  a  justification,  is  not  to  be  tak^i  into  consideration  in 
awarding  damages."  This  the  court  refused  to  charge,  and 
defendants  excepted.  The  court  did  charge.  ^'  On  the  present 
oecasion  they  (defendants)  set  up  in  justification  that  these 
allegations  are  true."  ^^  I  understand  the  rule  of  law  to  be, 
that  the  jury  are  authorized  to  infer  from  this  fact,  that  these 
people  were  actuated  by  a  desire  to  injure  the  plaintiff.  The 
fact  of  their  inserting  the  libelous  matter  in  the  pleadings  in 
connection  with  the  other  evidence  in  the  case,  warrant  the 
jury  to  imply  a  malicious  motive  on  their  part"  To  which 
no  exception  was  taken.  The  jury  rendered  a  verdict  for 
plaintiff  for  $5,000.  A  motion  for  new  trial  upon  the  minutes 
was  made,  which  was  granted. 

O.  L.  SUwart^  for  appellant  A  person  who  has  no  inte- 
rest in  the  action,  cannot  unite  with  others  in  defraying 
expenses.  (4  Blk.  Cbm.,  135 ;  TaUheimer  v.  BrvnJcerJioff^  8 
Cow.,  623 ;  BvH  v.  Plaee^  6  Cow.,  631.)  This  is  not  a 
privileged  communication.  (1  Phil.  £v.,  180 ;  White  v.  Nicfuh 
loB^  8  How.,  U.  S.,  266 ;  Tluyrm  v.  Moser,  1  Denio,  488 ; 
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O  Irmslnfy. Douglass,  87  N.  T.,  477;  Perkins  v.  MUchM,  81 

Barb.,  461,  467 ;  P.  cmd  G.  R.  B.  Co.  v.  Quigley,  21  How., 
TJ.  8.,  202 ;  Bea/rdsley  v.  Twppom,  5  Bktch.,  498 ;  OeUmg  v. 
Foss.  8  0.  ife  P.,  160 ;  AUen,  v.  O^oo^  2  Wend.,  676.)  The 
libelous  words  were  unnecessary,  and  are  not  privileged. 
{Gilbert  y.  PecpUy  1  Ben.,  41;  BSng  v.  Wheelerj  8  Cow., 
726 ;  Hastings  v.  JOusky  22  Wend.)  Defendants'  plea  in  jus- 
tification was  evidence  of  malice.  {Boot  v.  £ingj  7  Cow.,  613 ; 
White  V.  Nichclsj  8  How.,  226.)  The  showing  the  paper  to 
Smith  &  Anderson  was  a  publication.  {Snyder  v.  Afidreuos^ 
6  Barb.,  48;  P.  P.  P.  Co.  v.  Quigley,  21  How.,  U.  S.,  202 ; 
PisrA^M  V.  MitcheUy  81  Barb.,  461.) 

J.  Emctty  for  respondents.     The  paper  was  a  privileged  / 

.      communication.  {Sp^  v.  MauUpt^i^.  Exch.,  282 ;  ToogoodM.  H.  V  / 
7       V.  /§?y»;ps',  1  Or.  M.  &.  R.,  192 ;  WAi^  v.  ^dam*,  16  C.    ^      ' 
n/        B.,  is.  S.,  892 ;  Eastings  v.  Z^,  22  Wend.,  410 ;   Van-    uMi( 
>/        derzee  v.  McGregofLy  12  Wend.,  646 ;   F2wA^m  v.  Cooke,  8 
Den.,  110 ;  Ziddle  v.  Hodges,  2  Bos.,  687 ;  Z^t^  v.  Chap- 
man,  16  N.  Y.,  872.)    In  such  case  actual  malice  must  be 
proven.    (  WobsKbwm  v.  Cooke,  8  Den.,  110 ;  Lewis  v.  Chap- 
man, 16  N.  Y.,  872 ;   Suydam  v.  Jfbjfo^,  1  Sandf.,  469 ; 
^/      Street^v.  Wood,  16  Barb.,  106;  Ziddle  v.  Ebdges,  2  Bos., 
. .       627.)    Where  words  are  irrelevant,  if  believed  to  be  true, 
^/       no  motive  of  malice.    {Sttydam  v.  Mqfat;  9p^  v.  Macule; 
Wwrren  v.  Fame,  2  Sand.,  196.)    Defendants  had  a  right  to 
'       combine  for  the  purpose  contemplated.    (2  Buss,  on  Crimes, 
T/        677;  1  Salk.,  14  id.,  174;  Master  v.  MiUer,  4  ^.  B.,  820, 
840;  2  Bish.  Cr.  L.,  87;  2  Hawk.  P.  C,  124;  Mndm  v. 
Par*6r,  11  M.  &  W.,  676,  682;  2  R  S.,  691,  §  8;  MoU  v. 
SmaU,  22  Wend.,  408 ;  Sedgwick  v.  Stanton,  14  N.  Y.,  289.) 
ISfo  publication  was  proven.    (  Variderzee  v.  McGregor,  12 
Wend.,  648.) 

FoLGEB,  J.  The  paper  prepared  by  the  former  counsel  of 
the  defendants  and  signed  by  them,  in  effect  denominated  the 
plaintiff  a  robber  and  a  swindler.    When  such  a  paper  is 
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published,  it  is  prima  fcboie  a  libel  {J^Anwn  v.  Stttart^  1 
T.  A.  9  748),  and  the  law  implies  malice  in  the  anther  and 
publisher  of  it,  toward  him  of  whom  it  speaks.  (  White  v. 
NiohdU^  8  How.  TJ.  S.,  266.)  In  an  action  brought  npon  it, 
no  proof  of  malice  is  needed  in  the  first  instance,  beyond  the 
proof  of  publication  itself.  (Id.)  But  when  the  paper  pub- 
lished is  a  privileged  communication,  an  additional  burden  of 
proof  is  put  upon  the  plaintiff,  and  he  must  show  the  exist- 
ence of  express  malice  in  the  publication  of  it.  (Id.)  Hence, 
as  a  general  proposition,  it  may  be  said  that  the  question  of 
whether  a  publication  is  a  privileged  communication  is  one 
for  the  jnry.  That  is  to  say,  the  court  may  determine  whether 
the  subject-matter  to  which  the  alleged  libel  relates,  the  inte- 
rest in  it  of  the  defendant,  or  his  relations  to  it,  are  such  as 
to  furnish  the  excuse.  But  the  question  of  good  faith,  belief 
in  the  truth  of  the  statement,  and  the  existence  of  actual 
malice,  remains;  although  the  court  should  hold,  thatJpr^ma 
fadsy  the  communication  was  privileged.  And  this  question 
is  one  for  the  jury.  {Cooper  v.  Stone^  24  Wend.,  484;  Brow 
V.  Hathaway^  13  Allen,  289 ;  and  see  ^laekbum  v.  Black- 
hum^  4  Bing.,  395.)  And  so  also  the  question,  whether  the 
alleged  libel  was  in  fact  published,  is  in  general  a  question 
for  the  jury.    (2  Starkie  on  Slander,  Wendell's  edition,  17.) 

In  the  case  at  bar,  the  learned  justice  who  presided  at  the 
trial,  left  to  the  jury  only  to  find  the  amount  of  the  plaintiff's 
damages,  and  as  incidental  to  that,  whether  there  was  also 
actual  malice.  He  ruled  for  the  purposes  of  the  trial,  that 
there  was  a  publication  of  the  paper,  and  that  it  was  not  a 
privileged  communication.  He  had  a  right  to  rule  upon  the 
question  of  publication,  for  the  facts  in  relation  to  it  were 
not  in  dispute.  We  have  seen,  that  he  might  to  a  certain 
extent,  rule  on  the  question  of  privileged  communication,  and 
as  he  decided  that  it  was  not  a  privileged  communication, 
whether  actual  malice  existed  or  not,  was  not  then  necessarily 
to  be  left  to  the  jury,  as  affecting  that  question. 

The  rulings  of  the  learned  justice  upon  these  points  at  the 
trial  having  been  duly  excepted  to,  as  appears  from  the  order 
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mado  at  Special  Term,  it  is  now  properly  before  us,  to  deter- 
mine, whether  he  erred  at  the  trial,  and  was  afterward  right 
in  reversing  those  mlings  on  the  motion  for  a  new  trial, 
made  npon  his  minntes. 

The  first  question  presented  is,  was  there  a  publication  of 
the  writing  t 

But  as  a  majority  of  the  court  are  disposed,  to  put  the 
decision  of  this  case  upon  the  question  of  {Privileged  commu- 
nication alone,  it  is  not  necessary  to  discuss  the  question  of 
whether  or  not  there  was  a  publication  of  the  alleged  libeL 

Was  the  preparation  and  signing  of  this  paper,  so  &r  as  its 
ostensible  purpose  is  concerned,  a  lawM  transaction,  and  the 
communication  of  it  by  one  or  some  of  the  signers  to  others,  a 
privileged  communication}  That  it  was,  so  far,  a  lawM 
transaction,  we  think  it  beyond  doubt 

■ 

It  is  asserted,  and  not  disputed,  that  the  defendants  and 
those  in  the  same  predicament,  were  wronged  by  means  of 
false  representations,  of  a  large  amount  of  goods.  These 
representations  were  such,  as  in  the  judgment  of  their  legal 
adviser,  to  be  an  offence  against  the  criminal  law,  as  well  as  a 
wrong  to  the  individual.  The  learned  judge  at  circuit,  as 
appears  from  the  charge  to  the  jury,  ruled  as  matter  of  law, 
that  there  was  probable  cause  for  the  belief  that  the  plaintiff 
was  engaged  in  these  transactions. 

The  purpose  of  the  defendants  was,  in  the  main,  to  agree 
with  one  another,  to  prosecute  criminally  the  plaintiff  and 
others  in  supposed  pari  delicto;  and  equally  to  bear  all 
expenses  and  charges  incurred. 

In  this,  the  signers  to  it,  all  had  a  like  and  peculiar 
interest.  This  purpose  was  lawful  not  only,  but  praise- 
worthy, and  the  combination  was  not  illegal.  {Regina  v.  Besty 
1  Salk.,  174 ;  Rex  v.  Mwray,  Matth.  Dig.  Or.  Law.,  90.) 

It  is  true,  as  is  suggested,  in  behalf  of  the  plaintiff,  that 
all  good  citizens  have  an  interest,  that  a  public  wrong  shall 
be  redressed.  And  hence  he  daims,  that  an  especial  effort 
of  a  few  to  that  end,  is  not  sanctioned.  It  is  not  to  be 
ignored  however,  that  the  public,  except  when  the  higher 
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and  more  startling  crimes  are  committed,  finds  its  best  aid, 
in  the  effort  of  the  individual  to  pmiish  the  public  wrong,  of 
which  he  feels  the  peculiar  smart.  And  the  law  itself  relies 
upon  and  stimulates  private  interest  as  one  of  its  most  ready 
helpers.  In  the  cases  last  above  cited,  it  is  held  that  several  may 
lawfully  meet  and  consult  to  prosecute  a  guilty  person,  or 
one  against  whom  there  is  probable  cause  of  suspicion ;  and 
that  associations  to  prosecute  felons  are  lawftd.  It  cannot 
impair  this  rule,  that  those  who  meet  and  associate,  have  felt 
the  wrong  as  individuals,  as  well  as  members  of  the  common- 
wealth. And  it  is  a  perfectly  legal  and  justifiable  object,  for 
one  to  induce  another  to  become  a  party  to  a  suit,  as  to  the 
subject-matter  in  which  both  have  an  interest.  {Shipley  y. 
Todhuntery  7  0.  &  P.,  680.) 

It  appears  to  us,  also,  that  the  communication  was  privi- 
leged«  The  proper  meaning  of  a  privileged  communi- 
cation, is  said  to  be  this :  that  the  occasion  on  which 
it  was  made,  rebuts  the  inference  arising,  prima  faoiey 
from  a  statement  prejudicial  to  the  character  of  the  plain- 
tiff;  and  puts  it  upon  him  to  prove  that  there  was  malice 
in  fact,  and  that  the  defendant  was  actuated  by  motives 
of  personal  spite  or  ill  will,  independent  of  the  drcumstances 
in  which  the  communication  was  made.  (2  Kussell  on 
Grimes,  246,  margin,  245,  8th  Am.  ed. ;  Lewis  v.  CAapnum^ 
16  N.  T.,  369-373.)  Such  an  occasion,  is  when  a  communi- 
cation is  £ftirly  made  by  a  person  in  the  discharge  of  some 
private  or  public  duty,  legal  or  moral,  or  in  the  conduct  of 
his  own  affairs,  in  matters  where  his  interest  is  concerned. 
(  White  V.  Nichohy  supra  ;  Taogood  v.  Spryginffj  1  0.  M.,  and 
Eoscoe,  Exch.,  181.)  A  written  communication  between 
private  persons  concerning  their  own  affairs  is  prima  fade 
privileged.  And  though  all  that  is  said  is  under  mistake, 
yet  the  words  are  not  for  that  reason  alone,  actionable. 
{Howard  v.  TAompsony  21  Wend.,  319 ;  P.  W.  <&  B.  R. 
Road  V.  Quigleyy  21  How.  U.  8.,  202 ;  Rex  v.  EoH^  1  Wm. 
Black.,  386.)  Where  both  the  party  making  and  the  party 
receiving  the  communication,  have  an  interest  in  it,  it  has 
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never  been  doubted  that  it  was  privileged.  {Lewis  v.  Chap- 
mofij  supra.)  For  the  sake  of  public  justice,  charges  and 
communications,  which  would  otherwise  be  slanderous,  are 
protected  if  made  bona  fiie  in  the  prosecution  of  an  inquiry 
into  a  suspected  crime.  {Padmore  v.  Lcmrencey  11  Ad.  & 
Ellis,  880.)  But  it  is  said,  that  granting  that  the  purpose 
was  lawful,  and  the  communication  in  general  coming  within 
rules  which  make  it  privileged,  still  the  parties  have  used 
opprobious  terms  without  need,  and  so  have  overstepped 
their  privilege.  Any  one  in  the  transaction  of  business  with 
another,  has  a  right  to  use  language  hona  fiie^  which  is  rele- 
vant to  that  business,  and  which  a  due  regard  to  his  own 
interest  makes  necessary,  even  if  it  should  directly  or  by  its 
consequences  be  injurious  or  painful  to  another;  though 
delamatory  comments  on  the  motives  or  conduct  of  another 
do  not  &11  within  that  rule.  {Tuson  v.  Efoans^  12  Ad.  & 
Ellis,  733.)  So  that  the  inquiry  is,  could  the  defendants  have 
accomplished  their  purpose  without  using  words  which 
charged  a  crime  %  It  is  true  that  they  might,  without  writing 
the  phrase,  ^^  robbed  and  swindled."  It  is  doubtful,  how- 
ever, whether  they  could  without  a  paraphrase  of  it,  which 
would  have  meant  the  same  thing.  The  object  of  the  paper 
was  to  associate  under  a  written  agreement,  for  a  criminal 
prosecution  of  certain  offenders  supposed  to  be  guilty  of 
obtaining  goods  by  false  pretences*  This  object  could  not 
well  be  stated,  and  its  prosecution  agreed  to,  without  express- 
ing the  crime  by  some  designation,  and  naming  the  suspected 
parties.  The  terms  used  are  strong  and  plain,  it  is  true. 
But  if  there  were  no  actual  malice,  the  use  of  plain  words 
does  not  take  away  the  privileged  character  of  the  communi- 
cation. Intent  makes  the  libel  in  such  a  case,  strong  words 
do  not.  {Shipley  v.  TodhurUer,  supra;  Hastings  v.  Lush^ 
22  W^d.,  410,  416,  416.)  Thus  in  Fiiidm  v.  WesUdke 
(1  Moody  &  Malkin,  N.  P.  Sep.,  461),  it  is  ruled,  that  in  libel 
on  a  handbill,  offering  a  reward  for  the  recovery  of  certain  bills 
of  exchange,  and  stating  that  A.  B.  is  suspected  of  having 
embezzled  them,  it  is  a  ^ood  defiance  on  the  general  issue, 
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that  it  was  published  solely  with  a  view  to  the  protection  of 
persons  liable  on  the  bills,  or  toward  the  conviction  of  the 
offender.  (And  see  JSrow  v.  Eathwvoay^  supra.)  The  use 
of  such  terms  may  fiurly  be  urged  to  a  jury,  as  showing 
actual  malice.  But  even  then  a  jury  should  not  look  too 
strictly  at  the  particular  expressions  used,  but  ought  clearly 
to  see  that  the  paper  was  written  with  a  malicious  intent 
before  they  find  it  a  libel.  (  Woodioard  y.  Lander^  6  C.  & 
P.,  548 ;  Todd  v.  HcmTdnB^  8  id.,  88.)  And  it  is  not  with 
the  plaintiff  to  urge  here,  that  the  cause  should  have  gone  to 
the  jury  on  this  point. 

It  is  daimed,  also,  that  as  Anderson  was  but  the  agent  of 
Eark,  and  had  himself  no  immediate  personal  interest  in  the 
matter,  the  exhibition  of  the  paper  to  him  was  a  publication 
of  it,  and  was  not  a  privileged  communication.  To  this  we 
do  not  assent  Anderson  was  in  this  country,  an  agent  of 
Kirk,  in  another.  He  had  complete  control  of  Kirk's  affairs 
here.  He  had,  for  instance,  express  power  to  employ  agents 
and  servants.  If  these  defendants  had  gratuitously  written 
to  him  of  any  person,  that  he  was  not  worthy  and  had 
embezzled,  it  would  have  been  libelous.  If,  however,  Ander- 
son had  asked  of  them  that  person's  character,  with  a  view  to 
employing  him,  writing  thus  in  answer,  if  without  malice, 
would  not  have  been  libelous;  because  Anderson  had  an 
interest  and  a  proper  motive  in  making  the  inquiry,  and  they 
a  proper  motive  in  replying  to  it ;  and  this,  though  Ander- 
son acted  only  for  the  protection  of  Kirk's  interests  in  his 
hands.  In  the  case  in  hand,  Anderson  holds  no  different  posi- 
tion. The  defendants  go  to  him,  as  Kirk's  agent,  for  Kirk's 
name  to  the  paper,  it  being  upon  a  matter  in  which  they  and 
Elirk  have  an  interest,  which  Interest  of  Elirk  it  is  Anderson's 
duty  to  guard.  Anderson  stands  in  the  place  of  Kirk,  and 
as,  conceding  that  it  would  have  been  a  publication  to  Eark, 
still  it  would  have  been  privileged;  so  it  is  privileged  to 
Anderson. 

But  it  is  claimed  that  there  was  express  malice  shown,  and  that 
the  jury  have  found  that  it  existed.    We  are  not  able  to  find  in 
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the  oral  teetimoDy  any  proof  of  express  malice.  The  plain- 
tiff claims  that  it  is  in  the  testimony  of  two  of  the  defendants. 
He  reads  their  testimony  to  the  effect  that  their  object  in  the 
drafting  and  signing  of  this  paper,  was  to  collect  their  money 
from  the  plaintiff  and  others,  and  to  get  their  goods  back. 
If  it  be  conceded  that  such  is  the  purport  of  the  testimony, 
yet  such  a  purpose,  under  the  circumstances  of  the  case, 
would  not  in  our  judgment,  show  malicious  feeling.  And 
we  do  not  find  in  their  testimony,  that  which  amounts  to  the 
avowal  of  such  a  purpose,  in  the  use  of  this  paper. 

But  the  answer  of  the  defendants,  sets  up  l^e  truth  of  the 
statements  as  a  justification  for  making  them.  On  the  trial, 
however,  no  attempt  was  made  to  sustain  these  allegations 
by  proof. 

It  is  claimed  that  this  was  evidence  for  the  jury  of  express 
malice  in  the  defendants,  and  that  it  enhanced  the  damages 
of  the  plaintiff.  It  must  be  conceded,  that  independent  of 
statute,  such  is  the  rule  in  this  State.  (See  Bushy.  Proaser^ 
UN.  Y.,  347,  350,  866,  and  cases  cited ;  King  v.  Root^  4 
Wend.,  139 ;  Fero  v.  Ruaooe,  4  N.  Y.,  162.) 

It  is  claimed,  however,  that  this  rule  has  been  changed  in 
this  State  by  legislation.  It  is  said  that  section  165  of  the 
Code  has  abrogated  it.  It  is  provided  in  that  section,  that  in 
actions  for  libel  or  slander  the  defendant  may  in  his  answer, 
allege  both  the  truth  of  the  matter  charged  as  defEtmatory  and 
any  mitigating  circumstances  to  reduce  the  amount  of  dam- 
ages, and  that  whether  he  prove  the  justification  or  not,  he 
may  give  in  evidence  the  mitigating  circumstances. 

This  section,  it  is  judicially  determined,  does  abrogate 
another  rule  which  had  been  as  well  established,  viz. :  that 
though  a  defendant  might  give  in  evidence  in  mitigation  of 
damages,  facts  and  circumstances  which  tended  to  disprove 
malice  by  showing  that  the  defendant  though  mistaken, 
believed  the  charge  to  be  true  when  made,  yet  if  the  &ct8 
and  circumstances  offered,  tended  to  establish  the  truth  of  the 
charge,  or  formed  a  link  in  the  chain  of  evidence,  going  to 
make  out  a  justification,  they  were  not  admissible,  even  in 
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mitigation  of  damages.  (See  JStuh  y.  Prowery  supra^  aad 
eases  there  dted.)  It  is  not  consistent  that  if  the  defendant 
was  in  fact  moved  by  malice  in  making  the  statements,  he 
should  be  allowed  to  mitigate  by  exculpatory  evidence,  the 
damages  which  the  plaintiff  has  sustained  thereby.  It  fol- 
lows that  where  he  has  pleaded  the  truth  of  his  charges  in 
justification  of  making  them,  and  also  matters  in  mitigation, 
as  allowed  by  the  Code  to  do,  the  answer  of  justification, 
though  unsustained  by  proof,  can  no  longer  be  taken  as  con- 
chmve  evidence  of  malice  against  him,  and  as  aggravating 
the  plaintiff's  damages.  For  the  principle  upon  which  the 
defendant  may  mitigate  the  damages,  or  in  other  words, 
lessen  the  amount,  which  shall  be  recovered  against  him,  for 
an  act  of  his  which  he  cannot  justify,  is  that  though  wrong, 
he  was  mistakenly  and  thus  perhaps  innocently,  wrong.  But 
if  he  was  malicious,  he  could  not  be  innocent,  even  if  mis- 
taken. How  then  if  the  answer  of  justification  unproved, 
shows  malice  condusweh/,  can  the  defendant  disprove  that 
conclusion,  by  showing  facts  in  mitigation  ?  It  follows,  to  my 
apprehension,  from  the  section  of  the  Code  referred  to,  and 
the  decision  in  JSiish  v.  Prosper  {sitpra)^  that  where  facts  in 
justification  of  a  libel,  and  facts  in  mitigation  of  the  damages 
therefrom  are  pleaded  in  the  same  answer,  that  the  allega- 
tions in  justification,  though  unproved,  are  no  longer  evi- 
dence of  malice  to  be  considered  by  the  jury,  and  taken  as 
enhancing  the  damages  of  the  plaintiff.  And  such  is  the 
answer  in  the  case  at  bar. 

But  as  at  the  trial  the  answer  of  justification  was  put  to  the 
jury  as  evidence  of  malice,  the  jury  would  have  been  wai^ 
ranted  in  finding  under  that  instruction,  that  there  was 
express  malice  in  the  defendants.  And  if  the  jury  so  found, 
then  the  communication  cannot  be  defended  as  privileged. 
For  the  defendants  did  not  except  to  this  instruction,  and  it 
was  at  the  trial  unchallenged  as  the  law  of  the  case. 

It  is  claimed  that  the  jury  have  so  found.  It  is  to  be 
noticed,  however,  that  the  instruction  to  the  jury  was  not, 
that  the  justification  pleaded  and  not  proven,  was  conclusive 
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evidence  of  malice,  bat  was  a  fact  from  which  they  might 
infer  a  desire  ip  the  defendants  to  injure  the  plaintiff,  and 
imply  a  malieions  motive  on  their  part.  So  that  the  jury 
were  not  necessarily  forced  by  this  instmction,  if  they  found 
at  all  for  the  plaintiff,  to  find  actual  malice  in  the  defendants. 
There  seems  no  other  gronnd  for  the  claim  that  the  juiy  did 
find  express  malice,  tlian  that  the  discretion  so  to  find  was 
committed  to  them  by  the  conrt ;  and  that  they  have  found  a 
verdict  for  more  than  nominal  damages.  It  is  to  be  noticed, 
however,  that  the  court  also  told  the  jury,  that  it  was  their 
duty  to  award  some  damages ;  that  the  plaintiff  had  a  legal 
right  to  recover  such  an  amount,  as  would  compensate  him  for 
the  actual  injury  which  he  had  sustained ;  that  beyond  that 
they  might  give  him  punitive  and  exemplary  damages,  as 
might  seem  warranted  by  the  facts  of  the  case ;  that  if  the 
defendants  were  not  actuated  by  malice,  this  would  go  very 
far  to  mitigate  the  amount ;  and  if  they  acted  on  an  honest 
belief,  justified  by  the  facts,  it  ought  to  go  very  far  to  miti- 
gate any  punitive  and  exemplary  damages ;  that  in  case  of 
honest  mistake,  not  actuated  by  malice,  while  the  parties 
should  make  ample  compensation,  and  the  damages  should  be 
in  proportion  to  the  injury  received ;  yet  if  the  jury  thought 
themselves  warranted  in  going  beyond  that,  and  giving  puni- 
tive damages,  their  discretion  should  be  very  much  restrained 
as  to  the  amount.  From  these'  instructions  the  jury  could 
well  understand,  that  though  they  should  not  find  express 
malice,  but  a  case  of  honest  mistake,  not  actuated  by  malice, 
still  they  might  feel  warranted  in  giving  punitive  damages, 
beyond  ample  compensation,  for  injuries  received.  The  jury 
gave  $5,000  damages.  If  we  call  this  amount  punitive  and 
exemplary,  are  we  able,  under  these  instructions,  to  say 
that  it  was  based  upon  a  finding  of  actual  malice  t  We 
think  not. 

But  further  than  this.  In  an  action  for  libel,  where, 
under  an  answer  proper  to  that  end,  the  defendant  has 
shown  that  the  communication  was  privileged,  his  farther 
answer  of  justification  by  the  truth  of  the  charge,  though 
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without  proof  given  to  sustain  it,  may  not  be  taken  into  con- 
sideration as  evidence  of  malice,  and  in  a^jjgravation  of  the 
damages.  (  Wilson  v.  Rdbingan^  7  Q.  B.  Ad.  &  Ellis,  N.  S., 
68.)  The  jury  may  not  look  for  the  actual  malice  which  shall 
nullify  the  privilege,  in  the  fact  that  the  defendant  has  put 
upon  the  record  a  justification  which  he  has  not  attempted  to 
sustain.  It  is  true,  as  before  noticed,  that  the  jury  were  told, 
that  they  might  take  this  answer  into  consideration  as  evi- 
dence of  malice ;  which  instruction  was  not  excepted  to.  But 
this  instruction  was  given  after  it  had  been  ruled  by  the  court, 
that  the  alleged  libel  was  not  a  privileged  communication, 
which  last  ruling  was  excepted  to.  And  that  exception  makes 
available,  in  behalf  of  the  defendants,  the  rule  above  stated 
from  Wilson  v.  Robinson,  We  conclude,  then,  that  tbe 
learned  justice  erred  at  the  trial  in  holding,  that  the  commu- 
nication was  not  a  privileged  one ;  and  that  his  holding  upon 
the  law  was  not  afterwards  remedied  by  any  &ct  found  by 
the  jury. 

We  conclude  that  the  order  granting  a  new  trial  to  the 
defendants,  on  account  of  that  error,  and  the  judgment  of  the 
General  Term  affirming  that  order  were  correct,  and  the  plain- 
tiff, the  appellant,  having  given  the  stipulation  required  on 
appeal,  there  should  be  judgment  absolute  for  the  respondents^ 
with  costs. 

AU  the  judges  concurring,  judgment  accordingly. 


Alfbbd  G.  Cook,  Appellant,  v.  E^h&aim  K.  Gbeqg, 

Respondent. 

The  provisions  of  chapter  450,  Laws  of  1862,  as  amended  by  chapter  814, 
Laws  of  1867,  authorizing  the  seizure  of  animals  trespassing  upon  private 
premises,  are  constitutionaL 

rhe  act  does  not  impose  a  penalty  for  the  trespass,  but  simply  prescribes 
and  fixes  the  remedy  therefor;  and  remedies  are  clearly  within  the 
peculiar  province  of  legislation.  The  temporary  seizure  and  detention 
of  property,  as  authorized  by  the  statute,  awaiting  judicial  action,  is  not 
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violatiye  of  the  provisionB  of  Art.  1,  §  6,  of  the  Gonstitation,  direct 
ing  that  no  person  shall  be  deprived  of  property  without  due  process 
of  law. 

(Submitted  September  14, 1871 ;  decided  November  10, 1871.) 

Appeal  from  judgment  of  the  General  Term  of  the 
sixth  judicial  district,  afEirming  a  judgment  entered  in  Madi* 
son  county,  upon  decision  of  court  dismissing  plaintiff's 
complaint. 

The  action  was  brought  to  recover  the  possession  of  two 
cows,  seized  by  defendant  while  trespassing  upon  his  premises 
in  the  town  of  Stockbridge,  Madison  county.  Defendant 
justified  under  chapter  814,  Laws  of  1867,  amending  chapter 
469,  Laws  of  1862. 

Defendant  seized  and  took  into  his  possession  one  cow, 
while  trespassing  on  his  premises,  July  8th,  1868.  He  made 
complaint  upon  the  same  day ;  the  justice  issued  his  summons 
on  the  10th.  The  second  cow  was  also  seized,  trespassing,  on 
the  10th  July,  and  complaints  made  on  the  same  day  ;  sum- 
mons issued  the  13th.  At  the  time  the  suit  was  commenced, 
the  cows  were  in  the  possession  of  the  constable,  who  held 
the  warrants  issued  by  the  justice  directing  their  sale,  and 
had  been  advertised  by  him  for  sale  under  said  warrants. 

M.  J.  ShoeGraftj  for  appellant.  Plaintiff,  having  seized  the 
cows  and  instituted  the  proceedings,  if  act  is  unconstitutional 
or  proceedings  not  in  compliance  with  it,  he  is  liable.  (23 
K  Y.,  264,  269,  275  ;  11  How.,  17 ;  16  Barb.,  309 ;  MiUs  v. 
Martin,  19  J.  E. ;  15  Wend.,  631 ;  10  Wend.,  349  ;  8  Barb., 
216 ;  6  Barb.,  79 ;  Cresson  v.  Stout,  17  J.  E.,  116 ;  Hopkins 
V.  Hopkins,  10  J.  E.,  369  ;  23  Wend.,  462, 470.)  Defendant 
must  strictly  comply  with  statute.  (35  N.  T.,  310 ;  10  J. 
E.,  253.)  Section  2  of  the  act  of  1867  is  unconstitutional. 
{Rockwell  V.  Manny,  35  N.  T.,  302;  McConneU  v.  Van 
Amum,  56  Barb.,  534 ;  Levitt  v.  Thompson,  56  Barb.,  542  i 
47  Barb.,  562 ;  2  Kent's  Com.,  13 ;  Taylor  v.  Porter,  et  al.. 
4  Hill.,  140 ;  Sedgwick  on  Const.  Law,  542,  587,  .610,  611 . 
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Story  on  Const.  Law,  §  1789 ;  1  Burrill  Law.  Die,  524 ; 
RocJcviOe  V.  NeaHng^  35  N.  Y.,  305,  306.) 

8.  T.  Holmes^  for  respondent.  If  any  defect  in  proceed- 
ings existed,  it  should  have  been  pointed  out.  (17  Wend., 
142;  4  id.,  278,  484;  3  Comst.,  47;  2  Wait's  Pr.,  634;  8 
id.,  109 ;  13  id.,  296 ;  2  Ker.,  442,  486 ;  2  Cow.  Tr.,  3d  ed., 
454.)  The  act  of  1862,  as  amended  by  the  act  of  1867,  is 
constitutional.  (18  N.  T.,  200,  214,  216;  35  N.  T.,  314; 
Fox  v.  Dvmkd^  55  Barb.,  431 ;  Cam^pbeU  v.  Evans^  54  Barb., 
666  [45  N.  T.])  Replevin  cannot  be  brought  to  recover 
goods  in  custody  of  law.  (14  John.  R.,  87 ;  19  id.,  32 ;  2 
Wend.,  475 ;  15  id.,  402 ;  1  id.,  109.) 

Allen,  J.  The  only  question  presented  by  the  record  in 
this  case,  is  as  to  the  validity  of  the  act  of  the  legislature, 
under  which  the  plaintiff's  cattle  were  arrested,  and  proceed- 
ings had  for  their  condemnation  and  sale. 

The  other  points  made  by  the  appellant  were  not  taken 
upon  the  trial,  and  cannot,  therefore,  be  considered  by  this 
court. 

Although  the  questions  other  than  that  as  to  the  constitu- 
tionality of  the  law  referred  to  in  the  brief  of  the  counsel, 
are  not  in  the  case,  it  may  not  be  improper  to  say,  that  the 
appellant  has  lost  nothing,  by  omitting  to  take  the  objections 
at  an  earlier  stage  of  the  action.  The  objections  are  clearly 
untenable,  and  most  of  them  frivolous. 

In  Campbell  v.  Evans^  decided  by  this  court  in  April,  1871, 
not  yet  reported,  it  was  held  that  the  act  under  consideration, 
amending  the  ^^  act  to  prevent  animalB  from  running  at  large 
in  public  highways,"  and  also  creating  a  short  bar  to  actions 
arising  under  the  act  (Laws  of  1867,  chapter  814),  was  not 
violative  of  the  Constitution  of  this  State,  declaring  that  no 
person  shall  be  deprived  of  life,  liberty,  or  property,  without 
due  process  of  law.    (Constitution,  article  1,  §  6.) 

We  then  decided  that  the  procedure  provided  by  the  act, 
for  the  judicial  condemnation  and  sale  of  cattle,  offending 
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against  its  provisions,  by  the  judgment  of  a  competent  triba- 
nal  after  judicial  investigation,  according  to  the  accustomed 
forms  of  judicial  proceedings,  was  "due  process  of  law,'' 
within  the  meaning  of  the  Constitution,  and  a  full  compliance 
with  the  requirements  of  that  instrument.  The  act  of  1867 
cured  the  defects  of  the  act  of  1862,  which  were  regarded  as 
fatal  in  RaekweU  v.  Nearing  (36  N.  T.,  302). 

A  reconsideration  of  the  question  is  not  called  for  at  this 
time ;  and  the  judgment  then  pronounced  is  decisive  of  the 
main  question  presented  by  this  appeal.  Whether  the  seizure 
is  for  an  offence  against  the  public,  as  for  running  at  large  in 
the  highway,  or  a  private  wrong  as  for  trespass  upon  lands  is 
immaterial.  The  same  procedure  is  given  for  the  trial  of  the 
question  involved ;  and  the  condemnation  of  the  cattle  seized 
in  both  cases ;  and  in  both,  if  in  either,  is  "  due  process  of 
law,"  within  the  terms,  by  the  Constitution. 

The  temporary  seizure  and  holding  of  the  property,  await- 
ing judicial  action,  is  not  prohibited  by  the  Constitution. 

That  is  not  a  bereaving  or  a  divesting  of  the  owner  of  his 
property,  and  is  not  forbidden.  Property  may  be  attached 
and  held  to  be  disposed  of  by  judicial  action,  and  judgment 
by  such  process,  or  by  such  agents  without  process,  as  the 
legislature  may  direct.  But  no  man  may  be  divested,  strip- 
ped of  his  property,  and  the  title  and  right  of  property  trans- 
ferred to  another,  except  by  "  due  process  of  law."  There 
can  be  no  "  due  process  of  law,"  as  that  term  is  used  in  the 
Constitution,  as  interpreted  and  defined  by  the  courts,  for  the 
preliminary  seizure  and  detention  of  property  for  trial,  and  to 
abide  the  final  judgment  of  a  court  of  competent  jurisdiction. 

That  it  is  within  the  province  of  the  legislature,  to  prescribe 
and  regulate  the  remedies  for  trespass  upon  lands,  is  not  ques- 
tioned ;  and  it  is  not  in  excess  of  legislative  power,  or  a  viola- 
tion of  any  principle  of  Constitutional  law,  to  give  to  the  party 
injured  a  lien  upon  the  property,  whether  animate  or  inani- 
mate, found  trespassing.  This  right  has  existed  in  the  owner 
of  lands  from  a  very  early  period  in  the  history  of  the  coun- 
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try,  from  which  we  have  inherited  the  common-law,  and  has 
always  been  recognized  and  allowed  in  this  State. 

A  man  finding  beasts  of  another  wandering  on  his  grounds, 
damage  feasant,  that  is,  doing  him  hurt  or  damage  by  tread- 
ing down  his  grass  and  the  like,  may,  by  the  rules  of  the 
common-law,  distrain  them  till  satisfaction  be  made  him. 
(3  Black,  Comm.,  7.)  The  proceedings  upon  such  distress 
are,  in  this  State,  regulated  by  statute,  and  provision  is  made 
for  a  summary  appraisal  of  the  damages  by  the  fence  viewers, 
and  an  impounding  and  sale  of  beasts,  or  the  safe  keeping 
and  sale  of  inanimate  property  for  the  payment  of  the  assessed 
damages.    (2  E.  S.,  517.) 

The  process  given  by  the  act  of  1867,  is  a  very  decided 
improvement  upon  the  summary  proceedings  under  the  Eevised 
Statutes,  as  it  gives  the  owner  of  the  property  the  benefit  of 
a  formal  trial  after  notice,  as  a  condition  precedent  to  a  sale ; 
and  does  not  compel  a  resort  to  an  action  of  replevin,  although 
that  remedy  for  an  unlawful  seizure  and  detention  of  his  pro- 
perty is  stiU  open  to  him. 

Remedies  are  clearly  within  the  peculiar  province  of  legis- 
lation, and  may  be  changed,  and  made  to  correspond  to 
altered  circumstances  and  new  conditions,  provided  constitu- 
tional restrictions  and  prohibitions  are  not  invaded. 

The  act  of  1867,  does  not  impose  a  penalty  in  respect  to 
animals  found  trespassing,  and  arrested  in  pursuance  of  its 
provisions.  It  does  authorize  a  penalty,  when  cattle  are 
found  running  at  large  in  a  public  highway.  The  only  sums 
that  can  be  awarded  under  the  act,  to  the  owner  of  lands, 
upon  which  animals  are  found  trespassing,  aside  from  the 
actual  damages  sustained,  are  a  reasonable  compensation  for 
keeping  the  animals  from  the  time  of  seizure  to  the  time  of 
sale,  and  a  small  amount  prescribed  by  the  act  for  making 
the  seizure.  The  statute  only  provides  for  indemnity,  and  it 
was  competent  to  the  legislature,  to  fix  the  amount  to  which 
the  party  should  be  entitled  for  the  labor,  and  loss  of  time, 
in  seizing  the  offending  animals,  and  the  amount  allowed 
is  reasonable.    Every  other  charge  upon  the  animals,  or  their 
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owner,  is  for  compensation  to  the  justice  and  constable  for 
official  services. 

The  action  was  commenced  before  the  sale,  and  the  regn* 
larity  of  the  sale,  and  the  proceedings  after  the  sale  are  not 
involved. 

Ifotbing  that  transpired  after  the  commencement  of  the 
action,  can  avail  to  give  an  action  to  the  plaintiff.  When  the 
action  was  brought,  the  property  was  in  the  custody  of  the 
constable  xmder  lawful  process,  and  a  judgment  regularly 
rendered,  and  which  is  still  unreversed.  The  objection  that 
the  process  was  not  issued  by  the  justice,  until  some  two 
days  after  the  complaint  was  made,  was  not  taken  at  the 
trial,  and  if  it  had  been,  it  would  have  been  unavailing. 

No  action  was  taken  by  the  plaintiff  during  the  suspension 
of  the  proceedings,  or  rather  before  the  issuing  of  the  sum- 
mons, and  the  slight  delay  of  the  justice,  was  at  no  time 
objected  to  by  the  defendant,  or  claimed  to  have  vitiated  the 
proceedings.  It  certainly  did  not  make  the  defendant,  who 
complied  in  all  respects  with  the  act,  a  trespasser  db  initio. 

The  judgment  must  be  affirmed. 

AH  concur. 

Judgment  affirmed. 


Petbb   Riley,    Respondent,   v.  The  City  op  Bbookxyn, 

Appellant. 

The  duties  and  liabilities  of  the  parties  to  a  contract,  are  measured  by  the 
terms  of  the  contract  to  which  they  have  formally  assented,  and  not  by 
anything  that  preceded. 

Plaintiff  contracted  to  (hmish  the  materials,  and  grade  and  pave  Ninth 
avenue  from  Twelfth  street  to  Greenwood,  in  Brooklyn,  **  agreeable  to 
the  profile  of  said  avenue  on  file  in  the  office  of  the  street  commissioner, 
and  to  keep  the  same  in  order  for  one  year."  Annexed  to  the  profile 
was  an  unsigned  statement,  purporting  to  be  **  an  estimate  of  about  the 
work  to  be  done,  etc.'*  The  maps  and  profile  showed  that  the  avenue 
crossed  a  swamp.  Alter  the  work  was  done,  the  avenue  sank  about  ten 
feet 
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ifirf({,  that  the  maps,  estUnates,  profiles  and  proposals  constituted  no  part 
of  the  agreement,  sare  as  referred  to  in  and  made  a  part  of  it;  that  no 
other  or  different  agreement  woold  be  implied,  than  that  expressed  in  the 
written  contract,  and  that  under  it  plaintiff  was  bound  to  restore  the 
avenue,  and  could  not  recover  therefor. 

(Submitted  September  16, 1871;  decided  November  11, 1871.) 

Appeal  from  judgment  of  the  General  Term  of  the  second 
department,  affirming  judgment  entered  in  Kings  conntj 
upon  report  of  referee  in  &yor  of  plaintiff.  (Reported  below, 
56  Barb.,  559.) 

Plaintiff  entered  into  a  written  contract  with  the  city  of 
Brooklyn  on  the  13th  day  of  April,  1865,  for  grading  and 
paving  Ninth  avenue,  in  the  city  of  Brooklyn,  from  Twelfth 
street  to  the  Greenwood  cemetery.  The  work  was  adver- 
tised by  the  city  under  the  charter,  and  bids  invited  for  the 
work,  according  to  the  profile  map  on  file  in  the  street  com- 
missioner's office.  In  and  by  said  contract  he  agreed  ^^  to  fiir- 
nish  aU  the  materials  and  do  all  the  work  necessary  to  grade 
and  pave  Ninth  avenue  from  Twelfth  street  to  the  Green- 
wood cemetery  with  the  best  bank  paving  stone,  setting  curb 
and  gutter  stone,  and  laying  all  the  necessary  crosswalks, 
agreeable  to  the  profile  of  said  avenue  on  file  in  the  office  of 
the  street  commissioner.  And  also  to  keep  said  work  in 
repair  for  one  year  after  the  completion  of  the  same,  at  his 
own  cost  and  expense ;  and  in  case  he  shall  neglect  or  refuse, 
then  the  said  board  of  contracts  are  hereby  authorized  to 
have  said  repairs  done,  and  charge  the  expense  thereof  to  the 
said  party  of  the  second  part." 

Attached  to  the  profile  was  a  paper  headed  as  follows: 
^^  Estimate  of  about  the  amount  of  work  to  be  done  and 
materials  required  to  finish  the  grading  and  paving  of  Ninth 
avenue  from  Twelfth  street  to  Greenwood  cemetery." 

Plaintiff  entered  upon  the  contract  and  completed  the  same. 
Two  or  three  days  afterward  the  work  sank  about  eleven  feet. 
The  defendant  reftised  to  pay  plaintiff  until  he  filled  it  up 
again,  and  again  laid  the  curb  and  gutter,  and  paved  the 
street.    Plaintiff  took  his  last  payment,  and  under  protest. 
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It  took  about. 80,000  yards  more  of  earth  than  was  stated  in 
the  estimate  above  referred  to,  and  it  cost  plaintiff  abont 
$6,600  to  repave  and  reset  curb  and  gutter.  To  recover  for 
this  extra  work  and  material  this  action  is  brought. 

W.  C.  De  Witt  and  J.  Jbhnsonj  for  appellant.  (Points 
cannot  be  found.) 

J.  H.  Bergen^  for  respondent.  There  is  no  question  raised 
that  this  court  can  review.  {LewU  v.  IngerBoUy  38  N.  T., 
847;  Weedy.  N.  T.  and  H.  R.  R.  Co., 29  N.  T.,  ^\^\  Marco 
V.  L.  and  L.  Fire  and  Life  Ins.  Co.^  85  N.  T.,  664 ;  Bergin 
V.  WempU,  30  N.  T.,  819.) 

Allen  J.  All  prior  negotiations  between  the  plaintiff, 
and  the  agents,  and  representatives  of  the  defendant,  con- 
cerning the  work  to  be  done,  were  merged  in  the  written 
agreement  of  the  18th  of  April,  1865.  The  maps,  profiles, 
estimates,  and  proposals  before  then  made,  constitute  no  part 
of  the  consummated  agreement  between  the  parties,  except  as 
they  are  referred  to  in  the  contract,  and  by  such  reference 
incorporated  into  and  made  a  part  of  it. 

The  duties  and  liabilities  of  the  parties  are  measured,  by 
the  terms  of  the  contract  to  which  they  have  formally 
assented,  and  not  by  anything  that  preceded.  The  foundi^ 
tion  of  the  action  as  alleged  in  the  complaint,  is  what  the 
pleader  has  called  an  implied  promise,  there  being  no  allega- 
tion of  an  express  promise.  Fraud  is  not  alleged,  and  had  it 
been,  and  the  representations  relied  upon  proved  to  be  fraudu- 
lent in  fiict,  and  that  the  plaintiff  had  been  induced  by  them 
to  enter  into  the  agreement,  he  would  be  deemed  to  have 
waived  all  claim  by  reason  of  the  fraud,  having  after  the 
discovery  of  the  truth,  proceeded  under  the  contract,  and  per- 
formed the  work  agreed  to  be  done.  But  there  is  no  ques- 
tion of  fraud  in  the  action.  The  complaint  of  the  plaintiff 
and  the  foundation  of  his  recovery,  is  the  statement  which 
was  annexed  in  some  way  to  the  paper,  upon  which  the  pro- 
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file  of  the  contemplated  improvement  was  exhibited,  pur- 
porting to  be  an  '^  estimate  of  about  the  work  to  be  done, 
etc"  It  was  unsigned  and  did  not  import  strict  accuracy,  or 
in  any  way  to  qualify  or  vary  the  work  as  indicated  by  the 
profile  and  specifications. 

It  was  not  in  fistct,  and  was  not  understood  to  be  a  war- 
ranty, that  the  work  to  be  done,  and  materials  to  be  furnished 
should  nof  exceed  the  quantities  named  in  the  statement,  and 
was  not  referred  to  in  the  agreement  subsequently  entered 
into. 

The  work  was  done  as  contemplated  by  the  act  under 
which  it  was  undertaken  (chapter  169  of  the  Laws  of  1861), 
by  contract,  and  by  it  the  plaintiff  in  terms,  agreed  to  furnish 
all  the  materials  and  do  all  the  work,  necessary  to  grade  and 
pave  the  avenue  within  the  limits  named,  with  the  best  bank 
paving  stone,  etc.,  ^'  agreeable  to  the  profile  of  said  avenue 
on  file  in  the  office  of  the  street  commissioner,"  in  the  man- 
ner and  with  the  materials  as  specified  in  detail.  He  furthe* 
agreed  '^  to  keep  said  work  in  repair  for  one  year  after  the 
completion  of  the  same  at  his  own  cost  and  expense." 

The  profile  clearly  exhibited  the  existing  surface  of  the 
street  and  the  proposed  changes  of  grade,  and  the  filling  in 
of  earth,  and  the  excavations  to  be  made  were  matters  of 
calculation.  The  character  of  the  soil  and  the  substrata  of 
the  roadway,  were  as  well  known  to  the  plaintiff  as  to  the 
inspectors  and  agents  of  the  defendant,  and  were  open  to  his 
examination  and  survey,  and  the  map  and  profile,  which  were 
the  basis  of  the  contract,  disclosed  upon  its  &ce  the  existence 
of  the  swamp,  which  it  is  now  claimed,  required  the  excess  of 
earth  to  fill. 

The  plaintiff  expressly  agreed  with  full  knowledge,  or  the 
means  of  knowledge  of  all  the  fiu;ts  at  his  command,  to 
grade  and  pave  the  avenue  over  and  across  the  swamp,  and 
to  keep  it  in  repair  for  a  year  after  its  completion,  for  a  com- 
pensation specified  in  the  contract.  He  has  but  performed 
his  contract,  and  has  earned  and  received  the  agreed  price. 
There  is  no  room  for  the  implication  of  any  other  or  dif- 
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ferent  promise  on  the  part  of  the  defendant,  than  that 
expressed  in  the  contract.  The  parties  having  made  a  valid 
contract,  which  has  been  performed,  the  law  will  not  make 
another  for  them,  although  the  result  of  the  one  made,  may 
not  have  been  as  favorable  to  one  of  the  contracting  parties 
as  was  expected.  The  restoration  of  the  road  to  its  proper 
condition,  after  it  had  sunk  from  its  new  grade,  by  reason  of 
the  instability  of  the  ground,  was  but  a  performance  by  the 
plaintiff  of  his  agreement  to  keep  it  in  repair  for  a  year,  and 
there  is  no  claim  that  more  filling  in  of  earth  was  done,  than 
was  required,  to  bring  the  street  to  the  grade  designated 
upon  the  profile  referred  to  in  the  contract.  The  plaintiff 
has  not  made  a  case  entitUng  him  to  recover,  and  the  judgw 
ment  must  be  reversed  and  a  new  trial  granted,  co^  to 
abide  event. 

All  concur ;  save  Ch.  J.,  and  Foloeb,  J.,  not  voting. 

Judgment  reversed. 


Sage  v.  Yoleenikg. 


It  is  no  excuse  for  the  non-service  of  copies  of  the  case,  as  required  by  rule 
7  of  this  court,  that  appellant  has  not  caused  the  return  to  be  made  and 
filed,  as  required  by  rule  2. 

(Aigued  November  14, 1871 ;  decided  November  16, 1871.) 

Motion  to  vacate  order  dismissing  appeal  for  nonnservioe 
of  papers.  The  excuse  offered  was  that  the  return  had  not 
been  made  and  filed. 

J.  H.  Meynolds^  for  motion 

8.  Handy  contra. 

Allen,  J.  By  the  second  rule  of  the  court,  it  is  made  the 
duty  of  the  appellant,  to  cause  the  proper  return  to  be  made, 
and  filed  with  the  clerk  of  the  courts  within  twenty  days  after 
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the  appeal  shall  be  perfected.  Upon  his  failure  to  do  so,  pro- 
ceedings may  be  taken  by  the  respondent,  to  compel  the  same 
to  be  done,  or  in  default  thereof  for  a  disTnisaftl  of  the  appeal. 
But  the  respondent  is  not  compelled  to  resort  to  this  proceed- 
ing, and  his  omission  to  do  so  does  not  relieve  the  appellant 
from  the  consequences  of  his  n^lect,  or  put  him  in  a  position 
in  which  he  may  allege  his  own  neglect  and  default,  as  an 
ezcose  for  the  non-performance  of  other  acts  required  of  him 
by  the  rules  and  practice  of  the  court.  Bule  7  of  the  court 
requires  the  appellant,  to  serve  upon  his  adversary,  printed 
copies  of  the  case  within  forty  days  after  the  appeal  is  per- 
fected, and  this  is  independent  of  the  duty  imposed  upon  him, 
to  cause  a  return  to  be  made  and  filed ;  and  it  is  no  excuse 
for  the  non-service  of  the  papers,  that  he  has  failed  to  comply 
with  another  rule  of  the  court.  The  order  dismissing  the 
appeal  was  regular,  and  as  no  merits  are  shown,  and  the  omis- 
sion to  serve  copies  of  the  case  is  not  excused,  the  motion  must 
be  denied,  with  ten  dollars  costs. 

All  concur. 

Motion  denied. 


Thomab  J.  Stbwast,  Appellant,  v.  Jakbs  M.  Dbakx,  and 

Albert  A.  Drakb,  Kespondents. 

Defendants,  stockbiokerB  In  the  city  of  Kew  York,  purchased  for  plaintiff 
certain  atocks,  under  an  agreement  that  they  were  to  advance  the  money 
ibr  the  pmchaaes,  and  he  to  keep  with  them  a  margin  or  security  satis- 
fiustory  to  them.  A  portion  of  the  stock  was  sold  by  defendants  without 
giving  plaintiff  notice  of  the  time  and  place  of  sale.  Plaintiff  repudiated 
and  disavowed  the  sale.  Defendants  acceded  to  such  disavowal  and 
notified  plaintiff,  they  would  not  consider  the  sale  as  made  on  his  account, 
hat  on  their  own;  and  by  both  partieii  it  was  subsequently  treated  as  a 
nullity  as  between  them.  After  that,  defendants  notified  plaintiff  to  tar- 
niah  additional  margin;  and  upon  his  failure  so  to  do,  and  in  the  after- 
noon of  the  twenty-eighth  April,  served  upon  him  personally,  a  notice, 
tiiat  unless  a  saUslhctory  margin  was  fttmished,  or  the  balance  of  bis 
aoocNmt  paid,  his  stocks  would  be  sold  at  public  auction,  upon  the 

SiCKXLS — ^VoL.  L  67 


46    449 

I'M    167 1 


450  Stewabt  t^.  Dbakb  6t  aL  [Nov., 


Statement  of  case. 


thirtieth  April,  at  12.80  p.  m.,  at  a  place  designated ;  and  the  stocks  were 
sold  in  accordance  with  the  notice. 

Beldy  that  plaintiff  had  waived  his  right  to  recover  as  for  a  conversion  of 
the  stocks  sold  at  the  first  sale.  That  his  default  in  fhmishing  a  satis- 
factory margin,  or  paying  the  balance  of  the  account,  entitled  the  defend- 
ants to  enfbrce  their  lien  by  the  sale  of  the  stock ;  and  that  the  parties 
living  in  the  same  city,  the  notice  of  sale  was  a  timely  and  reasonable 
one,  and  the  sale  legal. 

Hdd  further,  that  in  an  action  brought  to  recover  damages,  for  the  allied 
unauthorized  sale  of  the  stock,  the  answer  setting  up  a  counterclaim,  it 
was  proper  for  the  referee  to  state  an  account  between  the  parties,  and 
to  give  judgment  in  favor  of  defendants  for  any  balance  found  due  them. 

(Argued  November  14th,  1871 ;  decided  November  21st,  1871.) 

Appeal  from  judgment  of  General  Term,  first  department, 
aflSrming  a  judgment  entered  upon  the  report  of  a  referee. 

Action  to  recover  the  damages  sustained  by  the  plaintiff^ 
for  the  alleged  unauthorized  sale  of  certain  shares  of  stock,  and 
the  loss  of  profits  and  gains,  which  the  plaintiff  would  have 
made  upon  the  same,  and  the  dividends  accruing  thereon, 
and  for  an  account  of  stocks  purchased  by  the  defendants  for 
the  plaintiff.  The  defendants  were  stock  brokers  in  the  city  of 
New  York,  and  had  from  August,  1868,  to  April,  1864, 
bought  and  sold  stocks  upon  the  retainer  and  employment, 
and  for  account  of  the  plaintiff  to  a  large  amount,  the  defend- 
ants advancing  the  money  for  the  purchases,  and  the  plaintiff 
securing  them  against  loss,  by  reason  of  a  decline  in  the  mar- 
ket, by  furnishing  them  security  or  depositing  with  them, 
moneys  to  a  small  per  centage  of  the  par  value  of  the  stocks. 
No  complaint  is  made  of  the  transactions  and  dealings  by  the 
defendants,  in  behalf  of  the  plaintiff,  prior  to  April  19th,  1864. 
Prior  to,  and  on  that  day,  the  defendants  had  purchased  for, 
and  held  on  account  of  the  plaintiff,  two  hundred  shares  of 
the  Ashburton  Coal  Company  stock,  one  hundred  shares  of  the 
common  stock  of  the  Chicago  and  Northwestern  Railroad 
Company,  and  three  hundred  shares  of  the  guaranteed  stock 
of  the  Michigan  Southern  and  Northern  Indiana  Railroad 
Company.  The  referee  has  found,  that  on  the  evening  of  the 
day  preceding,  the  defendants  were  in  advance  for  the  plain- 


1871.]  Stbttabt  v.  Dbakb  et  aL  451 


Statement  of  case. 


tiff  on  the  purchase  of  the  stock,  over  and  above  all  margin, 
$48,949.79,  and  the  value  of  the  stock  was  but  $45,650,  leav- 
ing a  deficiency  of  $3,299.79,  and  stocks  had  been,  and  were 
rapidly  declining  in  the  market,  and  the  plaintiff  had  been  noti- 
fied before  the  18th  of  April,  that  the  defendants  required  more 
margin.  On  the  morning  of  the  18th  of  April,  the  plaintiff  left 
his  house  in  New  York  and  went  to  Philadelphia,  and  was 
absent  some  ten  days,  and  on  the  18th  of  April  the  defendants 
by  written  "notice  left  at  plaintiff's  house,  demanded  more 
margin.  On  the  19th  of  April,  the  defendants  without  notice 
to  the  plaintiff  of  the  time  and  place  of  the  sale,  sold  at  the 
brokers'  second  board  in  the  city  of  Kew  York,  100  shares  of 
the  guaranteed  stock  of  the  Michigan  Southern  and  Northern 
Indiana  Railroad  Company,  and  100  shares  of  the  Chicago 
and  Northwestern  Kailroad  Company  for  less  than  the  cost 
price  thereof,  and  immediately  gave  notice  to  the  plaintiff  of 
such  sale  by  leaving  the  same  at  his  house.  The  plaintiff,  on 
his  return  from  Philadelphia,  notified  the  defendants,  that  he 
repudiated  and  disavowed  the  sale,  and  the  defendants  acceded 
to  8neh  disavowal,  and  notified  the  plaintiff  they  would  not 
consider  the  sale  as  having  been  made  on  his  account. 
Between  the  19th  and  80th  of  April,  the  defendants  on  seve- 
ral occasions  notified  the  plaintiff,  that  unless  he  furnished 
more  margin  they  would  sell  his  stock,  and  on  the  afternoon 
of  the  28th  of  April  personally  served  on  the  plaintiff,  a  notice 
that  his  stocks  would  be  sold  at  public  auction  upon  the  30th 
April,  at  12.80  p.  m.,  at  a  place  specified  in  the  notice,  unless 
prior  to  that  time,  he  ftimished  a  satisfactory  margin  or  paid 
the  account,  and  at  the  time  and  place  mentioned  certain  of 
the  stocks  were  sold  by  auction,  to  wit,  300  shares  of  the 
guaranteed  stock  of  the  Michigan  Southern  and  Northern 
Indiana  Railroad  Company,  100  shares  of  the  Chicago  and 
Northwestern  Bailroad  Company,  and  100  shares  of  the  stock 
of  the  Ashburton  Coal  Company,  and  the  proceeds  credited 
to  the  plaintiff.  The  referee  stated  an  account  between  the 
parties,  and  found  a  balance  due  the  defendants  of  $3,235.97, 
and  for  that  sum  with  costs  the  defendants  had  judgment. 
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which  was  affirmed  by  the  Supreme  Court  at  General  Term 
sittiux  in  the  first  department,  and  the  plaintiff  has  appealed 
to  this  court 

&  Simdj  for  appellant.  The  sale  of  the  19th  April  was  a 
conversion.  {MarkAam  v.  Jaudofij  41  N.  Y.,  286.)  It  was 
of  plaintiff's  stock.  {Livenncre  v.  Ncrihirwp^  44  N .  Y.,  107.) 
By  this  sale  the  rights  of  llie  parties  were  fixed.  (1  Seld., 
644;  5  mil,  76.) 

jEI  S.  Va/n  WmkUy  for  respondents.  The  referee's  findings 
of  fikct  condusive.  (  Vcm  Steenburgh  v.  Hoffman^  15  Barb., 
28 ;  Woodin  v.  Foster^  16  Barb.,  146 ;  Sindavr  v.  Tcilmadge^ 
85  Barb.,  602 ;  OohjoeU  v.  Lawrence^  24  How.,  324 ;  Dams  v. 
AUm,  3  N.  Y.,  168 ;  MiOer  v.  Loohjoood,  82  N.  Y.,  293 ; 
WiUon  V.  WiUan^  4  Eeyes,  421 ;  MoOabe  v.  JBrayion,  38  N. 
Y.,  196.)  Ko  particular  shares  of  stock  were  marked  as 
plaintiff's  property,  and  all  that  was  required  of  drfendants, 
was  to  keep  a  like  number  of  shares  ready  for  delivery. 
{Nburser.  Prince^ 4  John.  C8i.,  490 ;  7  John.  Oh.,  69 ;  Sartan 
V.  Morgan^  19  N".  Y.,  170.)  The  relation  of  property,  if  in 
bar,  entitles  plaintiff  to  only  nominal  damages.  ( Whedook 
V.  W%U(m,  6  Mass.,  114;  Ealett  v.  NwAcm,  14  John.,  278; 
Seely  on  Dam.,  2d  ed.,  492.) 

Allbn,  J.  No  question  is  made  upon  this  appeal,  as  to  the 
regularity  of  the  sale  by  the  defendants  on  the  19th  of  April, 
1864,  of  the  200  shares  of  stock,  or  the  effect  of  such  sale  as  a 
foreclosure  of  the  plaintiff  and  a  bar  to  his  legal  rights.  The 
principal  question  considered  in  Ma/rkham  v.  Jcmdon  (41  N. 
Y.,  285)  is  not,  therefore,  involved  in  this  action.  Both 
parties  assented  to  regard  that  sale  as  a  nullity,  and  neither 
claimed  to  have  acquired  any  rights  under  the  sama  If  the 
decision  in  MarMiam  v.  Jwudon  (41  IS.  Y.,  285)  is  sound,  the 
plaintiff  might  have  treated  the  sale  as  a  oonvenaaon  of  so 
much  of  his  stock,  and  brought  an  action  therefor,  and  reco- 
vered the  value  of  the  stock  sold.    But  he  did  not  elect  so  ta 
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do.  On  the  contrary,  in  his  letter  to  the  defendants  of  27th 
of  April,  the  day  after  his  return  home,  and  purporting  to 
have  been  written  immediately  on  learning  of  the  sale,  he 
disavows  and  repudiates  the  alleged  sale,  and  notifies  the 
defendants,  that  he  shall  require  them  to  account  for  all  the 
,  stocks  belonging  to  him,  and  left  with  them,  particularly 
specifying  the  stocks  he  claimed  still  to  own,  and  the  same 
held  by  the  defendants  for  him,  on  the  morning  of  and  before 
the  sale  of  the  19th  of  April.  He  did  not  claim  as  for  a  con- 
version of  any  part  of  the  stocks,  but  did  insist  that  the 
defendants  should  account  for  all,  as  if  no  sale  had  been  made 
of  any  part,  and  as  still  held  by  them  for  him.  The  defend- 
ants at  once  acquiesced  in  and  assented  to  the  claim  of  the 
plaintiff,  and  agreed  to  regard  the  sale  as  made  on  their  own 
acootmt,  and  not  as  a  sale  of  the  plaintiff's  stock.  Yielding 
to  the  claim  of  the  plaintifl^  they  admitted  that  they  still  held 
his  stock,  and  every  part  of  it,  subject  to  the  agreement  under 
which  it  was  bought. 

Under  this  arrangement  the  duty  of  defendants  was  fully 
performed,  if  they  had  at  all  times  stock  on  hand,  to  meet  the 
demand  of  the  plaintiff  when  called  upon,  or  when  required 
by  the  exigencies  of  the  dealings  between  the  parties.  The 
stock  purchased  for  the  plaintiff  had  no  ear  mark,  and  one 
share  being  of  equal  value  with  every  other  share  of  the  same 
stock,  the  defendants  were  not  bound  to  deliver,  or  to  have 
on  hand  for  delivery,  any  particular  shares,  or  the  identical 
shares  purchased  for  the  plaintiff.  {Ncrwr^e  v.  Primey  4  J. 
0.  R,  490,  aff 'd  7  id.,  69 ;  Sbrton  v.  Morgany  19  N.  T., 
170.) 

The  plaintiff,  on  the  27th  of  April,  claimed  and  insisted 
that  the  defendants  still  held  and  must  account  for  his  stock, 
and  the  defendants  assented  to  occupy  that  position. 

The  plaintiff,  when  called  upon  after  that  time,  to  make 
further  advances  and  furnish  a  margin,  in  pursuance  of  the 
agreement  tmder  which  the  stock  was  bought,  made  no  sug- 
gestion that  any  part  of  the  stock  had  been  sold,  or  any  daim 
to  be  relieved  from  making  further  payments  by  reason  of 
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Buch  sale.  He  assnmed  that  the  rights  of  the  parties  in  the 
situation  of  his  stock,  and  his  liabilities  in  respect  thereto, 
remained  unchanged  and  unaffected  by  the  sale  of  the  19th 
of  April.  It  follows  that  on  the  28th  April,  the  plaintiff  was 
possessed  of  all  his  stocks  and  rights  in  the  stocks  purchased 
bj  the  defendants  for  him,  as  if  no  sale  had  been  attempted, 
and  could  have  demanded  and  received  them  upon  payment 
of  the  amount  due  the  defendants.  As  late  as  the  2d  of  May, 
the  plaintiff,  in  a  communication  addressed  to  the  defendants, 
claimed  that  they  had  still  on  hand  the  stocks  which  had  been 
bought  for  him  before  the  19th  of  April,  and  had  not  been 
sold  before  that  day,  again  enumerating  the  stocks  he  claimed 
to  own.  It  is  quite  too  late,  therefore,  for  the  plaintiff  now 
to  fall  back  upon  that  sale,  and  claim  to  recover  as  for  a  con- 
version of  the  stock  then  sold,  as  the  sale  was  repudiated  by  him, 
waived  by  the  defendants,  and  by  both  treated  as  a  nullity,  so 
far  as  the  plaintiff  and  his  stocks  were  concerned. 

The  question  as  to  the  effect  upon  the  right  of  action,  of  a 
restoration  of  the  property  to  the  owner,  after  a  conversion 
of  the  same,  is  not  involved.  Both  parties  have  agreed,  and 
acted  upon  the  assumption  that  there  was  no  sale,  and  conse- 
quently no  conversion  of  the  plaintiff's  stocks,  on  the  19th  of 
April. 

There  is  no  pretence  upon  the  evidence  that  the  defend- 
ants, at  any  time  after  the  sale  of  the  19th  of  April,  purchased 
stocks  to  supply  the  place  of  those  sold  on  that  day.  They 
simply  treated  that  sale  as  of  their  own  stock,  made  on  their 
own  account,  and  continued  to  hold  the  plaintiff's  stocks  until 
the  sale  of  the  30th  of  April ;  and  during  all  that  time  the 
rights  of  the  parties,  by  mutual  consent,  were  the  same  as  if 
no  stocks  had  been  sold  on  the  19th,  and  had  the  plaintiff 
complied  with  the  calls  repeatedly  made  upon  him,  to  increase 
his  margin  by  making  a  deposit,  made  necessary  by  the 
decline  of  the  shares  in  the  market,  the  defendants  could  not 
have  sold  the  same  as  they  did ;  or,  had  the  plaintiff  elected 
to  pay  for  the  stocks  at  the  prices  for  which  they  had  been 
purchased,  he  could  have  demanded,  and  would  have  been 
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entitled  to  I'eceive,  the  same  from  the  defendants.  The  cor- 
responding right  was  with  the  defendants,  to  enforce  their  lien 
by  a  sale  of  the  stock,  upon  the  fiulnre  of  the  plaintiff  to  com- 
ply with  the  agreement  on  his  part,  and  his  default  in  making 
a  proper  deposit  or  famishing  satisfactory  secarity. 

The  referee  has  found,  upon  evidence  warranting  his  con- 
clusions, that  after  notifying  the  plaintiff  several  times  between 
the  nineteenth  and  thirtieth  of  April,  that  unless  he  furnished 
more  margin  they  would  sell  his  stocks,  the  defendants  did, 
on  the  twenty-eighth  of  April,  notify  the  plaintiff  personally, 
and  in  writing,  that  unless  a  satisfactory  margin  was  placed 
in  their  hands,  or  the  balance  of  the  account  paid,  they  should 
sell  the  stocks  held  on  his  account,  designating  and  describing 
them,  at  pubUc  auction,  on  Saturday,  the  thirtieth  of  April, 
at  an  hour  and  place  named  in  the  notice.  The  plaintiff 
failed  to  make  the  payments  or  improve  his  margin,  and  cer- 
tain of  the  stocks  were  sold  pursuant  to  the  notice,  and  the 
proceeds  credited  to  the  plaintiff.  At  the  time  of  the  sale 
the  value  of  the  stocks,  together  with  the  margin  or  deposit 
of  the  plaintiff  with  the  defendants,  was  considerably  less 
than  the  cost  price  of  the  stocks  on  hand,  and  the  advances 
made  by  the  defendants  in  the  purchase ;  and  this,  under  the 
agreement  as  found  by  the  referee,  that  the  plaintiff  was  at 
all  times  to  keep  with  the  defendants  a  margin,  or  security, 
entirely  satisfactory,  authorized  the  sale  of  the  stock  by  the 
defendants,  and  such  sale  was  clearly  regular  and  legal.  A 
notice  given  on  the  afternoon  of  Thursday,  of  a  sale  to  be 
made  at  half-past  twelve  o'clock  on  Saturday,  was  a  timely 
and  reasonable  notice,  the  parties  living  and  being  in  the 
city  of  New  York  where  the  sale  was  made,  and  all  the  trans- 
actions had. 

The  giving  of  any  notice  of  that  sale  was  denied  by  the 
plaintiff;  and  the  evidence  in  relation  to  it  was  conflicting. 
But  there  was  evidence,  which,  if  believed,  proved  the  fact 
as  alleged  by  the  defendants ;  and  the  finding  of  the  referee 
in  accordance  with  that  evidence,  is  conclusive  in  this  court. 
The  referee,  upon  a  statement  of  the  accounts  between  the 
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parties,  fonnd  a  balance  due  to  the  defendants,  for  which 
judgment  was  given.  This  was  proper.  The  judgment  for 
the  defendants  was  based  npon  tiie  terma  of  the  agreement 
between  the  parties  as  found  by  the  referee,  and  a  &ilure  of 
the  plaintiff  to  furnish  a  mai^gin  or  security  for  the  advances 
made  by  the  defendants,  pursuant  to  that  agreement,  and  the 
right  of  the  defendants,  resulting  from  the  default  of  the 
plaintiff,  to  sell  the  stock,  upon  reasonable  notice  to  the  plain- 
tiff in  person,  of  the  time  and  place  of  sale. 

The  questions  made  as^to  the  admissibility  of  evidence,  are 
wholly  immaterial  in  view  of  the  facts  found  by  the  referee, 
as  the  testimony  objected  to  and  admitted  under  objection, 
even  if  tedmically  inadmissible,  could  not  have  affected  the 
result. 

There  is  no  error  in  the  record,  and  the  judgment  must  be 
affirmed  with  costs. 

All  concur. 

Judgment  affirmed. 


Fbisoxlla  0.  HuTOHiNOSy  Appellant,  v.  Jnuus  T.  HrasB, 

liespondent. 

Where  a  policy  of  insarance  upon  the  lifSs  of  one  is  made  payable  to  and 
held  by  another,  bat  is  so  held  in  whole  or  in  part  for  the  benefit  of  the 
insured,  or  of  whomsoever  he  shall  designate,  the  insured  has  the  power 
to  levokepro  tarUo  the  anthori^  of  the  holder,  or  to  change  the  condi- 
tions of  the  holding,  and  to  annex  to  it  new  conditions.  And  if  the 
insured  soffers  it  to  remain  in  the  possession  of  the  holder,  upon  his  pro- 
mising to  pay  a  debt  of  the  insured  out  of  the  avails  of  the  policy  when 
collected,  this  is  a  valid  consideration  for  the  promise  ;  and  the  credi- 
tor for  whose  benefit  it  was  made,  although  having  no  knowledge  of  it 
at  the  time,  can  affirm  and  enforce  it 

So,  if  no  direct  promise  was  made  by  the  holder,  if  the  insured  made  the 
request  to  and  laid  the  duty  upon  him,  and  he  did  not  decline,  or  oifer 
to  give  up  the  poliqr  or  the  interest  of  the  insoxed  therein,  bat  retahit  it 
and  receives  the  whole  amount,  his  consent  is  to  be  presumed,  and  it  is 
equivalent  to  an  express  promise. 

(Aigued  November  18th,  1871 ;  decided  November  30th,  1871.) 
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Appkal  from  a  judgment  of  the  General  Term  of  the 
Suprmne  Conrt  in  the  eighth  judicial  district,  entered  upon 
an  order  denying  motion  for  new  trial,  and  directing  judg- 
ment in  faTor  of  defendant 

The  complaint  in  this  action  alleges,  that  plaintiff  lent  to 
Henry  B.  Burt  $518.60,  to  secure  the  payment  of  which  Burt 
procured  a  policy  of  insurance  on  his  life  for  $1,000,  payable 
to  the  defendant.  That  on  the  day  of  his  death,  Burt  directed 
the  defendant  to  pay  the  plaintiff  so  much  of  the  insurance 
money,  as  would  be  sufficient  to  pay  her  debt  against  Burt. 

That  defendant  then  promised  Burt  that  he  would  so  pay 
the  plaintiff. 

That  Burt  died  on  the  8th  day  of  January,  1868.  That 
the  insurance  money  was  afterwards  paid  to  the  defendant,  of 
whom  the  plaintiff  demanded  the  payment  of  her  said  debt, 
which  was  refused. 

The  answer  admits,  that  defendant  received  of  Burt  the  policy 
of  insurance  as  alleged  in  the  complaint,  and  that  he  received 
of  the  insurance  company  on  said  policy  the  sum  of  about 
$900,  and  denies  every  other  fact  in  the  complaint  contained. 

The  plaintiff  on  the  trial  of  the  cause  gave  evidence,  prov- 
ing that  she  lent  to  Burt  the  sum  of  $518.60  at  the  time,  and 
in  the  manner  stated  in  the  complaint. 

That  after  the  defendant  had  received  the  money  on  the 
policy,  she  demanded  of  him  that  he  should  pay  her  said  debt, 
which  he  refused  to  do.  And  gave  evidence,  tending  to  prove, 
that  when  Burt  delivered  said  policy  to  defendant,  he  informed 
defendant  that  the  policy  was  for  the  purpose  of  securing  and 
paying  such  debts  as  the  one  he  owed  the  plaintiff.  And 
gave  evidence  tending  to  prove  that  Burt,  in  his  last  sickness, 
the  last  day  of  his  life,  directed  the  defendant  to  pay  the  plain- 
tiff's demand  out  of  the  insurance  money,  and  that  defend- 
ant promised  Burt  that  he  would  so  pay  her. 

The  court  nonsuited  the  plaintiff. 

£.  H,  Austin^  Jr.^  for  appellant.  An  action  lies  on  a  pro- 
mise made  by  the  defendant,  upon  valid  consideration,  to  a 

third  person  for  the  benefit  of  the  plaintiff.    {Lawrence  v. 
SicKBLs — Vol.  I.        58 


18lri.]  HUTCHINGS  V.  MiNBR.  459 

opinion  of  the  Court,  per  FoLasB,  J. 

ant,  but  for  the  HBe  of  Burt  aa  well.  There  was  also  teetimony 
given  which  tended  to  show,  that  it  was  taken  out  to  meet 
from  the  ayails  of  it,  any  pecuniary  obligations  incurred  by 
Burt,  without  their  being  defined  or  specified  as  to  amount, 
or  kind,  or  owner,  farther  than  that  they  were  such  as  this  of 
the  plaintifi*;  and  that  Burt  had  borrowed  small  sums  of 
the  defendant.  And  the  testimony  tended  to  show,  that  the 
defendant  was  also  charged  by  Burt,  with  the  duty  of  expend- 
ing some  of  the  avaUs  upon  Burt's  lot  in  the  graveyard.  Had 
the  case  been  given  to  the  jury,  it  would  have  been  for  them 
to  have  determined  just  what  the  couditions  were,  under 
which  the  policy  was  made  payable  to  the  defendant,  and  was 
held  by  him. 

K  the  jury  had  found  that  the  coiwditions  were  such 
that  the  defendant  held  it,  in  whole  oi  in  part  for  the 
benefit  of  Burt,  or  for  the  benefit  of  whomsoever  Burt 
should  designate,  it  was  in  the  power  of  Burt  to  revoke 
j/ro  tofUo,  the  authority  given  by  him  to  the  defendant, 
and  to  change  to  such  extent  the  conditions  of  his  holding, 
and  to  annex  to  his  holding  new  conditions,  and  then  to  name 
to  whom  a  portion  of  the  avails  of  it  should  be  paid.  We 
are  not  to  say  that  they  might  not  have  so  found.  Had  the 
jury  gone  so  far,  then  there  was  testimony  tending  to  show 
that  Burt,  while  he  had  such  power  to  recall  it  from  the 
defendant,  and  to  make  of  it  other  disposition,  did  neverthe- 
less permit  it  to  remain  in  the  possession  of  the  defendant, 
on  his  promise  to  Burt  to  pay  from  the  avails  of  it,  enough  to 
satisfy  to  the  plaintiff  her  unpaid  note  of  $500,  made  to  ho. 
by  Burt.  And  this  would  be  in  legal  effect,  the  same  as  i 
Burt  had  then  originally  committed  it  to  the  defendant  fox 
that  purpose,  on  receiving  from  him  that  promise.  (  WUliama 
V.  Mtchy  18  N.  Y.,  546.)  It  is  true  that  the  testimony  of 
the  witness,  Mr.  Box,  who  alone  speaks  to  an  express  promise, 
is  not  positive  as  to  it,  and  gives  only  his  best  recollection. 
But  this  a  jury  may  consider  and  ponder  as  they  see  fit. 

But  if  the  jury  from  his  testimony  would  not  have  found 
an  express  promise,  there  was  other  from  which  they  oould 
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have  found  that  Bart  made  the  request  to,  or  laid  the  duty 
upon  the  defendant,  that  out  of  the  avails  of  the  policy  he 
should  thus  pay  the  plaintiff;  that  having  the  policy  in  his 
hands,  subject  to  the  power  in  Burt  to  recall  it  or  an  interest 
in  it  therefrom,  and  in  other  hands  to  devote  it  to  the  object 
of  his  intense  desire,  the  defendant  listened  to  the  request^ 
did  not  decline  to  accede  to  and  carry  it  out,  did  not  offer  to 
give  up  the  policy  or  any  interest  in  it,  but  retained  it  and 
received  upon  it  nearly  the  whole  amount  of  it  From  this 
the  jury  could  presume,  that  he  assented  to  the  terms  on  whidi 
it  was  left,  in  effect  put,  in  his  possession  and  control.  {Beriy 
y.  Taylor,  5  Hill,  677 ;  BaU  v.  Marstonj  97  Mass.,  675.) 
Such  conduct  on  his  part,  if  found  by  the  jury,  was  equivar 
lent  to  an  express  promise  made  to  the  plaintiff.  (  Wesian 
V.  Barker,  12  J.  R.,  276.) 

Had  the  jury  gone  thus  far,  the  defendant  would  be  found 
by  them  coming  into  the  possession  of  a  fund,  under  an  agree- 
ment with  Burt  based  upon  a  valid  consideration,  to  hold  the 
same  until  available ;  and  when  availed  of,  to  pay  over  the 
same  for  the  benefit  of  the  plaintiff.  She  could  then,  though 
the  agreement  was  made  without  her  knowledge  at  the  time 
of  its  making,  affirm  it  and  enforce  it  against  him.  (Com. 
Dig.  Action  on  Case.  Asst.  B.,  16 ;  Neilson  v.  Blight,  1  Johns, 
Oas.,  205,  cited  in  Ckmberla/nd  v.  Codringtan^  8  J.  C.  K, 
261 ;  Weston  v.  Barker,  supra.)  And  this  she  could  do  in 
an  action  at  law.    (Oases  last  cited.) 

This  case  would  then  fall  within  the  principle  laid  down  in 
Zaiorenoe  v.  I^bx  (20  fT.  Y.,  268),  and  recognized  and  approved 
in  many  cases  since  that  was  decided.  {Seoor  v.  Xard,  S 
Eeyes,  626 ;  Van  Schaiok  Mfr's  v.  Third  Ave.  B.  B.,  88 
N.  T.,  846 ;  Bwr  v.  Beers,  24  N.  Y.,  178 ;  freeman  v. 
Avid,  44  K.  Y.,  56),  to  wit :  where  A  for  a  valid  conside- 
ration promises  B  to  pay  C,  C  may  maintain  an  action  on 
the  promise,  though  not  privy  to  the  consideration. 

The  testimony  tended  too,  to  make  a  case  such  as  appears 
in  WHUams  v.  I^Hoh,  supra.  Here,  as  there,  the  defendant 
was  in  possession  of  property  of  an  owner,  which  might  have 
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been  recalled  from  him,  and  other  dispofiition  made  of  it.  ^^ 

In  ooDfiideration  that  it  was  not  so  recalled  and  otherwise  dis- 
posed of,  he  promised  to  the  owner  that  he  would  hold  it  for 
the  benefit  of  another.  Here,  as  there,  the  defendant  held 
the  fimds  in  question,  upon  a  trust,  for  the  benefit  of  that 
other,  who  was  consequently  entitled  to  recover  them.  In 
that  case  an  action  at  law  for  mosey  had  and  received  to  the 
use  of  the  plaintiff  was  sustained. 

Of  course,  all  that  we  have  said  is  subject  to  the  qualifica- 
tion, that  the  jury  would  have  found  £rom  the  testimony  a 
state  of  facts,  such  as  we  have  assumed  they  might  have  done. 
If  the  defendant  had  been  put  to  his  defence,  the  testimony 
might  have  been  materially  varied. 

If  the  juiy  had  thus  viewed  the  testimony,  they  would  have 
found  a  valid  agreement,  inter  vwaSy  by  which  the  owner  of 
a  contract  set  aside  a  portion  of  the  probable  avails  of  it,  to 
the  payment  of  a  lawful  debt  against  him. 

It  was  in  no  sense  a  testamentary  disposition,  nor  a  donaiio 
mortis  oaruaa.  Kor  does  a  question  arise  under  the  statute  of 
frauds.  {Fa/rley  v.  OleveUmd^  4  Cow.,  432.)  Nor  would  any 
rights  of  administrators  of  the  owner's  estate  intervene 
between  the  plaintiff  and  the  fund.  Nor  would  the  action 
of  the  defendant  in  fblfllling  his  agreement,  by  coUecting 
and  receiving  the  avails  of  the  policy  and  paying  to  the  plain- 
tiff the  amount  of  her  note,  be  hampered  necessarily  by  any 
question  as  to  the  proper  disposition  of  what  remained  after 
she  was  paid.  The  testimony  tended  to  show,  Jthat  at  first 
Burt  was  desirous  that  all  the  indebtedness  against  him,  or 
more  than  that  of  the  plaintiff,  should  be  paid  by  the  defend- 
ant from  the  avails  of  the  policy.  But  that  on  perceiving 
tiieir  insufidency  therefor,  his  mind  fixed  upon  the  payment 
of  the  note  of  the  plaintiff  as  a  prime  purpose.  Now,  what- 
ever the  claims  of  the  defendant  against  Burt,  for  which  he 
could  insist  that  the  policy  was  pledged,  so  far  as  appears 
from  the  testimony,  they  were  not  so  large  as  that  the  pay- 
ment of  them  would  not  leave  of  the  fund  a  sum  over  $500. 
It  was  then,  when  the  defendant  was  paid  the  sum  of  $900 
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upon  the  policy,  as  if  there  were  set  apart  in  his  hande  enough 
of  that  to  pay  the  plaintiff's  note,  to  which  no  one  else,  so 
far  as  the  testimony  tends  to  show,  had  any  claim.  And  if 
after  that  amount  was  set  apart  there  was  a  residue,  it  was 
held  by  him,  subject  to  any  legal  daim  of  Burt's  creditors  or 
personal  representatives. 
The  judgment  of  the  court  below  should  be  reversed,  and 

■ 

a  new  trial  ordered  with  costs  to  abide  the  event  of  the  action. 
All  concur. 
Judgment  reversed. 


i    46    462 

164   834  WiLLUM  B.  Stdbgxbs,  Bospondent,  v.  Amos  A.  Bib8Bll, 

Appellant. 

In  an  action  against  a  common  carrier,  for  a  failure  to  transport  and  deliver 
goods  in  aooordance  with  his  contract,  the  measure  of  damages  is  the 
Talue  of  the  goods  at  the  place  of  destination,  at  the  time  they  should 
have  been  delivered  pursuant  to  the  contract,  and  in  the  condition  ttie 
carrier  undertook  to  deliver  them,  less  the  price  to  be  paid  for  his  services. 

In  such  an  action,  a  letter  firom  plaintiff's  agent,  who  made  the  contract 
for  him,  directed  to  and  received  by  defendant,  in  which  letter  the  agent 
stated  the  contract,  as  he  claimed  it  to  be,  was  offered  and  received  in 
evidence.— ;£Gs2({,  the  evidence  was  oompetent  and  properly  recdTed. 

One  of  plaintiff's  vritnesses  was  pennitted  to  state,  under  obJecti<»i,  a  con- 
versation between  plaintiff  and  one  W.,  the  book-keeper  of  defendant^ 
and  acting  as  his  agent  in  the  shipment  of  freight ;  no  material  evidence 
was  given.  Subsequently  the  same  witness  testified,  without  objection 
to  a  conversation  with  W.,  a  portion  of  which  was  competent  as  a  part 
of  the  fi0»  ffeita,  and  a  portion  incompetent 

EM,  that  as  conversations  vrith  W.,  pertaining  to  business  transacted  by 
him  at  the  time,  were  competent,  and  as  error  is  never  to  be  presumed, 
but  must  be  made  plainly  to  appear,  it  is  to  be  assumed  the  court 
in  overmling  objection  to  first  question  only  intended  to  hold,  that  con- 
versations with  W.,  relating  to  business  then  being  transacted,  were 
competent,  and  that  the  objection  then  taken  could  not  be  made  appli- 
cable to  the  subsequent  incompetent  evidence.  If  the  ruling  of  the 
court  was  intended  to  apply  to  all  conversations,  the  objection,  to  avail 
defendant,  should  have  been  more  specific,  so  that  the  intent  would  be 
made  plainly  to  appear. 

(Argued  IHrramber  t5th,  1871 ;  decided  November  dOth,  1871.> 


IBIh]  Stubgbss  v.  Bissbll.  468 


Statement  of  case. 


Appeal  from  jadgment  of  the  General  Tenu  of  the  Supreme 
Oourt  of  the  eighth  judicial  district,  affirming  judgment  in 
favor  of  plaintiff  entered  upon  verdict  of  a  jniy. 

The  action  is  brought  to  recover  the  value  of  630  barrels 
of  apples  shipped  by  plaintiff  upon  defendant's  boat,  to  be 
transported  to  the  city  of  New  York.  The  defendant  agreed 
to  deliver  the  apples  uninjured  by  frost,  and,  if  frozen,  to  pay 
the  damages.  The  contract  was  made  between  John  H. 
Crane,  agent  of  plaintiff,  and  the  defendant.  The  apples 
were  shipped  November  16th,  1867.  The  apples  were  frozen 
when  the  boat  arrived  at  Syracuse.  The  boat  was  finaUy 
stopped  by  ice  in  the  canal  at  Fort  Plain,  December  4th, 
1867.  The  apples  were  forwarded  by  railroad  to  New  York, 
but  in  consequence  of  the  freezing  were  a  total  loss.  Upon 
the  trial  on  the  question  of  damages,  plaintiff  proved,  under 
objections,  the  value  of  the  same  kind  of  apples  in  the  New 
York  market  at  the  time  of  their  arrival. 

A  lettet  written  by  Crane  to  defendant,  and  received  by 
him,  dated  November  26th,  1867,  which  letter  set  forth  the 
contract  of  shipment,  as  claimed  by  plaintiff,  was  offered  in 
evidence  and  received  under  objection. 

Upon  the  examination  of  Crane  as  a  witness  for  plaintiff, 
he  was  asked  as  to  a  conversation  between  plaintiff  and  one 
Wakeman,  a  book-keeper  of  defendant  and  his  agent,  in 
matters  relating  to  shipment  of  freight.  Counsel  for  defend- 
ant objected  to  any  evidence  of  conversation  in  the  absence 
of  defendant.  Objection  overruled  and  exception.  The  con- 
versation detailed  was,  in  substance,  an  objection  on  the  part 
of  plaintiff*  to  ship  by  canal.  Subsequently  witness  was  asked 
as  to  another  conversation  with  Wakeman,  which  occurred 
the  next  day  after  the  first.  No  objection  was  made,  and 
witness  testified,  in  substance,  that  plaintiff  demanded  a  bill 
of  lading  in  accordance  with  the  agreement,  threatening  to 
remove  the  apples  unless  it  was  givei^;  that  Wakeman 
admitted  the  contract  as  claimed  by  plaintiff,  and  promised  to 
make  out  such  a  bill  as  plaintiff  required ;  asked  plaintiff  to 
write  on  a  card  what  he  wanted  inserted,  agreeing  to  forward 
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the  bill  to  plaintiff  ob  Monday  thereafter ;  that  a  card  was 
given  to  Wakeman  as  desired,  upon  which  was  written  the 
following :  ^^  Freight,  fifty  cents ;  insurance  against  fireesing, 
five  cents.  Guaranteed  to  be  delivered  in  New  York  within 
thirty  days  from  date  of  bill  of  lading." 

The  jury  rendered  a  verdict  in  &vor  of  plaintiff  for 
$3485.62 ;  upon  which,  judgment  was  duly  perfected. 

A.  P.  Zanmng^  for  appellant.  That  the  letter  of  plaintiff^s 
agent,  Crane,  written  after  the  mafriug  of  the  contract,  was 
improperly  received  in  evidence.  {ThdUheimer  v.  Brineker- 
hofy  4  Wend.,  894;  Moore  y.  Meaohamj  10  N.  Y.,  307; 
Dnnlop's  Paley  on  Agency,  270,  and  note.)  Proof  of  value 
of  apples  in  New  York  city,  was  improper  upon  question  of 
damages.  {Mar<AeMe(jm  v.  MerchaaM  I'M*  Oo.^  1  Bob.  I4U, 
438 ;  Lercy  v.  United  Insurcmoe  Co.^  7  John.,  40,  843 ; 
LcmiofU  V.  GhxOicm,  Insurance  Qo^  1  Hull,  N.  Y.  Sup.  C.  T., 
45.)  Evidence  of  conversation  between  plaintiff  and  defend- 
ant's book-keeper  improper.  (Phillips  on  Evidence,  pp.  100, 
101 ;  ThoJJMmer  v.  BrmcherKoff^  6  Oon.,  89 ;  BqpUa  ChurA 
V.  Brooklyn  Fi/re  Inmrcmce  Oo.y  28  K  Y.  K,  168.) 

JFamell  dk  Brazee^  tot  respondent.  That  evidence  of  oon* 
versation  between  plaintiff  and  defendant's  book-keeper  was 
proper.  (Story  on  Agency,  §§  126, 127,  and  notes,  §  182.) 
All  communications  between  the  parties  to  the  action,  or 
their  authorized  agents  in  regard  to  the  matter  in  controversy, 
were  competent.  (PhQ.  Ev.  0.  H.  aild  E.,  notes,  4th  ed.,  p. 
172 ;  James  v.  ParshaU^  35  How.,  472 ;  Murphy  v.  Baker j 
2  Rob.,  1 ;  Moore  v.  SamiUon^  48  Barb.,  120.)  The  maiiet 
value  of  the  apples  in  New  York,  proper  on  question  of 
damages.    {Ma/rshM  v.  N.  Y.  0.  B.  R.j  45  Barb.,  S02.) 

Gboybb,  J.  Tbe  contract  of  the  defendant,  as  found  by 
the  jury,  was  to  transport  the  apples  from  Lookport  to  New 
York,  and  deliver  them  to  the  plaintiff  there,  free  from  any 
injury  from  frost.    This  contract  was  broken  by  the  defend- 
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ant.  The  apples  were  never  delivered  at  Kew  York,  but 
frozen  and  rendered  worthleea  apon  the  boat  in  which  they 
were  being  carried,  near  Fort  Plain,  and  which  was  there 
stopped  bj  the  freezing  of  the  canal.  The  damage  sustained 
by  the  plaintiff  from  the  failure  to  perform  this  contract,  was 
dearly  the  value  of  the  apples  in  New  York  at  the  time  they 
should  have  been  delivered,  pursuant  to  the  contract,  in  the 
condition  the  defendant  undertook  to  deliver  them,  less  the 
price  to  be  paid  for  the  service.  That  was  the  benefit  the 
plaintiff  would  have  derived  from  the  performance  of  the 
contract.  Nothing  less  will  indemnify  him  for  the  loss  sus- 
tained. The  contract  waa  entire  to  transport  the  apples  free 
from  any  injury  from  frost  Permitting  their  destruction  by 
freezing  was  a  violation  of  this  contract  by  the  defendant,  and 
the  plaintiff  is  entitled  to  recover  all  the  damages  sustained, 
by  the  failure  to  deliver  them  in  New  York  according  to  the 
contract.  The  authorities  cited  by  the  counsel  for  the  appel- 
lant, determining  the  measure  of  damages  in  insurance  cases, 
have  no  application  to  the  present  case.  The  letter  written 
by  Orane  at  New  York,  and  sent  to  and  received  by  the 
defendant,  was  competent  evidence.  Crane  was  the  agent  of 
the  plaintiff  in  respect  to  the^ahipment  of  the  apples.  He 
made  the  contract  with  the  defendant  for  the  shipment.  The 
letter  stated  the  contract  as  he  claimed  it.  And  this  state- 
ment, with  the  answer  of  the  defendant,  if  any,  was  equally 
competenjt  as  if  made  by  him  orally  to  the  defendant,  together 
with  the  reply  of  the  defendant,  if  any.  It  was  for  the  jury  to 
determine  what  weight,  if  any,  should  be  given  to  the  evi- 
dence. It  ia  insisted  by  the  counsel  for  defendant,  that 
evidence  of  conversations  had  by  the  plaintiff  and  Crane  with 
Wakeman,  was  improperly  received.  Wakeman  was  book- 
keeper for  defendant,  and  acted  as  his  agent  in  many  respects 
in  relation  to  the  shipment  of  freight  This  did  not  make 
his  declarations  or  conversations  with  others,  disconnected 
with  business  transacted  by  him  for  the  defendant  at  the  time, 
competent  evidence  against  the  defendant.  If  this  rule  was 
violated  to  the  prejudice  of  the  defendant,  the  judgment  must 
SicKBiiS — Vol.  L        59 
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be  reversed.  Crane  testified  that  he  and  the  plaintiff  went 
to  the  defendant's  office.  The  defendant  was  not  there,  bnt 
Wakeman  was.  That  the  plaintiff  had  a  conversation  with 
Wakeman,  in  which  Stnrgess  said  he  was  opposed  to  ship- 
ping by  canaly  preferred  to  ship  by  rail.  The  counsel  for  the 
defendant  objected  to  any  evidence  of  the  conversation  between 
the  plaintiff  and  Wakeman,  defendant  not  being  present, 
which  was  ovemiled  and  exception  taken.  No  material  evi- 
dence  was  given  at  this  point,  under  this  roling.  Subsequently 
the  same  witness  testified  to  another  meeting  of  the  plaintiff 
and  Wakeman  the  next  day,  at  which  Wakeman  handed  the 
plaintiff  a  bill  of  lading  for  the  apples,  which  the  plaintiff 
reftised  to  receive.  The  reasons  assigned  by  the  plaintiff  for 
this  refusal,  explanatory  of  the  act,  were  competent,  as  part 
of  the  res  gestm  transacted  between  the  plaintiff  and  Wake- 
man, as  agent  for  the  defendant.  Some  Airther  testimony 
was  given  as  to  what  Wakeman  said  about  his  understanding 
of  the  contract,  which  had  been  made  between  the  defendant, 
personally,  and  Crane,  as  agent  for  the  plaintiff,  which  was 
incompetent,  but  no  objection  was  made  to  such  testimony.  The 
counsel  now  insists,  that  the  objection  made  to  the  testimony 
as  to  the  conversation  on  tM  day  previous,  should  be  held 
applicable  to  this  testimony.  Bnt  that  objection  and  the 
ruling  thereon,  does  not  show  that  the  court  held  all  conver- 
sations with  Wakeman  competent.  My  understanding  of  it 
is,  that  the  court  only  intended  to  hold  such  coAversations 
competent,  when  relating  to  business  being  transacted  by 
Wakeman  for  the  defendant  at  the  time.  So  understood, 
the  ruling  was  correct  If  the  ruling  was  really  intended 
otherwise,  the  objections  should  have  been  more  specific. 
Error  must  not  be  presumed  but  plainly  made  to  appear,  to 
warrant  the  reversal  of  a  judgment.  The  judgment  appealed 
from  must  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Samuel  P.  White,  Bespondent,  v,  John  W.  Coblies.  and 

Jonathan  N.  Tifft,  Appellants. 

In  order  to  constitute  an  agreement,  there  must  be  a  proposition  by  the  one 
party  accepted  by  the  other ;  and  when  the  parties  are  not  together,  the 
acceptance  mnst  be  manifested  by  some  appropriate  act,  and  the  mani- 
f  eatation  put  in  the  proper  way  of  reaching  the  proposer ;  a  mere  mental 
determination  to  accept,  not  indicated  by  speech,  or  put  in  course  of 
indication  by  act,  is  not  an  acceptance.  Nor  does  an  act,  which  in  itsdf, 
is  no  indication  of  acceptance,  become  such  because  accompanied  by  an 
unerinced  mental  determination. 

PlaintLff,  a  builder  in  New  York,  received  from  defendants  the  following 
note :  "  Upon  an  agreement  to  finish  the  fitting  up  of  offices  57  Broadway 
in  two  weeks  from  date,  you  can  commence  at  once.'*  No  reply  was 
sent,  but  plaintiff  immediately  purchased  lumber  for  the  work  and  began 
to  prepare  it    The  next  day  the  note  was  countermanded. 

Betdy  that  the  purchase  of,  and  work  upon  the  lumber  were  not  acts  indica- 
tive  to  defendants  of  acceptance,  as  they  were  as  appropriate  for  any  other 
like  work,  and  made  no  binding  contract  between  the  parties. 

C^LTgued  November  17th,  1871 ;  decided  Novembo:  dOth,  1871.) 

Appeal  from  judgment  of  the  General  Teim  of  the 
first  judicial  district,  affirming  a  judgment  entered  upon  a 
verdict  for  plainti£ 

The  action  was  for  an  alleged  breach  of  contract. 

The  plaintiff  was  a  builder,  with  his  place  of  business  in 
Fortieth  street,  New  York  city. 

The  defendants  were  merchants  at  82  Dey  street. 

In  September,  1865,  the  defendants  famished  the  plaintiff 
with  specifications,  for  fitting  up  a  suit  of  offices  at  57  Broad- 
way, and  requested  him  to  make  an  estimate  of  the  cost  of 
doing  the  work. 

On  September  twenty-eighth  the  plaintiff  left  his  estimate 
with  the  defendants,  and  they  were  to  consider  upon  it,  and 
inform  the  plaintiff  of  their  conclusions. 

On  the  same  day  the  defendants  made  a  change  in  their 
specifications  and  sent  a  copy  of  the  same,  so  changed,  to  the 
plaintiff  for  his  assent  under  his  estimate,  which  he  assented 
to  by  signing  the  same  and  returning  it  to  the  defendants. 
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On  the  day  following  the  defendants'  book-keeper  wrote 
the  plaintiff  the  following  note : 

<^  New  Yobk,  September  29tk. 

^^  Upon  an  agreement  to  finish  the  fitting  np  of  offices  57 

Broadway  in  two  weeks  from  date,  yon  can  begin  at  once. 

^  The  writer  will  call  again,  probably  between  five  and  six 

this  p.  iL 

«W.    H.  R, 

«  For  J.  W.  CoBLiBs  &  Oo^ 

"  82  Dey  street" 

No  reply  to  this  note  was  ever  made  by  the  plaintiff;  and 
on  the  next  day  the  same  was  conntermanded  by  a  second 
note  from  the  defendants. 

Immediately  on  receipt  of  the  note  of  September  twenty- 
ninth,  and  before  the  conntermand  was  forwarded,  the  plain- 
tiff commenced  a  performance  by  the  purchase  of  Inmber  and 
beginning  work  thereon. 

And  after  receiving  the  countermand,  tihe  plaintiff  brought 
this  action  lor  damages  for  a  breach  of  contract. 

The  court  chaiged  the  jury  as  follows :  ^^  From  the  con- 
tents of  this  note  which  the  plaintiff  received,  was  it  his  duty 
to  go  down  to  Dey  street  (meaning  to  give  notice  of  assent), 
before  commencing  the  work  ?  ^ 

^^  In  my  opinion  it  was  not.  He  had  a  right  to  act  upon 
this  note  and  comenoe  the  job,  a/nd  that  toas  a  binding  con- 
tract betf/peen  the  jpartieeJ^ 

To  this  defendants  excepted. 

Z.  Henry  J  for  appellants.  The  manifestion  of  assent  must  be 
such  as  tends  to  give  notice  to  proposing  party.  {Jfaotiere  v. 
Frith,  6  John.,  108 ;   Vaseer  v.  Caiwp,  11  K  Y.,  441.) 

Jfr.  Fidd^  for  respondent.    Not  necessa,ry  that  the  fi^^  of 

^concurrence  by  one  i>arty  should  be  made  known  to  the  other. 

MaoUerB  v.  FrOhy  6  Wend.,  103,  117.)    An  agent  acting, 

apparwt  authority  binds  the  principal.    (Story  on  Agency, 
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§  448 ;  Clarke.  MetrcfpoliUtn  JSank^  8  Daer,  241 ;  Meckam&f 
Bank  v.  N.  H.  JR.  Boady  13  N.  T.,  699 ;  Farmers'  and 
MeehanM  Bank  t.  B.  and  D.  Bank,  16  IS.  Y.y  125 ;  Jhm- 
nmg  v.  Roberta^  86  Barb.,  468 ;  Oamell  v.  Maeton^  85  Barb., 
167;   WiS>eckT.8ohuyl&r,iAB9ith.,469.) 

FoLOEB,  J.  We  do  not  think  that  the  jnry  found,  or  that 
the  testimony  shows,  that  there  was  any  agreement  between 
the  parties,  before  the  written  commnnication  of  the  defend- 
ants of  September  thirtieth  was  receiyed  by  the  plaintiffl 
This  note  did  not  make  an  agreement.  It  was  a  proposition, 
and  must  have  been  accepted  by  the  phtintiff  before  either 
party  was  bonnd,  in  contract,  to  the  other.  The  only  overt 
action  which  is  claimed  by  the  plaintiff  as  indicating  on  his 
part  an  acceptance  of  the  offer,  was  the  purchase  of  the  stuff 
necessary  for  the  work,  and  commencing  work,  as  we  under- 
stand the  testimony,  upon  that  stuff. 

We  understand  the  rule  to  be,  that  where  an  offer  is  made 
by  one  party  to  another  when  they  are  not  together,  the 
acceptance  of  it  by  that  other  must  be  manifested  by  some 
appn^riate  act.  It  does  not  need  that  the  acceptance  shall 
come  to  the  knowledge  of  the  one  n:iaking  the  offer  before  he 
shall  be  bound.  But  though  the  manifestation  need  not  be 
brought  to  his  knowledge  before  he  becomes  boudd,  he  is  not 
bound,  if  that  manifestation  is  not  put  in  a  proper  way  to  be 
in  the  usual  course  of  events,  in  some  reasonable  time  com- 
municated to  him.  Thus  a  letter  received  by  mail  containing 
a  proposal,  may  be  answered  by  letter  by  mail,  containing 
the  acceptance.  And  in  general,  as  soon  as  the  answering 
letter  is  mailed,  the  contract  is  concluded.  Though  one  party 
does  not  know  of  the  acceptance,  the  manifestation  thereof 
is  put  in  the  proper  way  of  reaching  him. 

In  the  case  in  hand,  the  plaintiff  determined  to  accept. 
But  a  mental  determination  not  indicated  by  speech,  or  put 
in  course  of  indication  by  act  to  the  other  party,  is  not  an 
acceptance  which  will  bind  the  other.  Kor  does  an  act,  which, 
in  itself,  is  no  indication  of  an  acceptance,  become  such, 
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because  accompanied  by  an  nnevinced  mental  determination. 
Where  the  act  uninterpreted  by  concurrent  evidence  of  the 
mental  purpose  accompanying  it,  is  as  well  referable  to  one 
state  of  facts  as  another,  it  is  no  indication  to  the  other  party 
of  an  acceptance,  and  does  not  operate  to  hold  him  to  his 
offer. 

Conceding  that  the  testimony  shows,  that  the  plaintiff  did 
resolve  to  accept  this  offer,  he  did  no  act  which  indicated  an 
acceptance  of  it  to  the  defendants.  He,  a  carpenter  and 
builder,  purchased  stuff  for  the  work.  But  it  was  stuff  as  fit 
for  any  other  like  Work.  He  began  work  upon  the  stuff,  but 
as  he  would  have  done  for  any  other  like  work.  There  was 
nothing  in  his  thought  formed  but  not  uttered,  or  in  his  acts 
that  indicated  or  set  in  motion  an  indication  to  the  defend- 
ants of  his  acceptance  of  their  offer,  or  which  could  neces- 
sarily result  therein. 

But  the  charge  of  the  learned  judge  was  fidrly  to  be  under- 
stood by  the  jury  as  laying  down  the  rule  to  them,  that  the 
plaintiff  need  not  indicate  to  the  defendants  his  acceptance  of 
their  offer ;  and  that  the  purchase  of  stuff  and  working  on  it 
after  receiving  the  note,  made  a  binding  contract  between  the 
parties.    In  this  we  think  the  learned  judge  fell  into  error. 

The  judgment  appealed  from  must  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  abide  the  event. of  the  action. 

All  concur,  but  Allen,  J.,  not  voting. 

Judgment  reversed,  and  new  trial  ordered. 


Henby  MoOobd,  Plaintiff  in  error,  v.  The  People,  Defend- 
ants in  error. 

The  dedgn  of  the  statnte  against  obtaining  money,  etc.,  nnder  ftke  pretea- 
ces,  is  to  protect  those,  who  for  an  honeti  purpose,  are  induced  bj  lUae 
and  fraudulent  representatioiis  to  give  credit  or  part  with  their  proper^, 
and  not  to  protect  thoee,  who  do  this  for  unworthy  or  illegal  purposes. 

When,  therefore,  the  indictment  chaigedthat  the  prisoner  falsely  or  fraudu- 
lently represented  he  had  a  warrant  against  M.,  and  thereK>y  induced  him 
to  deliver  up  to  prisoner  a  watch  and  diamond  ring. 
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BM,  that  the  property  must  have  been  parted  with,  as  an  inducement  to  a 
supposed  officer  to  violate  the  laws  and  his  duties,  and  the  indictment 
could  not  be  sustained.    (Pbckham,  J.,  dissenting.) 

(Aigued  November  Idth,  1871 ;  decided  November  20th,  1871.) 

-  Ebbob  to  the  General  Term  of  the  Supreme  Court  in  the 
first  department  to  review  judgment,  affirming  judgment 
of  the  Court  of  General  Sessions  in  and  for  the  county  of  New 
York,  convicting  the  plaintiff  in  error  upon  an  indictment 
for  fi^Ise  pretences. 

The  plaintiff  in  error,  Henry  McCord,  was  tried  and  con- 
victed in  the  Court  of  General  Sessions  of  the  Peace,  in  and 
for  the  county  of  New  York,  at  the  June  term,  1870,  upon 
.an  indictment  charging  in  substance,  that  with  intent  to  cheat 
and  defraud  one  Charles  C.  Miller,  he  falsely  and  fraudulently 
represented : 

^'  That  he,  the  said  Henry  McCord,  was  an  officer  attached 
to  the  bureau  of  Captain  John  Young's  department  of  detec- 
tives, and  that  he  had  a  warrant,  issued  by  Justice  Hogan^ 
one  of  the  police  justices  of  the  city  of  New  York,  at  the 
complaint  of  one  Henry  Brinker,  charging  the  said  Charles 
C.  Miller  with  a  criminal  offence  and  for  his  arrest ;  and  that 
the  said  Henry  Brinker  had  promised  him,  the  said  Henry 
McCord,  $200  for  the  arrest  of  him,  the  said  Charles  C. 
Miller.'* 

And  that  said  Miller,  believing  such  &lse  representations, 
was  induced  to  and  did  deliver  to  McCord  a  gold  watch  and 
a  diamond  ring. 

S.  C.  Alien  and  W.  T.  Emtzing^  for  plaintiff  in  error. 
The  indictment  does  not  set  forth  any  offence.  {People  y. 
Thomas,  84  N.  Y.,  851 ;  People  v.  SteUon,  4  Barb.,  161 ; 
The  People  v.  WHUame,  4  Hill,  9 ;  The  People  v.  dough, 
17  Wend.,  861;  The  People  y,  Thomas,  84  N.  Y.  Rep.,  851; 
Young  et  al.  v.  jB.,  8  Term  K.,  98;  Wharton  Am.  Cr. 
Law,  2  vol.,  5th  ed.,  2081.)  The  statute  was  only  to  protect 
from  frauds  in  commercial  dealings.  {People  Y.JJlough,  17 
Wend.,  861.) 
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8.  JB,  Garvinj  for  the  people.  If  any  one  pretence  is  fiedse, 
to  which  persons  of  ordinary  caation  wonld  give  credit,  it  is 
sufficient  {People  v.  EayneSy  11  Wend.,  557 ;  People  v. 
Thomas,  U  N.  T.,  851 ;  People  v.  Bowett,  18  Wend.,  87; 
People  V.  Aindie,  4  Den.,  529.)  The  question  is  one  of  fact 
for  a  jury.  (84  N.  T.,  852;  Refy.  People,  2  Parker,  139 ; 
Whar.  Or.  Law,  2181.) 

Feb  Cubiah.  If  the  prosecutor  parted  with  his  property 
upon  the  representations  set  forth  in  the  indictment,  it  must 
have  been  for  some  unlawful  purpose,  a  purpose  not  war- 
ranted by  law.  There  was  no  legitimate  purpose  to  be 
attained,  by  delivering  the  goods  to  the  accused,  upon  the  state- 
ments made  and  alleged  as  an  inducement  to  the  act.  What 
action  by  the  plaintiff  in  error  was  promised  or  expected  in 
return  for  the  property  given,  is  not  disclosed.  But  what- 
ever it  was,  it  was  necessarily  inconsistent  with  his  duties  as 
an  officer,  having  a  criminal  warrant  for  the  arrest  of  the 
prosecution,  which  was  the  character  he  assumed.  The  &lse 
representation  of  the  accused  was,  that  he  was  an  officer  and 
had  a  criminal  warrant  for  the  prosecutor.  There  was  no 
pretence  of  any  agency  for,  or  connection  with  any  peison,  or 
of  any  authority  to  do  any  act,  save  such  as  his  duty  as  such 
pretended  officer  demanded. 

The  prosecutor  parted  with  his  property  as  an  inducement 
to  a  supposed  officer,  to  violate  the  law  and  his  duties ;  and 
if  in  attempting  to  do  this  he  has  been  defrauded,  the  law 
will  not  punish  his  confederate,  although  such  confederate 
may  have  been  instrum^ital  in  inducing  the  commission  of 
the  offence.  Neither  the  law  or  public  policy  designs  the 
protection  of  rogues  in  their  dealings  with  each  other,  or  to 
insure  fair  dealing  and  truthfulness,  as  between  each  other,  in 
their  dishonest  practices.  The  design  of  the  law  is  to  pro* 
tect  those  who,  for  some  honest  purpose  are  induced,  upon 
fiJse  and  fraudulent  representations,  to  give  credit  or  part 
with  their  property  to  another,  and  not  to  protect  those  who, 
fo:*  unworthy  or  illegal  purposes,  part  with  their  goods. 
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{People  v.  WaUams,  4  Hill^  9 ;   Same  y.  Sietstm^  4  Barb., 
161.) 

The  judgment  of  the  Supreme  CJouH;  and  of  the  sessionB 
must  be  reyeFBed  and  judgment  for  the  defendant. 

• 

TwjEMAMj  J«  (diseenting.)  Although  thiB  case  was  tried 
and  the  defendant  convicted  in  the  court  below  after  a  plea 
of  not  guilty,  he  has  not  presented  for  review  anything  that 
occurred  on  the  trial.  The  whole  question  arises  upon  the 
indictment,  whether  any  offence  is  chai^ged  therein. 

The  review  of  the  indictment  comes  up  after  verdict,  when 
every  defect  that  evidence  might  aid  is  presumed  to  have  been 
cured  by  proof.  {Thomas  v.  ITie  PecpUy  84  N.  Y.,  351 ;  B^ 
V.  SamiUon,  9  Ad.  and  £11.,  K.  S.,  271.) 

It  is  alleged  that  the  prisoner  could  not  have  obtained  the 
jMToperty  by  these  pretences,  if  &Ise,  unless  the  party  gave 
them  in  settlement  of  a  felony,  and  being  thus  guilty  of  a 
crime,  the  law  would  not  listeti  to  his  complamt. 

Upon  this  record  it  is  the  duty  of  this  court,  to  presume 
that  there  was  no  error  at  the  trial,  if  a  case  can  be  supposed 
where  there  would  be  none. 

The  charge  is,  that  the  prisoner  obtained  these  things  by 
these  fiilse  pretences.  The  manner  of  obtaining  them  is  not 
set  forth,  as  it  need  not  be.  {Hamilton  v.  Begma^  9  Ad.  &  EL, 
271.)  The  particular  crime  charged  against  the  complainant 
is  not  stated.  The  term  ^'  crime,''  when  used  in  any*  statute, 
means  any  offence  for  which  any  criminal  punishment  may, 
by  law,  be  inflicted.    (2  B.  S.,  702^  §  82.) 

That  is  also  a  good  definition  of  the  word  as  used  at  com* 
mon-law.    (1  Bouv.,  410),  and  cases  cited. 

We  may  say  that  the  prisoner  claimed  and  pretended  to 
have  a  warrant  against  the  complainant  for  an  alleged  assault 
and  battery :  was  about  to  arrest  him  just  at  night,  take  him 
to  the  jail  or  station-house  (a  very  uncomfortable  place  apart 
from  its  perils),  but  was  willing  to  take  this  property  as  secu- 
rity for  the  complainant's  appearance  the  next  morning  to 
answer  the  complaint,  or  that  he  represented  himself  as 
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authorized  by  the  complainant,  to  settle  the  chaige  for  such 
an  amount,  and  the  complainant  herein  delivered  this  property 
as  securitj  therefor.    In  either  instance  a  case  is  made  oat. 

The  partj  charged  may  be  entirely  innocent.  He  may 
have  been  the  injnred  and  tlie  assailed,  but  his  adversary  had 
him  at  a  disadvantage.  The  complainant,  timid  and  credu-. 
Ions,  is  thus  de&auded  out  of  his  property.  Is  the  prisoner 
in  such  case  guilty  of  no  crime?  Is  the  complainant  in  such, 
case  beyond  the  palid  and  protection  of  the  law? 

Again,  there  are  few  men,  believing  that  they  would 
be  locked  up  on  such  a  charge,  in  such  a  place,  unless 
they  did  so,  who  would  hesitate  to  advance  considerable  pro- 
perty as  security  for  their  appearance  in  the  morning.  And 
it  would  be  an  extreme  position  for  the  courts  to  take,  that 
he  had  thus  and  thereby  put  himself  beyond  the  protection 
of  the  law;  that  the  villain  who  had  thus  obtained  this 
property  with  the  intent  to  defraud,  was  guilty  of  no  offenee. 
That  so  far  as  the  law  could  act  he  was  a  good  citizen,  and 
was  obtaining  his  livelihood  in  a  legal,  if  not  in  a  praise- 
worthy manner. 

It  would  seem  to  be  enough,  so  &r  as  such  a  case  is  con- 
cerned, to  observe  that  no  such  exception,  as  is  here  sought 
to  be  taken,  is  found  in  the  statute  against  obtaining  pro- 
perty by  false  pretences ;  and  in  my  judgment  neither  princi- 
ple, authority  or  public  policy  requires  the  courts  to  insert  it. 

No  oftence  would  have  been  committed  by  the  complainant 
in  this  case  had  the  settlement  been  made  as  supposed. 

Hence,  this  does  not  conflict  with  The  People  v.  Stetaonk  (4 
Barb.,  151).  There  the  settlement  of  a  felony  was  substanti- 
ally alleged,  showing  that  the  complainant  was  guilty  of  a  misde- 
meanor thereby,  and  in  parting  with  his  property ;  and  hence  the 
indictment,  could  not  be  sustained.  That  I  believe  is  the 
only  case  that  declares  such  doctrine.  Many  a  w;eak  and 
innocent  man  would  have  imitated  the  complainant  in  that 
case,  rather  than  had  a  charge  of  such  a  character  made 
against  him  before  the  public.  In  truth,  the  complainant  in 
that  case  was  guilty  of  no  crime  whatever  in  what  he  did,  as 
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the  whole  thing  against  him  was  a  fiction.  Bat  the  principle 
seems  to  be,  to  hold  him  guilty  in  order  to  shield  the  villain 
who  put  him  in  so  terrible  a  dilemma. 

But  if  an  offence  were  committed  bj  the  party  defrauded 
in  advancing  the  money,  or  would  have  been,  if  the  pretenses 
wer^  true,  how  does  that  discharge  the  offence  committed  in 
obtaining  it  ?    How  absolve  the  offender  i 

This  statute,  it  should  be  borne  in  mind,  is  not  solely  for 
the  relief  of  the  party  defrauded.  Its  purpose  is  to  punish  a 
public  offence,  to  puniah  and  to  prevent  fraud,  and  to  protect 
the  weak  and  credulous. 

Where  both  parties  to  a  civil  suit  are  equally  guilty  of  a 
felony,  out  of  which  the  action  arises,  the  law  refuses  its  aid 
to  either.  It  leaves  them  where  it  finds  them.  This  rule  has 
no  application  to  criminal  proceedings ;  the  complainant  is 
no  party  to  that  proceeding.  The  people  are  the  party  prose- 
cuting, not  the  complainant.  There  is  no  ground  for  that 
rule  in  a  criminal  case,  and  there  is  no  such  rule. 

It  would  not  seem  to  be  an  answer  to  say,  that  there  was 
another  offender  requiring  punishment. 

*In  truth,  there  could  be  no  other  offender,  upon  the  suppo- 
sition that  the  pretences  were  false,  that  there*  was  no  warrant 
and  no  right  to  arrest,  no  offence  to  settle,  and  none,  in  fact, 
settled.    The  whole  thing  being  a  sham. 

The  statute  does  not  except  such  a  case  from  punishment. 
One  purpose  of  this  statute  was  to  protect  the  weak  and  the 
credulous.  The  statute  against  usury  was  passed  to  protect 
the  weaki^nd  the  necessitous.  Yet  the  latter  statute  could 
not  be  violated  unless  the  complainant,  the  party  injured,  par- 
ticipated in  the  crime.  No  man  can  be  guilty  of  usury  unless 
some  one  pays,  or  agrees  to  pay  it.  Why  should  the  &lse 
pretender  be  discharged  any  more  than  the  usurer,  because 
another  participated  in  the  crime  ? 

The  Supreme  Court  of  this  State,  I  say  it  with  great  respect, 
once  put  an  exception  in  our  statute  not  placed  there  by  the 
legislature ;  that  a  false  pretence,  whereby  charity  was 
obtained,  was  not  within  the  meaning  of  the  statute,  though 
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plainly  within  ite  language.  It  BeemB  to  be  settled  the  other 
way  in  Midland  B.  v.  Janes  (T.  &  M.,  270).  (4  New  Sem. 
Oas.,  858 ;  1  Den.  C.  C,  651 ;  8  C.  &  K.^  846 ;  U  Jnr., 
588 ;  19  L.  J.  M.  L.,  162;  4  Cox  C.  C,  198.) 

The  recital  preceding  the  English  statute,  that  evil  disposed 
persons  had  obtained  goods  by  fSEdse  pretences,  ^^  to  the  great 
injury  of  industrious  fieunilies,  and  to  the  manifest  prejudice 
of  trade  and  credit,"  was  referred  to  as  showing  that  only 
trade  and  comm^roe  were  sought  to  be  protected,  and  their 
invasion  only  were  within  the  denunciation  or  penalty  of  the 
act,  though  this  recital  was  never  adopted  here.  {The  PecfU 
V.  QUmgh,  17  Wend.,  861.) 

This  made  it  necessary  for  the  legislature  to  strike  this 
exception  out  again,  and  ^hey  did  so  by  an  act  passed  in  1861. 
(Laws  of  1851,  p.  268.)  Now  thaact  in  terms  applies  to  all, 
tiie  virtuous  and  the  vicious,  to  ^^industrious,"  and  to  idle 
fiunilies  alikey^  ^ 

The  law  is  well  settled,  that  if  A  assault  B  and  knock 
him  down  without  any  excuse ;  yet  if  B  should  then  beat  A 
in  an  outrageous  manner,  he  would  be  liable  even  to  a  civil 
action,  though  A  had  first  committed  a  crime  in  the  first 
assault. 

If  the  law  would  allow  a  civil  remedy  to  a  person  thus 
confessedly  guilty  of  crime  in  making  an  improvoked  assault, 
Would  it  not  permit  an  offender  against  the  public,  the  false 
pretender,  to  be  punished  for  the  public  offence?  Although, 
if  the  pretences  had  been  true,  he  would  have  induced  another, 
also,  to  commit  an  offence  in  advancing  the  money. 

This  indictment,  as  before  stated,  is  not  merely  to  protect  or 
relieve  this  party  cheated,  but  to  protect  the  public  against 
such  a  criminal.  K  the  other  party  had  committed  a  crime, 
there  would  be  no  objection  to  punish  him  also.  {Com.  v. 
MorHU,  8  Gush.,  571.) 

An  indictment,  much  like  the  one  at  bar,  was  sustained  in 
ine  Supreme  Court  of  Pennsylvania.  It  was  at  first  quashed 
in  the  lower  court ;  but  on  review,  was  sustained  in  an  opinion 
of  Judge  Woodward.    {Cairn,  y.  Henty^  10  Harris,  253.) 
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There  the  indictment  charged,  that  the  prisoner  claimed  to 
hare  a  warrant  for  the  arrest  of  the  oomplainant'e  daughter, 
for  an  alleged  crime  pnnishabk  by  flne  and  impriBonment ; 
and  that  he  threatened  to  arrest  her,  and  thus  obtained  the 
property  of  her  father.  The  complainant  was  held  to  be  within 
the  protection  of  the  law,  and  the  indictment  ewtained. 

The  fidse  pretences  in  this  case  are  within  the  plain  lan- 
guage of  the  statute.  The  offence  is  committed,  and  I  do  not 
think  the  complainant  has  done  any  act  to  discharge  it  or  to 
put  himself  beyond  the  law's  protection.  I  am,  Iherefoie, 
against  a  repeal  of  the  statute,  and  for  affirming  the  convic- 
tion. 

For  reversal,  Ohubob,  Gh.  J.;  Aixmr,  Gsovbb,  FoLafB 
and  Bapallo,  JJ. 

For  affirmance,  Pbckhak,  J. 

Judgment  reversed.   • 


Thb  Pboplb  ex  rel.  Josiah  B.  Blossom  et  al.,  Bespondents, 
V.  HoHBB  A.  Nelson,  Secretary  of  State,  Appellant. 

A  corporation  caiinot  be  formed,  under  the  act  for  the  inoorporatloa  of 
benevolent,  charitable,  scientific,  and  misdonaiy  societies  (chapter  819, 
Laws  of  1848),  except  for  some  or  one  of  the  jrarposes  therein  named. 
The  right  to  file  a  certificate  in  the  office  of  the  Secretaiy  of  Stote,  by 
which  a  body  politic  and  corporate  is  to  be  ipto  facto  created,  only  exists 
in  behalf  of  tiioee  who  briog  themselves  within  thfi  terms  of  the  act 

A  corporation  for  business  purposes,  having  in  view  pecmiiary  gain  and 
profit  to  the  corporators,  does  not  come  under  this  act,  although  it  may 
contemplate  the  pfomotion  of  the  temponl  interests  of  others. 

The  consent  and  approbation  of  a  Justice  of  the  Snprane  Court  reqi^iied 
by  the  act,  is  bi;t  one  of  the  conditions  precedent  to  the  right  to  file  the 
certificate,  and  is  neither  conclusive  upon  the  public  nor  upon  the  Secre- 
tary of  State,  who  is  not  required  to  file  a  certificate  unauthorized  by 
the  act 

(Argued  November  Uth,  1871 ;  decided  November  31st,  1871.) 

Afpbal  from  an  order  of  the  General  Term  of  the  Supreme 
Oonrt  in  the  third  department,  reversing  an  order  made  at 
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Special  Term  denying  an  application  for  a  mandamoB. 
(Reported  below,  8  Lansing,  894 ;  10  Abb.  Pr.  U.  8.,  200.) 

A  mandamuB  was  applied  for,  to  compel  the  defendant  to 
file  a  certain  certificate,  for  the  incorporation  of  the  ^^  Mataal 
Reliance  Society,"  on  the  claim,  that  it  was  within  the  ^^  Act 
for  the  incorporation  of  benevolent,  charitable,  scientific  and 
missionary  societies,"  passed  12th  April,  1848,  and  the  acts 
amendatory  thereof. 

The  certificate  stated :  ^^  That  the  object  for  which  the 
said  society  is  formed  is  benevolent ;  by  the  association  and 
oo-operation  of  its  members,  by  their  contributions  and  the 
oontribntions  of  others,  to  provide  a  relief  fand ;  also  to  aid 
persons  of  moderate  pecnniary  resources  in  obtaining  from  a 
reputable  insurance  company  insurance  on  their  lives,  and  in 
maintaining  the  necessary  payments  on  the  same;  and  to 
secure  to  fiunilies  of  persons  so  insured  an  immediate  advance 
of  fimds  in  case  of  death."  The  certificate  is  signed  by  eight 
persons,  and  was  acknowledged  by  them  on  the  8th  of  April, 
1871.  The  principal  office  of  the  society  is  in  the  city  of 
New  York  ;  aiid  there  is  attached  to  the  certificate  the  fol- 
lowing: ^^I  consent  to  and  approve  of  the  filing  of  the 
within  certificate,"  which  is  signed  by  one  of  the  justices  of 
the  Supreme  Court  of  the  first  judicial  district.  The  certi- 
ficate was  presented  to  the  Secretary  of  State  on  the  14th  day 
of  April,  1871,  and  he  refused  to  file  it  in  his  office. 

A.  J.  Parker^  for  appellant. 

W.  P.  Prentice  and  J.  S.  Reynolds^  for  respondents. 
That  under  Laws  of  1848,  chapter  819,  relators  had  a  right 
to  file  the  certificate.  {The  People  v.  Taylor^  1  Abb.  N.  S., 
200 ;  The  Pe&ple  v.  Min&r^  37  Barb.,  466 ;  EnparUj  Calvin 
Goodelly  14  John.,  825 ;  The  People  v.  Mead^  24  N.  T.,  119 ; 
The  People  v.  Gammon  Cotmcilj  etc.y  20  How.,  491 ;  In  re 
Life  amd  Fi/re  Ins.  Co,  of  If.  Y.  v.  Wiieovi^e  Heire^  8  P., 
291 ;  The  People  v.  MttcheUy  45  Barb.,  208 ;  The  People  v. 
Martin^  68  Barb.,  286.)    No  discretionary  or  judicial  power 
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is  given  to  Secretary  of  State  in  reference  to  such  certificates. 
{The  People  v.  Supervisors  of  Schenectady,  86  Barb.,  408 ; 
The  People  v.  Mitchell,  45  Barb.,  208.)  The  incorporators 
have  done  all  the  law  required.  {The  People  v.  Minor,  37 
Barb.,  446 ;  The  People  v.  Mitchell,  45  Barb.,  208 ;  The 
People  V.  Supervisors  qf  Schenectady,  85  Barb.,  408,  esp. 
pp.  423.  426.)  The  decision  of  the  justice  of  the  Supreme 
Court,  who  approved  of  this  certificate,  cannot  be  collaterally 
reviewed  by  the  Secretary  of  State  or  by  a  clerk  of  the  court. 
{People  V.  Collins,  19  Wend.,  66 ;  I%e  People  v.  Super- 
visors, etc,,  5  Oow.,  292 ;  Supervisors  of  Onondaga  v.  Briggs, 
2  Den.,  26,  84, 86 ;  The  People  v.  The  Contracting  Board, 
88  N.  T.,  882;  The  People  v.  Halsey,  87  N.  Y.,  844 ;  The 
People  V.  Attomey-Oeneral,  22  Barb.,  114;  Ex  parte  John- 
son, 3  Cow.,  371 ;  The  People  v.  Mitchell,  45  Barb.,  208 ; 
The  People  v.  Martin,  58  Barb.,  286.)  For  violation  of  law 
by  this  corporation,  the  law  itself  will  have  a  remedy.  (2  E. 
S.,  606,  Edm.  ed. ;  The  People  v.  Utica  Ins.  Co.,  15  Johns., 
868.) 

Per  Cubiam.  The  act  fbr  the  incorporation  of  benevolent, 
charitable,  scientific  and  missionary  societies  (chap.  319  of 
the  Laws  of  1848),  authorizes  any  five  or  more  persons,  who 
shall  desire  to  associate  themselves  ^^  for  benevolent,  charita- 
ble, literary,  scientific,  missionary  or  mission  or  other  Sab- 
bath school  purposes,  to  make,  sign  and  acknowledge  and  file 
in  the  office  of  the  Secretary  of  State,  and  also  in  the  office 
of  the  clerk  of  the  county  in  which  the  business  of  such 
society  is  to  be  conducted,  certificates  in  writing,  stating  the 
name  by  which  the  society  shall  be  known,  the  particular 
business  and  objects  of  such  society,  the  number  of  trustees, 
etc.,  and  declares  that,  upon  filing  such  certificate,  the  per- 
sons who  shall  have  signed  and  acknowledged  the  same,  and 
their  associates  and  successors,  shall  thereupon  be  a  body 
politic  and  corporate,"  etc. 

A  corporation  cannot  be  formed  under  this  act,  except  for 
some  or  one  of  the  purposes  named  in  it,  and  the  right  to  file 
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a  certificate  in  the  office  of  the  Becretary  of  State,  by  which  a 
body  politic  and  corporate  is  to  be  ip90  fadto  created,  only 
exists  in  behalf  of  those  who  bring  themselves  within  the 
terms  of  the  act,  and  do  in  fact  associate  themselves  fbr  some 
of  the  benevolent,  literary  or  religions  objects  contem- 
plated. 

The  Secretary  of  State  is  not  required  to  file  a  certificate 
for  the  organization  of  a  corporation  not  anthorised  by  the  act 

A  compliance  with  the  act,  as  well  in  substance,  by  associ- 
ating for  one  or  more  of  the  authorized  objects,  as  in  form,  by 
signing  and  acknowledging  a  proper  certificate,  stating  the 
fiicts  required,  is  a  condition  precedent  to  the  right  of  the 
associates  to  avail  themselves  of  the  act,  and  place  the  certifi- 
cate on  file. 

The  object  and  purposes  of  the  ^  Mutual  Beliance  Society," 
as  set  forth  in  the  certificate  of  association,  are  clearly  not 
among  those  specified  in  the  act,  and  for  which  eorporations 
may  be  created  under  it.  It  is  evidently  a  corporation  for 
business  purposes,  having  in  view  pecuniary  gain  and  profit 
to  the  corporators.  It  may  contemplate  the  promotion  of  the 
temporal  interests  of  oliiers,  but  such  object  is  merely  inci- 
dental to  the  chief  end  of  the  association.  The  consent  and 
approbation  of  a  justice  of  the  Supreme  Court,  required 
by  the  act,  as  but  one  of  the  conditions  preced^it  to  the 
right  to  file  the  certificate,  and  is  cumulative  to  the  other 
requisites  of  the  act,  but  decides  nothing,  and  is  not  conclu- 
sive either  upon  the  public  or  the  Secretary  of  State.  The 
relators  have  not  established  a  right  to  fQe  this  certificate 
under  the  act  for  the  formation  of  benevolent,  charitable,  lite- 
rary or  religious  societies,  and  the  Secretary  of  State  was  jueli- 
fled  in  declining  to  file  the  same.  It  did  not  properly  belong 
to  the  records  of  his  office. 

The  order  of  the  General  Term  must  be  reveraed,  and  that 
of  the  Special  Term  affirmed,  with  coats. 

Ohuboh,  Ch.  J.,  Allen,  Gbovsb  and  Pbqkhajc,  JJ.,  con- 
cur ;  FoLGBB,  J.,  dissents ;  Rapallo,  J.,  not  voting. 

Order  reversed. 
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Thatah  S.  Williahs,  Beepondent,  v.  Bobebt  Sabobaht, 

Appellant. 

This  conrt  has  no  authority  to  correct  any  supposed  eirora  of  a  }iiiy  in 
the  assessment  of  damages. 

The  declarations  and  admissions  of  a  party  to  the  record,  of  any  fieu^t 
material  to  the  issue,  are  competent  evidence  agahist  him,  although  they 
are  inconsistent  with  and  tend  to  contradict  the  testimony  of  other  wit- 
nesses called  hy  the  adverse  par^. 

If  there  are  any  reasons  for  the  exclusion  of  evidence  competent  in  itself, 
growing  out  of  the  proceedings  upon  the  trial,  or  the  prior  examination 
and  statements  of  the  witness,  they  must  be  pointed  out  and  the  atten- 
tion of  the  court  called  to  them ;  a  general  objection  is  insufficient  It  is 
within  the  discretion  of  the  judge  at  the  trial,  to  allow  a  witness  to  be 
recalled  and  to  explain,  qualify,  or  contradict  his  former  statements,  and 
his  decision  cannot  be  reviewed. 

Aigoed  November  16tli,  1871 ;  decided  November  30th,  1871.) 

Appeal  from  the  judgment  of  the  General  Tenn  of 
the  Snpreme  Court  of  the  first  judicial  district^  affirming  a 
judgment  in  favor  of  plaintiff  entered  npon  the  v^xlict  of  a 
jniy. 

The  action  is  brought  to  recover  for  three  horses  alleged 
to  have  been  fraudulently  converted  by  defendant.  The  jury 
found  the  fraud,  and  gave  a  verdict  for  the  highest  valuation 
of  the  horsee.  Upon  the  trial,  plaintiff  called  defendant's 
wife  as  a  witness,  who  swore  that  she  never  saw  one  of  the 
horses,  a  pony ;  subsequently  he  proved  by  another  witness, 
that  defendant  said  his  wife  had  been  riding  the  pony  for 
about  a  year  in  Brooklyn^  Thia  was  objected  to  by  defend- 
ant upon  the  ground,  that  plaintiff  could  not  contradict  his 
own  witness.    ObjeotioD  o»vepruled  and  exception. 

One  of  plaintiff '^  witnesses,  upon  his  examination  in  diief, 
testified,  that  he  never  heard  defendant  say  anything  about  hav- 
ing sold  the  pony ;  the  same  witness  was  subsequently  recalled, 
and  was  agaiiit  a^ked  if  he  had  ever  heard  defendant  say  any- 
thing about  havi)9g  sold  the  pony.  Defendant  objected  gene- 
rally«    Objection)  overruled  wd  exception^    Witness  answered 
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that  defendant  stated  that  he  sold  him  for  $400.    Defendant 
moved  for  a  nonsuit  which  was  denied. 


r.  Whittdkery  Jr.j  for  appellant.  There  was  no  evidence 
to  sustain  the  complaint,  and  the  refusal  to  nonsuit  was  error. 
{Deyo  V.  iT.  T.  0.  JR.  R.,  34  K  Y.,  9, 13 ;  FeOows  v.  Narthr 
rupj  39  N.  Y.,  117,  119.)  One  cannot  rescind  without 
tendering  back  what  he  has  received.  {Stevens  v.  Hyde^  32 
Barb.,  171,  and  cases  cited;  Matteawan  Co.  v.  Bentleyy  13 
Barb.,  641 ;  Fisher  v.  Conant,  3  E.  D.  Smith,  199 ;  JRosenr 
haum  V.  OwfUer^  id.,  203 ;  OoeUh  v.  WhUe^  35  Barb.,  76 ; 
NiohoU  V.  Michael,  23  N.  Y.,  264,  267,  272,  and  cases  cited ; 
Fing  v.  Fitch,  1  Keyes,  432,  462,  and  cases  cited.)  The 
verdict  should  be  set  aside  as  against  evidence.  {McDonald 
V.  WaUer,  40  N.  Y.,  551,  553 ;  Lomer  v.  Meeker,  25  N.  Y., 
861.)  The  damages  were  excessive ;  the  rule  of  damages 
is  a  fair  question  of  law,  and  as  such  cognizable  by  this  court. 
{McDonald  v.  Walter^  40  N.  Y.,  551,  553;  Sedgwick  on 
Dam.,  5th  ed.,  545.) 

S.  Ha/nd,  for  respondent. 

Allen,  J.  This  court  cannot  correct  any  supposed  errors 
of  the  jury  in  the  assessment  of  damages.  It  is  not  unlikely 
that  the  jury,  believing  that  a  gross  and  deliberate  £raud  had 
been  perpetrated  by  the  defendant,  awarded  a  very  liberal 
indemnity  to  the  plaintiff,  and  had  the  Supreme  Court 
thought  the  damages  excessive,  that  court  might  have  cor- 
rected the  error,  but  no  such  discretion  rests  with  us.  There 
was  no  error  in  the  admission  in  evidence  of  the  declarations 
of  the  defendant,  as  to  a  fact  material  to  the  issue,  although 
such  declarations  were  inconsistent  with  and  tended  to  con- 
tradict the  testimony  of  the  wife  of  the  defendant,  who  had 
been  called  as  a  witness  in  behalf  of  the  plaintiff.  The  decla- 
rations and  admissions  of  a  party  to  the  record,  of  any  fact 
material  to  the  issue,  are  always  competent  evidence  against 
him.    {Marvim,  v.  Richmond,  3  Denio,  58.)    And  although 
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a  party  may  not  impeach  or  aseail  the  credibility  of  his  own 
witness  by  general  evidence,  or  by  showing  that  he  had 
previously  made  statements  inconsistent  with  his  testimony, 
he  may  prove  on  the  merits  by  independent  testimony,  the 
truth  of  a  particular  &ct  in  direct  contradiction  to  the  testi- 
mony of  the  witness.  {ThcympBon  v.  Blcmchardj  4  Comst., 
808.) 

The  objection  to  evidence  of  the  declaration  of  the  defend- 
ant, that  he  had  «old  the  pony  for  $400,  which  was  a  material 
fact,  was  general,  a  naked  objection  without  a  statement  of 
any  grounds  for  it,  or  reasons  for  excluding  the  evidence. 
The  testimony  was  competent  in  itself,  and  if  there  were  any 
reasons  for  its  exclusion,  growing  out  of  the  proceedings  upon 
the  trial,  or  the  prior  examination  and  statements  of  the  wit- 
ness, they  should  have  been  stated,  and  the  attention  of  the 
court  called  to  them.  The  objection  was  insufScient  in  form, 
but  if  all  the  reasons  alleged  here  had  been  properly  assigned 
on  the  trial,  the  exception  taken  to  the  admission  of  the  evi- 
dence could  not  have  been  sustained.  It  was  within  the  dis- 
cretion of  the  judge  at  the  trial,  to  permit  a  witness  to  be 
recalled  to  a  £eu^  in  respect  to  which  he  had  before  testified, 
and  to  explain,  qualify  or  contradict  his  former  statements, 
and  the  discrepancy  in  the  statements  only  affects  his  credi- 
bility. A  court  of  review  cannot  revise  or  reverse  the  decision 
of  the  judge  at  the  trial,  in  a  matter  properly  resting  in  his 
discretion.  (  Wright  v.  WUcoxy  9  0.  B.,  660 ;  People  v.  Cooky 
4  Seld.,  67.)  There  was  no  error  in  revising  the  motion  for  a 
nonsuit.  The  plaintiff  had  given  evidence  tending  to  prove 
the  cause  of  action ;  that  the  defendant,  while  acting  as  the 
agent  and  friend  of  the  plaintiff,  had  wisely  pretended  to  have 
disposed  of  the  horses,  and  upon  such  representations  had 
induced  the  plaintiff,  to  yield  his  claims  and  assent  to  the  dis- 
posals thus  claimed  to  have  been  made,  when  in  truth  the 
defendant  had  converted  the  horses  to  his  own  use  or  sold 
them  for  large  prices.  No  error  was  committed  by  the  court 
to  the  prejudice  of  the  defendant  with  the  jury,  and  if  he  has 
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suffered  at  the  handB  of  the  jnrj,  he  has  no  redress  in  this 
court.    The  judgment  must  be  affirmed. 

All  concur. 

Judgment  affirmed. 


HisAK  Wood,  Bespondent,  v.  Miohabl  D.  LAFATinTBy 

Appellant. 

A  dispute  having  arisen  between  plaintiff,  defendant,  and  others,  in 
regard  to  the  location  of  the  boundary  lines  of  a  lot  of  land  owned  by 
defendant,  an  agreement  in  writing  to  compromise  and  settle  the  same 
was  entered  into  by  aU  the  parties,  one  provision  of  which  was  that  M. 
should  go  upon  the  land  and  designate  the  line  between  plaintiff  and 
defendant,  as  the  same  existed  when  M.'s  fkther  occupied  the  lot. 
Defendant  offered  proof  of  revocation  upon  his  part  of  M.*8  authority  to 
locate  the  line,  and  also  proof  of  actual  location  of  the  line,  both  of  which 
were  r^ected. 

Edd^  that  the  agreement  was  a  valid  and  binding  one,  and  fixed  as  the  true 
line  between  the  parties,  the  one  that  existed  and  was  recognized  when 
H.*s  &th6r  occupied  the  premises,  and  left  only  .the  question  to  be  deter- 
mined as  to  the  location  of  that  line.  But  that  M.  was  simply  empowered 
to  act  as  arbitrator  upon  this  question,  and  as  such  his  power  was  revo- 
cable. That  the  question  should  have  been  submitted  to  the  jury  to 
determine  the  location  of  the  line,  and  that  the  refection  of  the  testi- 
mony, both  as  to  revocation  and  location,  was  error. 

(Argued  Noven^ber  16ih,  1871 ;  decided  November  aoth,  1871.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Oourt  iu  the  fourth  judicial  district,  affirming  judg- 
ment entered  upon  verdict  in  favor  of  plaintiff,  and  also  order 
denying  a  new  trial. 

This  action  arose  in  justice's  court  It  was  for  trespass  in 
entering  upon  plaintiff's  land,  cutting  down  trees,  etc. 
Defendant  plead  title  and  gave  the  requisite  undertaking,  and 
the  action  was,  thereupon,  brought  in  the  Supreme  Court 
The  parties  owned  lands  adjoining.  Defendant's  land  was 
formerly  owned  and  occupied  by  James  Mann,  father  of  the 
James  Mann  referred  to  in  the  agreement  hereinafter  men- 
tioned. 
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Upon  the  west  the  defendant  joined  lands  with  James  Con- 
nor. The  defendant,  before  the  commencement  of  this  action, 
removed  the  line  fences  between  his  lands  and  the  lands  of 
the  plaintiff,  and  lands  of  Connor,  and  placed  the  west 
line  fence  farther  west  npon  Connor's  land,  and  the  north 
line  fence  further  north  npon  plaintiff's  land.  The  strip  of 
land  in  dispute  is  twenty-four  links  in  width,  and  extends 
across  the  defendant's  farm.  Connor  soon  after  removed  the 
fence  placed  on  his  lands,  and  on  the  17th  day  of  September, 
1866,  the  defendant  brought  an  action  against  him  therefor, 
which  action  was  removed  to  the  Supreme  Court  upon  a  plea 
of  title  being  interposed.  The  plaintiff  and  Jonathan  Whit- 
ing were  the  grantors  by  warranty  of  the  lands  owned  by 
Connor  in  dispute. 

A  dispute  also  arose  between  the  plaintiff  and  defendant, 
at  the  time  the  defendant  removed  the  north  line  fence  upon 
the  plaintiff's  land,  as  to  the  location  of  the  boundary  line 
between  them. 

On  the  17th  day  of  January,  1867,  the  plaintiff  defendant, 
Connor  and  Whiting  entered  into  an  agreement,  providing  for 
the  settlement  of  the  above  action,  and  of  all  disputes  as  to 
the  location  of  the  defendant's  boundary  lines. 

The  portions  of  the  agreement  affecting  this  case  are  quoted 
in  the  opinion. 

The  defendant  entered  upon  the  land  in  dispute,  and 
severed  timber  of  the  value  of  fifty  dollars,  and  this  action 
was  brought  to  recover  damages  therefor. 

Upon  the  trial  the  defendant  offered  in  evidence  a  written 
notice  directed  to  all  the  other  parties  to  the  agreement,  signed 
by  him,  stating  in  substance  tiiat  he  revoked  all  power  and 
authority  given  to  James  Mann,  to  locate  or  designate  the 
boundary  line  between  him  and  plaintiff  To  this  plaintiff's 
counsel  objected  generally,  and  the  same  was  excluded  and 
defendant  excepted. 

Mann  did  go  on  and  locate  the  line  as  plaintiff  daimed  it 
Defendant  offered  to  prove  that  the  line  designated  by  Manu 
was  not  the  line  as  it  existed  when  his  &ther  occupied  the 
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lot,  bnt  that  the  latter  line  was  where  defendant  claims  it ; 
which  offer  was  overruled  and  evidence  excluded,  and  defend- 
ant excepted.  The  jury  found  a  verdict  for  defendant  for 
fifty  dollars. 

J.  H.  Reyndlda^  for  appellant.  Plaintiff  proved  no  pos- 
session of  the  locu%  in  quo^  and  the  verdict  should  be  set  aside 
as  unsupported  by  evidence.  {Qa/rdner  v.  Ha/rty  1  Comst., 
628 ;  AUhou86  v.  Rice,  4  E.  D.  Smith,  847  ;  Kdley  v.  Vol- 
entine,  21  How.,  228 ;  EiU  v.  Draper,  10  Barb.,  450 ;  Vos- 
hirgh  V.  TecOor,  32  N.  T.,  561 ;  PraU  v.  Frost,  5  Seld.,  403 ; 
Rathbone  v.  Staaten,  6  Barb.,  141 ;  Holmes  v.  Sedey,  19 
Wend.,  507 ;  Frost  v.  Ihmcwii  and  Murphy,  19  Barb.,  660 ; 
Algio  V.  Ihmcan,  89  N.  Y.,  813 ;  HotdLing  v.  Sotalvng,  56 
Barb.,  194.)  Where  boundary  line  is  rendered  certain  by  the 
deed,  it  cannot  be  changed  by  executory  agreement  or  arbi- 
tration. {Cla/rh  V.  Withory,  19  Wend.,  820 ;  Jerry  r.  Chand- 
ler, 16  N.  Y.,  354.)  As  the  agreement  fixes  the  line,  it  can- 
not be  contradicted  by  proof.  {Stetbms  v.  Cooper,  4  Denio, 
191 ;  Dun  v.  Hm/oeU,  2  Denio,  687.) 

8.  Hamd,  for  respondent  The  agreement  was  to  settle  an 
uncertain  and  disputed  boundary,  and  was  binding.  {Yos- 
hurgh  V.  Seaton,  32  N.  Y.,  667 ;  Baldwin  v.  Brovm,  16  K  Y., 
359 ;  Ratdiffe  v.  Oray,  8  Keyes,  678 ;  ReedY.  Farr,  85  N.  Y., 
118.)  The  agreement  cannot  be  revoked  save  by  consent  of 
all  parties.  (  Union  Mwnuf.  Co.  v.  Lontbwry,  42  Barb.,  126, 
141 ;  Hv/nt  v.  Smger,  1  Daly  211  and  212 ;  Clarhson  v.  MU- 
cheU,  8  E.  D.  Smith,  270 ;  Rosenba/wm,  v.  (hmter,  id.,  208.) 
Where  error  is  relied  on  in  .excluding  evidence,  the  case  must 
show  affirmatively  it  was  relevant  when,  offered.  {Ywn 
Am/ringe  v.  Barrett,  8  Bosw.,  873, 874 ;  PraCt  v.  Strong,  88 
How.,  288.)  The  offer  must  be  relevant  and  proper  in  all  its 
parts  or  the  decision  excluding  it  will  not  be  disturbed.  {Butr 
ton  V.  McCwuley,  88  Barb.,  417;  Jones  v.  Osgood,  3  Seld., 
285;  Haggart  v.  Morgam,,  1  Seld.,  427,  428;  Caghlan 
y.   Di^ismore,   85   How.,  419;  Magee  v.  Badger,  84  K. 
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Y.,  248.)  Plaintiff's  poaseesion  was  assiimed  on  trial, 
and  defendant  is  estopped  from  disputing  it  {People  y. 
OoolSy  4t  Sold.,  78;  ^/pperly  y.  Stewart^  50  Barb.,  66; 
People  v.  HwtbuU^  44  Barb.,  182 ;  Page  v.  FaaatJcerhfy  86 
Barb.,  896 ;  Stew(vrt  v.  SmiAj  14  Abb.,  75 ;  Roeebrooka  v. 
DvMmore^  86  How.,  138 ;  JUanioe  v.  Bradyy  15  Abb.,  178 ; 
Cheney  v.  JBealSj  47  Barb.,  626 ;  People  v.  Third  Ave.  R. 
R.  Co.y  45  Barb.,  66.)  If  plaintiff  had  been  out  of  possession, 
upon  being  restored  he  was  entitled  to  recover  for  intermediate 
injuries.  ( Vwn  Deueen  and  others  v.  JVnm^,  29  Barb.,  9, 
18 ;  Dewey  v.  OAomj  4  Cow.,  338 ;  Morga/n  v.  Vcmdk^  8 
Wend.,  594 ;  Sohamerhom  v.  BuM^  4  Denio,  425 ;  Rockwell 
y.  Simmders^  19  Barb.,  481.)  A  new  trial  will  not  be  ordered 
when  the  &cts  proved  are  condnsive,  and  it  is  seen  they  can- 
not be  changed.  {Brown  v.  Bowen^  80  N.  Y.,  519, 541,  542 ; 
Johnson  V.  Hatihcnrn^  2  Eejes,  476,  484, 485.) 

Gbovbb,  J.  The  case  shows,  that  there  was  a  lona  fide 
dispute  between  the  defendant  and  Oonnor,  in  respect  to  the 
true  west  boundaiy  of  the  defendant's  forty  acre  lot,  and  also 
between  the  plaintiff  and  defendant  in  respect  to  the  north 
boundary  of  the  defendant's  lot ;  that  Jonathan  Whiting  was 
the  defendant's  grantor  of  the  premises  with  covenants  of 
warranty ;  that  a  suit  was  pending  in  the  Supreme  Oourt 
between  the  defendant  and  Connor,  involving  the  question  as 
to  the  west  boundary ;  that  for  the  purpose  of  settling  this 
suit  and  the  entire  controversy  as  to  west  and  north  boundary 
lines,  and  also  the  amount  to  be  paid  by  Whiting  to  the 
defendant,  in  satisfaction  for  the  breach  of  the  covenants  in 
his  deed  to  the  defendant ;  Connor,  defendant,  plaintiff  who 
owned  the  lands  adjoining  the  forty  acres  on  the  north,  and 
Whiting,  entered  into  a  written  agreement,  by  which  the  action 
of  the  defendant  against  Connor,  was  settled  upon  the  following 
terms  as  therein  stated :  ^^  Jonathan  Whiting  agrees  to  procure 
a  competent  surveyor  to  go  upon  the  land  occupied  by  the 
plaintiff  (the  defendant  in  the  present  case),  and  make  a 
survey  thereof,  commencing  at  the  south-east  comer  thereof 
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in  the  center  of  the  highway;  thenoe  ninning  weet 
fifteen  chains  on  a  line  of  some  marked  trees,  and  on 
the  line,  which,  if  continued,,  will  strike  a  stake  and 
heap  of  stones  about  twenty-five  links  beyond ;  thence  north 
on  a  line  parallel  with  the  aforesaid  highway  twenty-six  chains 
and  sixty-seven  links ;  thence  east  fifteen  chains  to  the  center 
of  the  highway ;  thence  sonth  twenty-six  chains  and  sixty- 
seven  links  along  the  center  of  said  highway  to  the  place  of 
beginning.  That  after  snch  survey  the  parties  agrees  that 
James  Mann  shall  go  on  to  the  land  and  designate  the  line 
between  Mr.  La&yette  and  Hiram  Wood  on  the  north  end  of 
the  Lafayette  lot,  as  the  same  existed  when  his  &ther  occu- 
pied the  Lafayette  lot,  and  particularly  that  he  shall  put  a 
stake  and  stones,  or  other  monument  at  the  northern  comer 
of  the  lot,  so  as  to  mark  the  boundary  thereof.  That  so  much 
of  the  land  first  described  as  the  line  so  fixed  by  said  Mann 
as  above  specified,  shall  cut  or  take  off  therefrom,  the  said 
Whiting  agrees  to  pay  Lafayette  therefor  at  the  rate  of  thirty 
dollars  an  acre."  Connor  and  Wood  both  agreed  that  Lafayette 
might  move  the  fences  and  place  them  upon  the  lines  so  fixed ; 
and  the  parties  further  agreed  with  each  other  that  the  lines 
so  ascertained  by  the  survey  and  modified  by  Mann,  as  above 
provided,  shall  be  and  remain  the  boundaries  of  Lafayette's 
lot.  This  agreement  was  valid  and  binding  upon  the  parties. 
Where  there  is  a  disputed,  indefinite,  or  uncertain  boundary 
line  between  adjoining  proprietors,  they  may,  by  parol  agree- 
ment, or  by  arbitration,  fix  upon  a  line  between  themselves. 
(  Vof^rgh  v.  TefUoVy  82  N.  T.,  661.)  By  this  agreement  it 
is  obvious  that  the  west  line  of  the  defendant,  dividing  his 
land  from  Connor,  was  fixed  and  determined.  It  was  the 
line,  determinable  by  a  correct  survey,  made  pursuant  to  the 
agreement  There  was  nothing  to  be  done  by  the  parties 
thereafter  that  could  change  this  line.  Had  the  surveyor 
employed  by  Whiting  made  an  inaccurate  survey,  the  line 
run  would  not  have  been  the  boundaiy,  but  would  have  been 
subject  to  correction  by  an  accurate  survey.  The  line  was 
fixed  by  the  agreement,  and  although  its  precise  location  was 
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not  known  to  the  parties  nntU  ascertained  by  an  accurate 
snrvey,  yet  the  parties  were  bonnd  by  it^  and  each  had  title 
np  to  it  under  the  agreement  The  survey  was  only  neces- 
sary to  furnish  evidence  as  to  where  it  was.  In  respect  to  the 
north  line  of  the  forty  acres,  the  agreement  fixed  as  the  true 
line  the  one  that  existed  and  was  recognized  as  the  line  while 
the  witness,  Mann's  father,  owned  and  occupied  the  forty 
acres  of  the  defendant.  The  agreement  gave  to  each  party 
title  to  that  line,  but  they  differed  as  to  where  it  was.  For 
the  purpose  of  settling  this  question  the  agreement  provided, 
that  it  should  be  determined  by  Mann,  whose  father  had  owned 
and  occupied  the  forty  acres  for  a  great  number  of  years. 
Had  Mann  determined  the  same  pursuant  to  the  agreement, 
there  is  no  question  but  that  the  parties  would  have  been 
concluded  thereby  upon  this  question  of  &ct,  and  the  plain- 
tiff's right  to  recover  for  the  trespass  established.  But  the 
defendant 's  counsel  offered  in  evidence  a  paper  executed  by 
the  defendant,  revoking  his  authorily  to  determine  the  ques- 
tion. This  was  rejected  by  the  court  upon  a  general  objec- 
tion of  the  plaintiff,  to  which  the  defendant  excepted.  It  is 
said  in  the  points  of  the  plaintiff's  attorney,  that  the  offer 
did  not  embrace  proof  of  service  upon  the  plaintiff,  but  no 
such  objection  was  made  upon  the  trial ;  had  there  been,  it 
probably  would  have  been  obviated.  It  was  the  natural 
mode,  first  to  prove  the  paper  and  then  service  upon  the 
other  parties.  It  must  be  assTuned  that  the  court  held  the 
power  of  Mann  irrevocable.  In  this  I  think  there  was  error. 
He  was  empowered  under  the  agreement,  to  decide  where 
the  existing  line  was  while  the  lot  was  occupied  by  his  &ther. 
This  was  by  the  agreement  fixed  and  established  as  the  true 
line.  The  only  remaining  question  was  to  determine  where 
this  line  was ;  this  the  parties  agreed  to  submit  to  Mann,  and 
to  abide  by  his  decision.  This  was  the  only  matter  with 
which  he  had  anything  to  do ;  everything  else  was  settled 
by  the  agreement.  In  determining  where  the  line  was,  Mann 
was  to  act  as  arbitrator ;  his  power  so  to  act  was  revocable  by 
either  party,  as  is  the  case  in  every  submission  to  arbitrators, 
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if  exercised  at  the  proper  time.  The  fact  tAat  there  was  a 
coDsideratioii  for  the  agreement,  in  the  settlement  of  the 
existing  suit,  makes  no  difference  in  this  respect.  Every 
agreement  to  arbitrate  mnst,  to  be  valid,  be  based  upon  a 
consideration,  the  amonnt  of  such  consideration  is  not  mate- 
rial. The  agreement  to  submit  the  ques^on  to  Mann  was  the 
only  part  revocable  by  either  party ;  his  power  having  been 
revoked,  his  subsequent  determination  was  not  binding  upon 
the  parties.  The  line  as  it  existed  while  his  father  occupied 
the  lot  under  the  agreement  was  made  the  boundary,  but  its 
location  should  have  been  submitted  to  the  jury  upon  the 
evidence.  The  plaintiff  gave  evidence  which,  unexplained 
or  uncontradicted,  entitled  him  to  a  verdict,  that  it  was 
identical  with  the  blank  line  claimed  by  him.  But  the 
defendant  offered  to  prove  that  this  was  not  the  line,  but  that 
the  line  then  exieting  was  where  the  fence  was  at  the  time 
of  the  trial,  which  was  the  line  claimed  by  the  defendant, 
and  which  would  give  to  him  the  strip  in  dispute.  This 
evidence  ought  to  have  been  received,  and  the  question 
decided  by  the  jury.  The  value  of  the  land  in  dispute  is 
less  than  twenty  dollars.  It  is  much  to  be  regretted  that  so 
serious  a  litigation  should  originate  from  such  a  small  affidr; 
but  the  question  must  be  decided  the  same  as  if  affecting 
important  rights.  The  judgment  appealed  from  must  be 
reversed,  and  a  new  trial  ordered. 

All  concur. 

Judgment  reversed. 
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Squibe   F.  Colliks,  Bespondent,  v.  William  &  Benitstt, 

Appellant. 

A  baQee  for  hire,  who  ufles  the  proper^  contniy  to  the  instractiioiis  of  the 
bailor,  is  liable  for  a  conyenion  thereof  Where  property,  in  the  excln- 
sive  posBeBsion  of  such  baUee,  is  injured  in  a  way  that  ordhiarily  does  not 
occur,  without  negligence,  the  burden  of  proof  is  upon  the  bailee,  to 
show  that  the  ioixay  was  not  occasioned  by  his  negligence. 
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Defendant  took  the  hotse  of  plaintiff  to  board,  with  inatractionB  not  to  use 
him ;  he  did  nae  him  and  the  hone  waa  foondered.  Plaintiff  abandoned 
the  hone  and  brought  suit  for  conyersion.  Defendant  brought  suit  in 
justice's  court  for  the  board  of  the  horse ;  in  that  action  the  plaintiff  herein 
in  his  answer  set  up  the  conyersion.  This  was  demurred  to,  and  the  jus- 
tice sustained  the  demurrer,  holding  that  it  waa  no  defence,  and  a 
recoyeiy  waa  had  for  the  amount  of  tlie  daim.  Defendant,  by  supple- 
mentary answer,  pleaded  this  former  abjudication  in  bar. 

JBSbH  that  the  remedy  for  the  erroneous  decision  of  the  justice,  should  be 
sought  in  that  suit;  that  the  recoyery  therein  necessarily  adjudged  a 
performance  of  his  contract  by  the  defendant,  and  tliat  there  was  no  con- 
yenion.    The  judgment,  therefore,  was  a  bar. 

(Argued  Noyember  16th,  1871 ;  decided  Noyember  20th,  1871.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Conrt  of  the  second  judicial  diatrict,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict,  and 
also  affirming  an  order  denying  motion  for  new  trial 

This  is  an  action  for  wrongful  conversion  of  plaintiff's 
horse,  which  had  been  intrusted  to  defendant  to  keep  and 
care  for. 

Answer  admits  defendant  took  the  horse  to  keep  for  com- 
pensation, and  interposes  a  general  denial  of  the  remainder  of 
the  complaint ;  and  by  leave  of  court  subsequently  set  up  the 
plea  of  a  former  suit  in  bar. 

The  following  facts  were  proved :  The  delivery  of  the 
horse  to  defendant  to  be  kept  and  cared  for,  December  15th, 
1866;  that  the  horse  was  in  good  condition  at  the  time 
defendant  received  him,  and  so  remained  till  in  March,  1867 ; 
that  plaintiff  gave  express  instructions  to  take  off  the  horse's 
shoes,  and  not  to  use  him,  and  to  give  him  only  such  exercise 
as  he  could  give  him  by  leading  him  around  with  a  halter,  and 
to  let  him  go  barefooted  all  winter ;  that  defendant  violated 
plaintiff's  instructions,  by  keeping  the  horse  shod,  and  by 
using  him  himself,  and  by  allowing  his  wife  to  use  him  ;  the 
horse  was  foundered  and  rendered  worthless,  while  in  defend- 
ant's possession,  and  when  asked  to  account  for  it,  defendant 
at  first  denied  having  used  him,  but  finally  confessed  he  had, 
and  had  allowed  his  wife  to  drive  him,  and  had  put  him  in 
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the  stable  over  night  all  right,  and  found  him  in  that  condi- 
tion in  the  morning ;  that  finding  the  horse  worthless,  plaintiff 
abandoned  him  on  the  1st  June,  1867 ;  that  this  scut  was  com- 
menced 22d  May,  1867 ;  on  the  20th  Jnne,  1867,  defendant 
had  commenced  an  action  against  OoUins,  for  the  board  of  the 
horse  before  a  justice ;  Collins  sought  to  interpose  the  pend- 
ency of  this  action  in  bar  to  that  action ;  also,  tliat  Bennett 
by  reason  of  the  vioktion  of  his  compact,  could  not  recover; 
these  portions  of  the  answers  were  demurred  to,  etc;  the 
demurrer  was  sustained ;  the  defence  was  excluded,  and  judg- 
ment was  rendered  by  the  justice  against  the  plaintiff  here, 
for  the  board  of  the  horse  to  the  14th  of  June,  1867,  at  the 
contract  price.  The  court  charged  herein,  that  the  burden 
of  proof  was  upon  defendant,  if  the  horse  was  sound  when 
received  by  him,  to  show  that  he  took  reasonable  and  ordi- 
nary care,  to  which  defendant's  counsel  excepted. 

The  court  also  charged,  that  the  defence  of  a  former  adju- 
dication was  not  made  out,  to  which  defendant's  counsel  also 
excepted. 

The  jury  rendered  a  verdict  in  &vor  of  plaintiff  for  $200. 

J.  H.  Bergen^  for  appellant  The  court  erred  in  charging, 
that  burden  was  upon  defendant  to  show  due  care.  (  WcHf»on 
V.  BoMer,  4  Abb.,  U.  S.,  278 ;  Ownm  v.  W.  C.  cfe  1£.  Co. ; 
Transcript  Appeals,  Jan.,  1867,  p.  59.)  The  former  adjudi- 
cation a  complete  defence.  {Aurora  City  v.  Weaty  7  Wall., 
82,  96,  97, 100 ;  2  Taylor's  Evidence,  §  1613 ;  Henderwn  v. 
Henderson,  8  Hare,  115 ;  9  Wendell,  287 ;  1  Wait,  Law.  & 
Pr. ;  1  Phil.  Ev.,  228  ;  Boyoe  v.  Bwty  42  Barb.,  655 ;  6  jibb. 
Dig.,  276,  §  12,  p.  278 ;  §  21 ;  Ccbium  v.  WooAworth,  81 
Barb.,  881 ;  Davis  v.  TalcoU,  12  N.  Y.,  184 ;  Booth  v.  Buttj 
17  Abb.,  849 ;  8.  0.,  48  Bar.,  884.) 

K  A.  DooUtUey  for  respondent  The  judgment  of 
the  justice  no  bar.  (9  Abbott  P.  B.,  164;  14  Abbott 
P.  R,  206;  HdUey  v.  Carter,  1  Duer,  667;  see 
Oode,  page  225,  note  b;    CHUeepe  v.  Torancej  25  N.  Y.^ 
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806 ;  Booth  v.  Burt^  17  Abb.,  S49 ;  Bellinger  y.  Fardy 
14  Barb.,  250;  Rockwell  v.  Perri/ny  6  Barb.,  678;  Yager 
Y.  EiamUUon^  6  Hill,  681;  6  Denio,  486;  Code,  page 
225,  note  c ;  21  How.,  180 ;  22  Barb.,  146 ;  Foster  v.  MUnery 
50  Barb.,  885 ;  Zotsw  y.  DamSy  18  John.,  227 ;  12  Wend., 
504 ;  Doty  t.  Brown^  4  Oom.,  11 ;  BwrreH  v.  Knight^  51  Bar., 
267 ;  Mam/  v.  HanyefM^  2  Johns.,  24 ;  1  Espinas,  48 ;  8  Wills, 
808 ;  2  mU,  481 ;  6  Tenn  R,  607 ;  2  Johns.,  227 ;  16  Johns., 
186 ;  BamsY.  TalooU,  14  Barb.,  611 ;  2  Hill,  478 ;  OremleqfY. 
Butty  9  Peters,  292 ;  Pa/rhs  v.  BosSy  11  How.,  TJ.  S.  R.,  862 ; 
Deem  V.  Bbwitty  8  Wend.,  257 ;  The  People  v.  CoXy  4  Seld., 
67,  78 ;  Burdeck  v.  Poet  et  oZ.,  12  Barb.,  168 ;  Dame  et  al. 
Y.  Taloott  et  oZ.,  14  Barb.,  611 ;  BurreU  v.  Knighiy  51  Barb., 
267 ;  SrmOi  v.  Weeksy  26  Barb.,  468 ;  aweet  y.  TutOey  4  Kern., 
465 ;  MdUett  v.  Foxcrafty  1  Story,  6  Ot.,  474 ;  Eopkine  y.  Zee, 
6  Wheat.,  109 ;  2  Abbott  Nat.  Digest,  p.  546,  §§  8,  9,  10.) 
It  was  incumbent  upon  defendant  to  show  dne  care.  {Arent 
Y.  Sguirey  1  Daly,  847 ;  Smith  v.  IT.  T.  C.  B.  B.y  48  Bar., 
225 ;  12  Abb.,  227.)  Defendant  should  have  requested  the 
questions  of  fitct  to  be  submitted  to  the  jury.  {Barnes  v. 
Perrmy  2  Kem.,  18 ;  Bidwell  v.  LamorUy  17  How.,  857.) 

PsGKH AH,  J.  Two  questions  are  urged  in  this  case :  First. 
Was  the  burden  upon  the  defendant,  of  proving  that  he  took 
reasonable  and  proper  care  of  the  horse  in  keeping  him,  pro- 
vided the  jury  was  satisfied  that  he  was  sound  when  he  was 
received  by  the  defendant  ?  Second.  Was  the  recovery  for 
his  keeping  a  bar  to  this  action  ? 

Under  the  proof,  there  was  no  error  committed  by  the 
court  as  to  the  first  point.  There  was  sufficient  and  uncon- 
tradicted proof  of  conversion.  The  defendant  took  the  horse 
to  board  on  the  14th  of  December,  1866,  at  twenty  dollars  a 
month,  and  kept  him,  as  he  allied,  and  boarded  him,  until 
the  14th  of  June,  1867.  He  took  him,  as  the  uncontradicted 
evidence  shows,  with  express  directions  from  the  plaintiff,  the 
owner,  ^^  not  to  use  him  or  harness  him  in  any  way."  Yet 
the  defendant  both  rode  and  drove  the  horse,  and  there  is 
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strong  ground  to  believe,  that  he  foundered  him  in  such  use. 
Whether  he  did  or  not  is  of  no  moment  to  inquire.  He  con- 
verted the  horse  to  his  own  use,  when  he  drove  him  and  rode 
him,  and  was  liable  to  an  action  for  such  oouversion.  The 
plaintiff  abandoned  the  horse  to  the  defendant  in  May,  1867, 
and  then  prosecuted  him  for  his  conversion.  There  was  no 
dispute  in  regard  to  this  evidence,  and  a  conversion  was 
thereby  clearly  proved,  and  no  question  could  therefore  arise 
as  to  the  burden  of  proof.  (Msh  v.  JFerrtSj  6  Duer,  49,  and 
eases  cited.)  But  assume  that  the  injury  to  the  horse  is  the 
basis  of  the  action,  and  I  think  the  rule  as  to  the  burden  of 
proof  is  the  same. 

The  charge  is,  that  if  the  jury  find,  that  the  horse  was 
sound  when  delivered  to  defendant,  the  on/tis  is  on  him  of 
showing  that  he  took  proper  care  of  him,  and  was  not  guilty 
of  negligence  that  caused  the  injury. 

Here  it  will  be  observed,  this  horse  was  in  the  exclusive 
possession  of  the  defendant.  He  had  charge  and  care  of  him 
for  hire.  During  that  charge  he  is  injured  in  a  way  that 
ordinarily  does  not  occur  without  negligence;  usually  not 
without  the  horse  has  been  used  and  then  been  neglected. 
This  may  be  safely  said  on  the  evidence  and  upon  human 
experience.  In  such  case  the  burden  rests  with  the  custo- 
dian, to  show  how  the  injury  occurred,  and  that  he  was  not 
guilty  of  the  negligence  that  caused  it.  (Story  on  Bail. ,  §§  406, 
411 ;  dting  Sir  Wm.  James  &  Pothier,  8  Keb.,  135 ;  McDwnn 
ids  V.  Bdbertsony  26  Term.,  840 ;  Cwrtia  v.  RaXJ/road^  18  N. 
Y.,  644,  per  Gbovbb,  J. ;  Ang.  on  Com.  Oar.,  §  S66 ;  MoberU 
v.  RUeyj  16  Louis.  An.  R,  108.) 

This  rests  upon  the  defendant  for  two  reasons.  First. 
Because  the  facts  are  within  the  defendant's  peculiar  know- 
ledge, and  he  should,  therefore,  prove  them.  Second.  Such 
an  injury  does  not  usually  occur,  without  n^ligence  on  the 
part  of  the  custodian  of  the  animal. 

Was  the  trial  and  recovery  in  the  justices'  court  a  bar  to 
tills  action  %  That  suit  was  commenced  on  the  20th  of  June, 
1S67,  and  was  instituted  to  recover  for  boarding  the  borse  tor 
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six  months,  terminatiBg  on  the  14th  of  Jane,  1867,  at  twenty 
dollars  per  month,  and  for  shoes  five  dollars.  A  credit  of 
twenty-five  dollars,  for  so  mnch  paid,  was  given,  and  a 
recovery  was  had  for  the  daim  as  made*  This  plaintiff  con- 
tested tliat  snit,  and  songht  to  set  up  this  conversion  in  bar ; 
it  was  pleaded,  demprred  to,  and  the  justice  held  it  was  no 
defence  and  overruled  the  defence. 

Was  that  judgment  a  bar  ?  It  will  be  observed,  that  the 
recovery  embraced  the  board  of  the  horse,  for  about  a  month 
after  the  owner  had  abandoned  him  to  this  defendant,  and 
after  this  suit  was  pending  to  recover  for  his  value. 

That  judgment  judicially  established  as  between'  these 
parties,  that  this  defendant  stiU  boarded  the  horse  for  this 
plaintiff  after  this  suit  was  instituted,  and  that  he  had  ful- 
filled the  contract  between  the  parties  for  boarding  the 
horse;  that  he  had  boarded  him  with  all  proper  care,  and 
had  not  converted  him  to  his  own  use. 

K  the  defendant  had  converted  him  to  his  own  use,  or  had 
abused  the  horse  and  seriously  injured  him,  so  that  the  plain- 
tiff had  notified  him,  that  he  abandoned  the  horse  to  the 
defendant,  then  clearly  he  would  not  be  liable  iot  board  to 
the  defendant  thereafter,  nor  in  fact  at  all.  The  reooveory, 
therefore,  necessarily  adjudges  that  proper  care  was  used,  that 
the  horse  was  not  converted  to  defendant's  use,  and  properly 
abandoned  to  him. 

This  defence  of  conversion  was  set  up  and  substantially 
proved,  but  its  effect  was  erroneously  overruled  by  the  justice. 
See  cases  below. 

This  case  forms  no  exception  to  the  rule  that  the  judgment 
was  a  bar.  If  the  defence  that  should  legally  have  been 
allowed  be  improperly  rejected,  the  relief  is  not  by  a  new 
suit,  but  by  a  correction  of  that  error  in  the  same  suit.  {Mor- 
gan V.  Fhimb,  9  Wend.,  287 ;  Sheldon  v.  Carpentery  4  N.  Y.> 
579.) 

I  do  not  see  but  that  a  recovery  by  defendant  would  have 
had  the  same  effect.  {Oates  v.  Preston^  41  N.  Y.^  118 ;  and 
see  Baticfuvud  v.  Dicuy  8  Den.,  288.)    In  that  case  the 
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Buffalo,  and  for  a  namber  of  years  had  been  oocapied  nnder 
a  lease  fix>m  Mr.  Spaulding  by  Hilo  W.  Hill,  a  brother  of  the 
plaintiff.  Before  the  deed  was  executed  a  n^otiation  rehh 
tive  to  the  purchase  of  the  premises  was  had  between  Milo 
W.  Hill  and  Mr.  Spanlding. 

The  referee  found  that  the  defendant,  Lydia  0.  Grant 
purchased  the  premises  of  Mr.  Spaulding,  on  a  proposition 
miadiB  by  him  to  her,  to  wit,  to  pay  $1,000  on  the  deliveiy  of 
the  deed,  and  give  her  bond,  secured  by  a  mortgage  on  the 
premises,  conditioned  to  pay  another  $1,000,  ^^ith  interest,  on 
the  first  of  Hay  following,  and  the  remaining  $3,000  in  three 
equal  annual  installments^  with  interest  semi-annually ;  and 
stated  to  Milo  W.  Hill,  ^  if  he  should  by  the  first  day  of  May 
then  next,  pay  to  her  the  $1,000  and  interest  she  paid  to  Mr. 
Spaulding,  and  pay  to  Mr.  Spaulding  also  the  sum  of  $1,000, 
to  become  due  on  her  bond  and  mortgage^  on  the  first  day  of 
May,  that  then  she  would  convey  the  property  to  him." 

The  referee  further  found  that  the  defendant,  Lydia  0. 
Grant,  performed  her  agreement  wiA  Mr.  Spaulding,  but 
neither  the  plaintiff  nor  his  brother  Milo  agreed  with  her  to 
purchase  and  pay  for  the  property  on  any  terms ;  and  that 
they,  under  the  privilege  she  extended  to  Milo  W.  till  the 
first  of  May,  neither  paid  nor  offered  to  pay  either  to  Mrs. 
Grant  the  sum  of  $1,000  paid  by  her  to  Mr..  Spalding,  nor 
to  Mr.  Spaulding  the  $1,000,  which  became  payable  on  the 
first  day  of  May,  on  the  bond  and  mortgage  given  by  Mrs. 
Grant  to  Mr.  Spaulding. 

The  referee  found  that  Milo  W.  Hill  abandoned  the  expec- 
tation of  purchasing  the  property ;  and  instead  thereof,  he 
in  May,  1865,  took  a  lease  fix>m  Mrs.  Grant  of  some-  rootns.  ia 
the  second  story  of  the  building  on  the  premises,  which  ^re 
described  in  the  lease,  as  the  same  which  had  been  lately  pur- 
chased from  Mr.  Spaulding  by  Mrs.  Grant. 

The  referee  dismissed  the  plaintiff's  complaint. 

A.  J.  ParhffTf  for  appellant.  If  the  deed  was  intended  as 
between  the  pairties  to  this  action,  as  a  security  for  a  loan,  it 
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will  be  decreed  a  mortgage,  and  parol  evidenoe  is  admiseible  to 
show  the  intent.  (2  Cow.  Eep.,  834 ;  19  Wend,,  518 ;  9 
Wend.,  227 ;  1  Paige  Oh.,  202 ;  id.,  48 ;  5  Paige  Ch.,  9 ;  4 
John  Oh.  Eepts.,  178-218  ^  1  Sandford's  Oh.,  66;  4  Kent 
Oomm.,  p.  172,  Marg.  p.  143 ;  8  Paige,  243,  and  note  at  bot- 
tom, 2d  ed.,  and  cases  cited ;  also  see  8  N.  Y.  Bep.,  416  ;  15 
N.  T.,  Kep.,  374 ;  Morris  v.  Nixon,  1  How.,  118 ;  34  N. 
T.,  315 ;  Kellum  v.  Smith,  33  Penn.,  158 ;  Patterson  v. 
WdUngy  3  Dallas,  506 ;  4  Kent,  141 ;  25  N.  Y.,  598.)  An 
implied  or  resulting  trust  was  created  in  favor  of  plaintiff,  and 
she  will  be  compelled  to  convey.  {Ryom,  et  al.  v.  Day,  34 
N.  Y.,  307 ;  29  N.  Y.,  598.)  Such  a  trust  is  not  affected  by 
the  Revised  Statutes.  (2  R.  S.,  134,  §  67 ;  Astor  v.  L'Anun^ 
eanm,  4  Sand.,  529.)  In  cases  of  fraud,  courts  of  equity  will 
relieve.  {Jenhins  v.  EJdridge,  3  Story,  181.)  Once  a  tnut 
always  a  trust.  (  Van  Dusen  v.  Worrell,  1  Irwin's  Appeals, 
224 ;  In  re  OremfidWs  Estate,  14  Pa.,  489.)  Plaintiff  is 
entitled  to  specific  performance,  because  there  has  been  apart 
performance.  (Fry  on  Spec.  Per.,  130-180 ;  Srnith  v.  Onder- 
donk,  1  Sand.,  479 ;  Moore  et  al.  v.  Smedburgh,  8  Paige, 
600 ;  26  Wend.,  288 ;  I/nory  v.  Teu),  3  Barb.  Oh.,  407 ;  Park- 
hurst  V.  Van  Cortland,  14  J.,  15.) 

«/.  Oanson,  for  respondents.  There  being  evidence  tending 
to  sustain  findings  of  referee,  they  cannot  be  reviewed  in 
this  court.  {Ostrandery.  FdUnos,  39  K  Y.,  350 ;  Mason  v. 
Lord,  40  N.  Y.,  476.) 

Ohuboh,  Oh.  J.  The  decision  of  this  case,  depends  upon 
the' construction  to  be  given  to  the  report  of  the  referee.  If 
the  facts  found  constitute  the  conveyance  to  Mrs.  Grant  a  mort- 
gage, according  to  establiahed  legal  principles,  the  plaintiff  ia 
entitled  to  redeem,  and  the  conclusion  of  law  denying  such 
right  was  erroneous.  I^  on  the  otlier  hand,  the  true  constme- 
tion  of  the  findings  is,  that  Mrs.  Grant  made  an  absolute 
purchase  of  the  property,  and  only  a  conditional  sale  by 
parol  to  the  plaintiff  or  hia  brother  Milo,  then  the  conclusion 
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of  the  referee,  that  the  plaintiff  had  no  legal  or  equitable 
chum,  was  correct,  and  this  court  is  bound  to  affirm  it. 

If  the  findings  of  a  referee  are  ambigaons,  that  construction 
will  be  adopted,  which  will  sustain  the  judgment,  rather  than 
that  which  will  lead  to  a  reversal.  The  rule  is,  that  the  find- 
ings  are  to  receive  the  most  &vorable  construction  of  which 
they  are  capable,  for  the  purpose  of  upholdii^  the  judgment. 
Under  this  rule  I  am  unable  to  see  how  this  judgment  can  be 
disturbed. 

The  referee  finds  in  effect,  that  the  transaction  was  a  parol 
conditional  sale,  and  not  a  mortgage.  It  is  true  that  the 
negotiations  between  Hill  and  Day  commenced  for  a  loan  of 
money,  and  upon  this  being  declined.  Hill  desired  Mrs.  Grant 
to  take  the  deed  as  security ;  but  the  final  arrangement,  as 
the  referee  in  substance  finds,  was  that  Mrs.  Grant  was  to 
purchase  the  property,  absolutely  agreeing  at  the  same  time, 
that  if  MHo  Hill  would  make  certain  payments  by  a  specified 
time,  she  would  convey  the  property  to  him.  This  accords 
with  the  other  facts  found.  Neither  the  plaintiff  nor  Milo 
HUl  ever  owned  this  property,  nor  did  either  of  them  pay 
any  part  of  the  consideration.  The  $489  which  Spaulding 
exacted,  upon  the  sale  by  him,  constituted  no  part  of  the  con- 
sideration for  the  property,  but  was  a  debt  due  him  from  Milo 
Hill  for  rent  and  othef  liabilities.  Mrs.  Grant  paid  and 
secured  the  full  value  of  the  premises,  and  took  immediate 
possession  of,  and  managed  the  same  as  absolute  owner.  The 
transaction  as  found  by  the  referee,  and  which  the  evidence 
warrants,  was  in  substance  this :  Milo  Hill  was  desirous  of 
purchasing  the  property,  whether  for  himself  or  the  plaintiff, 
is  immaterial.  Spaulding  was  willing  he  should,  but  required 
him  to  perfect  the  purchase  by  the  1st  of  February,  which  he 
was  unable  to  do,  and  he  thereupon  induced  Mrs.  Grant  to 
'become  the  purchaser,  to  enable  him  to  have  an  extension  of 
time,  within  which  he  might  have  the  privilege  of  making  the 
purchase.  Mrs.  Grant  consented  to  purchase  and  give  Hill 
an  option,  until  the  first  payment  became  due.  She  occupied 
the  same  relative  legal  position  to  Milo  Hill  after  the  convey^ 
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anoe  to  her  as  Spaulding  did  before,  and  Mrs.  Grant's  agree- 
ment to  convey  upon  certain  conditions,  did  not  constitute  a 
mortgage  any  more  than  Spaulding's  previous  agreement  did. 
This  was  evidently  the  view  of  the  referee,  and  the  findings 
are  in  harmony  with  it,  and  the  evidence  is  sufficient  to  sus- 
tain the  findings.  The  authorities  cited  by  the  learned  coun- 
sel for  the  plaintiff  are  not,  therefore,  applicable  to  the  estab- 
lished facts,  but  the  sase  falls  within  the  authorities  relating  to 
conditional  sales.  {Solmea  v.  Chanty  8  Paige,  213,  and  cases 
there  cited.) 

It  is  quite  unnecessary  to  determine  what  equitable  right 
to  a  specific  performance  of  the  parol  agreement,  MQo  Hill  or 
the  plaintiff  had  or  might  have  acquired.  It  is  suffident  to 
say  that  any  such  right  was  forfeited  and  canceled,  by  the 
failure  to  perform  the  conditions,  and  by  the  voluntary  aban- 
donment of  all  daim  under  the  agreement.    The  judgment 

must  be  affirmed. 
All  concur. 

Judgment  affljmed. 


HsNBT  AusTiK,  Bespondent,  v.  Nathan  A.  Dte,  Appellant 

One  having  possession  of  personal  property  as  a  bailee  for  hire,  with  an 
executoiy  and  conditional  agreement  for  its  purchase,  which  conditions 
have  not  been  performed,  can  give  no  title  thereto  to  a  purchaser, 
although  the  latter  acts  in  good  fidth  and  parts  wiUi  vahie,  withoat 
notice  of  the  want  of  title  of  his  vendor.  (BaOard  v.  ButrffeU^  40  N.  Y^ 
814,  followed ;  WUta  v.  Oreen,  86  N.  T.,  556,  questioned). 

(Axgned  Noyember  d7, 1871 ;  decided  December  6, 1871.) 

Appeal  from  order  of  the  General  Term  of  the  Suprone 
Court  in  the  eighth  judicial  district,  affirming  an  order  of 
Special  Term  granting  defendant  a  new  trial.  The  facts  are 
sufficiently  stated  in  the  opinion. 

A.  G.  Rice^  for  appellant  That  a  lana  fide  purchaser  for 
value,  from  a  conditional  vendee  having  possession,  gets  a 
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good  title.  {WyaUa  v.  Oreeny  86  N.  Y.,  556;  Smith  v. 
lA/cn^  1  Seld.,  41.)  Taking  a  new  note  for  a  debt  dne  is 
payment  of  a  new  and  valnable  consideration.  {Trader 8^ 
Bank  of  SooAester  v.  Bradner^  43  Barb.,  879.) 

A.  J.  Pa/rher^  for  respondent.  Morgan  had  no  title  to  the 
cattlei  and  could  confer  none  upon  the  defendant  {Neidig 
V.  Eifln,  18  Abb.  B.,  353 ;  Strang  v.  TayloTy  2  Hill,  326 ; 
Herring  v.  WiUardy  2  Sandf.,  418 ;  Herring  v.  Hopporh^  15 
N.  T.  R,  409 ;  BaUard  v.  BurgeU,  47  Barb.,  646 ;  BaUa/rd 
and  Simpson  v.  Burgettj  40  N.  Y.,  413.)  Defendant  not  a 
honafide  purchaser.  {Coddington  v.  Bray^  26  John.  R.,  637 ; 
Stalker  v.  McDonald^  6  Hill,  93 ;  47  Barb.,  29.) 

Allbv,  J.  The  case,  without  setting  out  the  evidence, 
states  that  the  plaintiff  proved  that  in  October,  1866,  he  was 
the  owner  of  the  oxen  in  controversy,  and  that  he  agreed 
with  Morgan  to  let  him  have  the  oxen  for  one  dollar  per  day 
while  in  use,  which  Morgan  agreed  to  pay.  That  at  the  same 
time  it  was  agreed,  that  if  Moigan  should  deliver  to  the  plain- 
tiff upon  the  bank  of  the  Allegany  river,  a  given  quantity  of 
hemlock  boards  within  a  specified  time,  the  oxen  should  be 
the  property  of  Moi^n.  That  if  he  should  not  deliver  the 
whole  quantity,  the  plaintiff  should  take  what  he  shoidd 
deliver,  at  an  agreed  price  per  thousand,  to  be  applied  in  pay- 
ment for  the  use  of  the  oxen.  That  the  oxen  were  then  delivered 
to  Morgan,  who  did  not  deliver  the  full  quantity  of  lumber 
agreed  upon  as  the  purchase  .price.  The  defendant  claimed 
title  under  a  mortgage  upon  the  cattle  given  by  Morgan.  No 
question  appears  to  have  been  made  upon  the  trial  as  to  the 
Jxma  fides  of  the  plaintiff  in  his  dealings  with  Morgan,  and 
the  facts  stated  to  have  been  proved,  do  not  appear  to  have 
been  controverted.  The  judge  charged  the  jury,  that  if  they 
found  that  the  defendant  took  the  mortgage  for  hona  fide 
consideration  then  paid,  and  without  notice  of  the  plaintiff's 
interest  in  them,  they  should  find  for  the  defendant,  to  which 
the  plaintiff  excepted.    A  verdict  was  found  for  the  defend- 
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ant ;  and  from  an  order  setting  the  same  aside  and  granting 
a  new  trial  the  defendant  has  appealed.  Upon  the  statement  in 
the  case  of  the  facts  as  proven,  and  to  which  the  parties  have 
assented,  there  was  no  delivery  of  the  cattle  by  the  plaintiff 
to  Morgan,  with  intent  to  pass  the  title  and  vest  the  property 
in  the  latter,  either  absolutely  or  conditionally.  Morgan  took 
possession  of  the  oxen  as  bailee  for  hire,  with  an  execatory 
and  conditional  agreement  for  the  purchase  of  them. 

While,  as  a  rule,  an  individual  can  transfer  no  greater  interest 
in,  or  better  title  to  property  than  he  has,  some  exceptions  have 
been  engrafted  upon  the  rule.  Some  of  these  exceptions  are 
parts  of  the  common-law,  and  are  confined  to  negotiable 
instruments  for  the  payment  of  money,  and  others  reach  the 
cases  of  property  delivered  by  the  vendor  to  the  vendee,  with 
intent  to  vest  the  title,  although  the  conditions  of  the  sale 
have  not  been  fully  performed ;  but  this  case  ifi  not  within 
any  of  the  exceptions.  On  the  contrary,  it  is  well  established, 
that  neither  an  ordinary  bailee  of  property,  nor  one  having 
possession  under  an  executory  agreement  to  purchase,  can 
give  a  title  thereto  to  a  purchaser,  although  the  latter  acts  in 
good  faith,  and  parts  with  value  without  knowledge  or  notice 
of  the  want  of  title  of  his  vendor,  or  that  third  persons  have 
claims  upon  the  property.  The  cases  and  authorities  bearing 
upon  the  question  were  well  considered  in  Ballard  v.  JBur- 
gett  (40  N.  Y.,  314) ;  and  this  court  there  held,  in  a  case 
which  cannot  be  distinguished  from  this  by  any  circumfltance 
favorable  to  the  defendant,  that  one  who  purchases  personal 
property  from  an  individual,  having  possession  under  an 
executory  agreement  for  the  purchase,  the  conditions  of  which 
have  not  been  performed,  acquires  no  title  as  against  the 
original  owner,  notwithstanding  the  purchase  is  made  in  good 
faith  and  in  ignorance  of  the  claim  of  the  true  owner.  It  is 
suggested  that  this  is  in  conflict  with  Wait  v.  Oreen  (86  K. 
Y.,  556).  There  was  an  attempt  to  distinguish  Ballard  v. 
BurgeU  ftoxnj^ait  v.  Cheen^  but  with  what  success  it  is  not 
necessary  to  consider.  There  is  a  difference  in  the  circum- 
stance, but  whether  there  is  any  distinction  in  principle  is  not 
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very  apparent,  and  is  not  necessary  to  be  determined  here. 
This  case  is  on  all  fours  with  BaUard  v.  Bv/rgett ;  and  that, 
as  the  latest  utterance  of  the  court,  abundantly  sustained  upon 
principle  and  by  authority,  must  be  received  as  the  law,  and 
is  decisive  of  this  case. 

The  order  appealed  from  must  be  afltoaed,  and  judgment 
absolute  for  the  plaintiff. 

All  concur. 

Judgment  affirmed. 


The  Buffalo  Cttt  Ckmbtkbt,  Appellant,  t>.  The  Cnr  of 

Buffalo,  Respondent. 

A  rural  cemetery  aasociatioii,  incorporated  nnder  chapter  188,  Laws  of  1847, 
is  the  legal  owner  in  fee  of  the  lands,  purchased  tx  the  purposes  of  the 
association. 

One  to  whom  a  cemetery  lot  is  conveyed  for  bnrlal  purposes,  takes  under 
the  statute,  simply  a  right  to  use  It  for  those  purposes.  No  such  estate  is 
granted,  as  makes  him  an  owner  in  such  sense,  as  to  exclude  the  general 
proprietoTBhip  of  the  association. 

In  an  assessment,  therefore,  for  local  improvements,  it  is  proper  to  assess 
the  whole  premises  to  the  association. 

(Decided  November  28, 1871.) 

Appbal  from  judgment  of  the  General  Term  of  the  Supe* 
rior  Court  of  the  dtj  of  Buffalo,  reversing  a  judgment  in 
favor  of  plaintiff  entered  upon  decision  of  the  court  at  Special 
Term,  and  dismissing  plaintiff's  complaint. 

This  is  an  action  brought  by  the  Buffalo  City  Cemetery,  for 
the  purpose  of  having  declared  null  an  assessment  upon  its 
lands,  levied  by  the  defendant,  to  defray  the  expenses  of  a  side- 
walk, which  the  city  had  caused  to  be  constructed  on  the  south 
side  of  North  street,  and  along  lands  owned  by  the  plaintiff. 

In  1868  the  common  ooundl  of  the  city  of  BuffiEdo  directed 
a  sidewalk  to  be  laid  on  the  south  side  of  said  street, 
between  Main  and  Mariner  streets.    The  sidewalk  not  being 
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laid  by  the  owners  of  the  lands  fronting  on  the  street,  the 
common  conncil  subsequently  took  proceedings,  under  the 
charter,  to  construct  the  same,  and  caused  said  sidewalk  to  be 
laid,  and  caused  to  be  made  an  assessment  roll  for  the  purpose 
of  levying  a  tax,  to  defray  the  expense  of  laying  said  sidewalk. 
The  plaintiff  is  a  rural  cemetery  association,  incorporated 
under  chapter  188  of  the  Laws  of  1847,  and  is  the  owner  of 
some  portion  of  the  lands  in  front  of  which  the  sidewalk  was 
constructed.    It  was  assessed  in  said  roll  the  sum  of  $566.40. 

The  lands  assessed  are  owned  and  used  by  it  for  burial  pur- 
poses only.  YariouB  subdivisions  or  cemetery  lots  had  been 
sold  by  it  to  different  persons,  to  be  used  as  places  of  burial. 

The  court  at  Special  Term  held  the  assessment  void,  and 
granted  an  injunction  restraining  defendant  from  collecting. 

S.  Cliniony  for  appellant  The  city  had  no  right  to  assess 
the  whole  block  to  the  cemetery.  (Bev.  Ohar.,  title  8,  §  20 ; 
Williams  v.  ViUage  of  Dunkirk^  8  Lansing,  44,) 

B.  U.  WilUamSj  for  respondent.  Section  21  of  charter, 
requiring  a  brief  description  of  the  several  parcels  of  land, 
is  directory.  A  precise  compliance  is  not  essential.  (  Van 
Bensaelaer  v.  Whitbecky  7  Barb.,  137 ;  People  v.  Oookj  8  N. 
Y.,  67 ;  Cunningham  v.  Camdy,  7  Abb.  Pr.  R,  183 ;  U.  & 
Trust  Co.  V.  U.  S.  Fire  Ins,  Co.,  18  N.  Y.,  199  ;  People  v. 
Alien,  6  Wend.,  486 ;  Merchmi  v.  Longwortivy,  6  HiU,  646 ; 
Knox  V.  ViUage  of  Yonkers,  39  Barb.,  266  ;  Dawson  v.  Pe<h 
pie,  26  N.  Y.,  399 ;  Voff^  Vorhis  v.  Bndd,  89  Barb.,  479 ; 
People  V.  Supervisors  of  Ulster,  84  N.  Y.,  268.) 

FoLOEB,  J.  In  this  case  the  appellant  claims,  that  if  it  be 
hdd  that  the  respondent  had  the  right  to  assess  the  property 
of  the  appellant,  yet  it  has  not  complied  with  the  law  in  doing 
it.  But  one  objection  is  urged,  and  it  is  stated  upon  the 
points  of  the  appellant's  counsel  thus:  ^^The  assessment 
should  have  been  upon  the  lands  of  the  respective  owners,  by 
their  known  boundaries.    The  city  had  no  right  to  assess  the 
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whole  block  to  the  cemetery,  who  only  owned  a  portion  of 
it."  As  &r  as  we  can  gather  from  the  printed  papers  before 
US  (from  which  are  lacking  certain  plats  or  maps  referred  to 
in  the  complaint,  and  in  the  findings  of  the  oonrt),  the  own- 
ers, other  than  the  appellant  here  indicated,  are  the  persons 
to  whom  respectively,  subdivisions  of  the  whole  tract  of  the 
appellant's  land  have  been  by  it  conveyed,  to  be  held  and 
used  by  them  for  burial  purposes.  The  effect  of  such  convey- 
ance, under  the  statute  from  which  the  plaintiff  derives  its 
powers,  is  we  suppose  (for  no  copy  of  any  conveyance  is  laid 
before  us),  no  more  than  to  confer  upon  the  holder  of  a  lot  a 
right  to  use  for  the  purpose  of  interments.  'J)(o  such  estate  is 
granted  as  makes  him  an  owner  in  such  sense  as  to  exclude 
tiie  general  proprietorship  of  the  association.  The  association 
remains  the  owner  in  general,  and  holds  that  relation  to  the 
public  and  to  the  government,  while  subject  to  this,  the 
individual  has  a  right  exclusive  of  any  other  person  to  buiy 
upon  the  subdivided  plat  assigned  to  him.  He  holds  a  posi- 
tion analogous  to  that  of  a  pew  holder  in  a  house  for  public 
worship.  It  is  a  right  exclusive  of  any  other  of  the  congre- 
gation, but  subject  to  the  right  of  the  religious  corporation, 
which  represents  the  ownership  of  the  property  to  the  public, 
and  is  the  legal  owner  of  the  fee  of  the  property.  This  being 
80,  we  see  no  error  made  by  the  respondent  in  assessing  the 
expense  of  the  sidewalk  to  the  whole  property,  and  to  the 
appellant  as  owner,  by  one  description  including  the  whole. 

The  other  question  involved  is  passed  upon  in  the  other 
case. 

The  judgment  affected  should  be  affirmed,  with  costs  to  the 
respondent. 

All  concur,  except  Bapallo,  not  voting. 

Judgment  affirmed. 
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The  Buffalo  City  Okmetbby,  Appellant,  v.  Thb  Otty  of 

Buffalo,  Bespondent. 

Statutes  conferring  exemptians  from  taxation  are  to  be  strictly  construed. 

The  provision  of  section  10,  of  the  act  providing  for  the  incorporation  of 
rural  cemeteiy  associations  (Chap.  138  Laws  of  1847),  which  exempts 
the  lands  and  property  of  such  associations,  from  **  all  public  taxes,  rates 
and  assessments,"  does  not  apply  to  a  municipal  assessment  to  defray  the 
expenses  of  a  local  improvement 

Public  taxes,  rates  and  assessments  are  those  which  are  levied  for  some 
public  or  general  use  or  purpose,  in  which  the  person  assessed  has  no 
direct,  immediate  and  peculiar  interest  Those  charges  and  impositions, 
which  are  laid  dlsectly  upon  the  property  in  a  circumscribed  locality, 
to  effect  some  work  of  local  convenience,  beneficial  to  the  property  espe- 
dally  assessed  for  the  expense  of  it,  are  not  public,  but  are  local  and 
private,  so  far  as  this  statute  is  concerned. 

(Decided  November  28th,  1871.) 

Appbal  from  jadgment  of  the  General  Term  of  the  Supe- 
rior Court  of  the  city  of  Buffiilo,  reyersing  a  judgment  m 
fiEiyor  of  plaintiff,  entered  upon  the  decision  of  the  court  at 
Special  Term,  and  dismissing  plaintiff's  complaint. 

This  is  an  action  brought  by  the  Buffalo  City  Cemetery,  for 
the  purpose  of  having  declared  null  an  assessment  upon  its 
lands,  levied  by  the  defendant  to  defray  the  expenses  of  a 
sidewalk,  which  the  city  of  Buffalo  has  caused  to  be  con- 
structed on  Main  street,  in  said  city,  and  along  lands  owned' 
by  the  plaintiff. 

In  1868,  the  common  council  of  the  city  of  Buffalo  directed 
a  sidewalk  to  be  laid  on  both  sides  of  Main  street  between 
Delavan  avenue  and  Steele  street.  The  sidewalk  not  being 
laid  by  the  owners  of  the  lands  fronting  on  the  street,  the 
common  council  subsequently  took  proceedings,  under  the 
charter,  to  construct  the  same,  and  caused  said  sidewalk  to  be 
laid,  and  caused  to  be  made  an  assessment  roll  for  the  purpose 
of  levying  a  tax  to  defray  the  expense  of  constructing  said 
sidewalk.  The  plaintiff  is  a  rural  cemetery  association, 
incorporated  under  chapter  138  of  the  Laws  of  1847,  and  is 
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the  owner  of  some  portion  of  the  lands  in  front  of  which  the 
sidewalk  was  constructed.  It  was  assessed  in  said  roll  the 
sum  of  $54.54.  The  lands  assessed  are  held  and  owned  for 
cemetery  purposes  only.  The  court  at  Special  Term  held  the 
assessment  void,  and  granted  an  injunction  to  restrain  its  col- 
lection. 

S>  Olintanj  for  appellant.  Plaintiff's  lands  are  exempted 
from  assessment.'  (Laws  of  1847,  chap.  188,  §  10.)  The  word 
"  public  *'  only  modifies  "  taxes,'*  not "  rates  and  assessments." 
{Ouahing  v.  Warrick^  9  Gray,  382.)  Statutes  are  to  be  so 
construed  as  to  give  meaning  to  each  clause,  sentence  and 
word.  {James  v.  Dtiboisj  Harr.,  285 ;  Hutckm  v.  NMo^  4 
Blackf.,  148 ;  Op.  of  Justice,  22  Pick.,  671 ;  JLevissur  v.  Rey- 
nolds, 18  Iowa  [5  Will.],  310.)  Local  assessments  are  not 
embraced  under  the  term  ^^  taxes."    {Matter  qf  NaeeoM  8t.y 

11  Johns.,  77 ;  Sharp  v.  A§>wr,  4  Hill,  76.)  The  intent  of 
.the  legislature  must  gorem  in  construing  statutes.  (81 N.  Y., 
289 ;  Bex  v.  London  Oas  Lighi  Qo.y  8  B.  &  0.,  54 ;  Reon  v. 
SooU,  3  D.  <fe  E.,  602;  MimgUm  ▼.  Barman^  4  D.  &£.,  4; 
Begina  v.  St.  Leonards,  2  0.  B.,  847.)  A  private  statute, 
giving  an  exemption,  is  not  repealed  by  a  subsequent  general 
one,  directing  a  tax  in  general  terms.    (4  D.  <&  R,  2.) 

B.  H.  WmUa/ms,  for  respondent  This  assessment  is  not  a 
public  one,  within  the  meaning  of  the  act  of  1847.  (Greenl. 
Ev.,  128 ;  Weeks  v.  Spoflrhs,  1  M.  ifc  S.,  679,  per  Bayley,  J. ; 
ShofJADoter  v.  Armstrong,  9  Humph.,  222 ;  Fan/ffidd  v.  Bair 
diff,  20  Iowa,  898 ;  In  re  Mayor,  etc.,  of  N.  Y.,  17  Johns., 
77 ;  4  Zabriskie,  885 ;  I^orthem  Liberties  v.  St  JohrCs  Ch.^ 
18  Penn.,    104;    Cwnai   Trutitees  v.  The  City  of  Chicago, 

12  111.,  408 ;  Mayor,  etc.,  of  BaUknore  v.  O,  M.  Cemetery, 
7  Md.,  517;  S.  U.Societyr.  City  of  Providence,  6  E.  I., 
285 ;  Alexander  v.  Mayor  of  Baltimiore,  5  Gill,  896.) 
Exemptions  from  taxation  to  be  strictly  construed.  {Com. 
CoimcU  V.  McLean,  8  Ind.,  828.)  The  city  charter  passed  in 
1858  is  subsequent  to  the  act,  and  if  the  two  are  repugnant,  the 
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charter  repeals  the  other.  (See  Harrington  v.  Tru9iee% 
Roch.y  10  Wend.,  647 ;  Bac.  Abr.,  tit.  Statutes,  D ;  EaoparU 
Caraihers^  9  East,  4 ;  HaroovH  v.  Fox^  1  Shaw,  520 ;  Brown 
V.  O^xyme^  2  Cow.,  467 ;  Damesa  v.  Fairhawn^  3  How.  U.  S., 
643;  TheDeaster  cmd  lAmerick  Plank  Road  Oo.r.  AUeii^  16 
Barb.,  16 ;  MH/ne  v.  Hvberj  3  McLean,  212.) 

FoLGSB,  J.  The  defendant  by  its  charter,  is  empowered 
to  "  cause  ♦  ♦  ♦  sidewalks  *  *  *  to  be  constructed,  ♦  *  * 
and  the  expenses  to  be  assessed  upon  the  real  estate  of  (the) 
city  benefited  by  such  improvement,  in  proportion  to  the 
benefits  resulting  thereto"  (Laws,  1853,  p.  447,  chap.  230; 
1866,  p.  132,  chap.  99,  §§  19,  30,  title  8) ;  and  ^'  all  owners 
*  *  *  in  front  of  whose  premises  the  common  council  shall 
direct  sidewalks  to  be  constructed  *  *  *  shall  make  (them)  at 
their  own  costs ;  but  if  not  done  in  the  manner  and  *  *  * 
time  prescribed,  the  common  council  may  cause  them  to  be 
constructed,  *  *  *  and  assess  the  expense  thereof  upon  the 
premiBCB  respectively .»' 

The  defendant  having  undertaken  to  exercise  these  powers 
upon  the  property  of  the  plaintiff,  it  claims  that  it  is  exempt 
therefrom,  by  the  provisions  of  the  general  statute  under  which 
it  is  incorporated.  (Laws  of  1847,  chap.  133,  p.  125.)  That 
act  exempts  its  lands  and  property  from  ^^  all  public  taxes, 
rates  and  assessments."  (§  10.)  From  this,  we  can  readily 
perceive,  that  the  intent  of  the  legislature  was  to  relieve  the 
property  of  this  association  from  many  burdens  which  other 
property  bears;  and  from  this  and  other  provisions  of  the 
act,  which  debar  the  sale  or  application  of  it  in  payment  of 
the  individual  debts  of  the  associates,  and  which  make  inal- 
ienable under  certain  circumstances,  the  subdivisions  of  the 
lands,  that  the  intent  was  to  preserve  the  property  against  a 
forced  diversion  from  the  purposes  for  which  it  was  acquired. 
But  the  recognition  of  this  general  intent  will  not  warrant  us 
in  going  beyond  a  fiedr  interpretation  of  the  particular  lan- 
guage used  to  apply  it  to  the  details.  Taxation  is  a  burden. 
It  is  a  common  burden,  for  the  common  good.    The  person 
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or  the  class  which  is  exempted  therefrom  is  a  favored  one.  A 
statute  giving  favors  at  the  expense  of  the  pnblic  is  not  to  be 
liberally  interpreted.  Statutes  conferring  exemptions  from 
taxation  are  to  be  strictly  construed.  {Orr  v.  Baher^  4 
Ind.,  86.) 

Nor  are  we  to  be  controlled  in  the  disposition  of  this  case, 
solely  by  the  consideration,  that  the  statute  in  its  intent  to 
preserve  this  class  of  property,  for  the  particular  use  for  which 
it  is  acquired  and  managed  by  the  association,  is  in  consonance 
with  public  policy  and  good  morals.  However  repugnant  to 
proper  sentiment  it  may  be  to  have  such  property  the  subject 
of  sale  by  process,  it  is  for  the  legislature  to  say  bow  far  that 
sentiment  shall  be  regarded,  and  it  is  for  the  court  to  inter- 
pret and  apply  the  language  used  to  that  end.  Apt  words  are 
used  in  this  enactment,  to  preserve  the  property  from  sale  on 
execution  or  voluntary  application  for  the  payment  of  the  debts 
of  an  associate  and  from  being  alienated  by  him.  If  there 
are  not  words,  whose  established  meaning  exempts  from  the 
usual  municipal  assessments,  a  new  meaning  cannot  be  given 
to  those  emplfyed ;  and  it  must  be  inferred  that  it  was  not 
contemplated  that  the  association  would  be  endangered  by 
such  assessments,  made  as  they  generally  are,  and  resulting  as 
they  sometimes  do,  for  the  benefit  of  the  property. 

The  adjective  ^^  public,"  in  the  clause  above  quoted,  applies 
to  the  nouns  '^rates''  and  ^^assessments,"  as  well  as  to  the 
noun  ^'  taxes."  And  the  use  of  it  limits  the  meaning,  and 
implies  that  there  were  in  the  view  of  the  frtuners  of  the  sta- 
tute, taxes,  rates  and  assessments,  other  than  those  which  it 
designates  as  public,  and  from  which  the  plaintiff  is  not  to  be 
exempted.  Be  the  meaning  of  the  word  ^^  public,"  as  used  in 
this  statute,  the  opposite  of  '^private"  or  the  opposite  of 
'^  local,"  as  is  diversely  contended,  or  the  opposite  of  both,  as 
may  well  be,  still  it  must  be  that  the  legislature  meant  to 
limit  its  favor,  and  to  imply  that  there  were  certain  taxes, 
rates  and  assessments  not  public,  from  which  the  plaintiff  was 
not  to  be  exempted ;  and  to  these,  whatever  they  are,  the 
plaintiff  is  liable. 
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We  think  that  the  current  of  the  authorities  in  this  State 
and  in  some  of  the  sister  States  runs  to  this  result ;  that  public 
taxes,  rates  and  assessments,  are  those  which  are  levied  and 
taken  out  of  the  property  of  the  person  assessed,  for  some 
public  or  general  use  or  purpose,  in  which  he  has  no  direct, 
immediate  and  peculiar  interest ;  being  exactions  from  him 
toward  the  expense  of  carrying  on  the  government,  either 
directly  and  in  general,  that  of  the  whole  commonwealth,  or 
more  mediately  and  particularly,  through  the  intervention  of 
municipal  corporations ;  and  that  those  charges  and  imposi- 
tions which  are  laid  directly  upon  the  property  in  a  circum- 
scribed locality,  to  effect  some  work  of  local  convenience, 
which  in  its  results  is  of  peculiar  advantage  and  importance 
to  the  property  especially  assessed  for  the  expense  of  it,  are 
not  public,  but  are  local  and  private  so  far  as  this  statute  is  con- 
cerned. {ITie  People  v.  Tks  Mayor^  eto.y  4  Comst.,  419 ;  and 
cases  there  cited,  p.  488,  et  eeq, ;  Favrfidd  v.  Ratdiff^  20  Iowa, 
898 ;  CWy  of  Patterson  v.  The  Society^  eto.^  4  Zabriakie,  N . 
J.,  386 ;  The  North.  Lib,  v.  St.  John's  Ghwoh,  13  Penn.  St. 
Bep.,  104;  The  Gtmal  Trustees  v.  The  (My  of  Chicago^  13 
HI.,  403 ;  The  Mayor^  etc.^  v.  The  Proprietors^  etc.j  7  Mary- 
land, 617 ;  Le  Pevre  v.  Mayor^  etc.^  2  Mich.,  686.) 

It  is  plain  that  the  assessment  of  which  the  plaintiff  com- 
plains falls  within  the  last  class,  and  is  local  and  private.  In 
our  judgment,  the  exemption  conferred  by  the  act  of  1847 
does  not  relieve  the  plaintiff  from  it. 

The  judgment  appealed  from  must  be  affirmed  with  costs  to 
the  respondent. 

All  concur,  except  Fbokhah,  not  voting. 

Judgment  affirmed. 
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William  M.  Oldtton,  Beepondent,  v.  Ohables  P.  M-nsBS, 

Appellant.  1 46  sii 

Ko  riparian  proprietor  has  a  right  to  use  the  water  of  a  stream  to  the  pre-      ,  ^  ^V^ 
jadice  of  other  proprietors  above  or  below,  unless  he  has  a  prior  right 
to  divert  it,  or  a  title  to  some  ezclosiye  enjoyment    He  may  use  the       ^64    321 
water  while  it  flows  over  his  land  as  an  incident  thereto,  but  he  cannot     "^^^"^ 
unreasonably  detain  it»  or  give  it  another  direction,  but  must  return  it  to 
its  ordinary  channel  when  it  leaves  his  estate. 

A  party  has  a  right  to  erect  a  dam  across  a  stream  upon  his  land,  and  such 
machineiy  as  the  stream  in  its  ordinaiy  stages  is  adequate  to  propel,  and 
if,  in  seasons  of  drought,  it  becomes  inadequate  for  that  purpose,  he  may 
detain  the  waters  for  such  a  reasonable  time,  as  may  be  necessaiy  to 
raise  the  requisite  head  to  enable  him  to  use  it  advantageously  and  pro- 
fitably upon  such  machinery.  He  has  no  right  to  erect  machinery, 
requiring  for  its  propulsion  more  water  ttum  the  stream  ftimishes  at  its 
Mdinaiy  stages,  and  operate  such  machinery  by  accumulating  the  water 
and  dischaiging  it  upon  those  below  in  unusual  quantities  to  their  pre- 
judice. Nor  has  he  a  right  to  create  a  reservoir,  and  detain  and  store 
the  water  therein  for  Aiture  use  in  a  dry  season. 

Plaintiff  erected  a  dam  across  a  stream  flowing  through  his  land,  and  used 
it  to  detain  the  water  in  the  pond  during  the  autumn  and  spring,  when 
his  fiictoiy  was  adequately  supplied  with  water  firom  another  source ; 
when  that  &iled  the  deficiency  was  made  up  firom  the  reservoir  thus 
created.  Defendant,  the  owner  of  land  upon  the  stream  below,  opened 
the  gates  and  let  off  the  accumulated  waters,  claiming  the  right  so  to  do. 

Bdd,  Ihat  an  injunction  could  not  be  sustained ;  that  it  was  no  argument 
therefor  that  the  detention  of  the  water  was  no  isjuiy  to  defendant,  or 
that  he  insisted  upon  his  l^gal  rights  to  the  water  ih>m  bad  motives,  or 
purposes  of  annoyance. 

While  equity  may  not  interfere  to  secure  to  a  party  a  l^gal  right  of  no 
value,  it  will  not  interpose  to  restrain  him  flpom  enforcing  such  a  right 

(Decided  November  88, 1871.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  sixth  judicial  district,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  the  decision  of 
the  court  at  General  Term. 

This  action  is  brought  to  restrain  defendant  from  opening 
the  gate  of  plaintiff's  dam,  and  letting  off  the  accumulated 
waters. 
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At  the  village  of  Lanress,  the  plaintiff  has  a  cotton  factory, 
propelled  by  water  power  derived  by  means  of  darning,  at 
the  factory,  a  stream  which  takes  its  rise  in  a  lake  at  a  point 
three  and  a  half  miles  distant;  and  is  also  the  owner  of  the 
land  forming  the  boundaries  of  the  lake  and  at  its  outlet 

The  lake  is  formed  by  springs  that  empty  their  waters 
therein,  and  by  sur&ce  water  during  the  rainy  seasons,  and 
from  the  melting  of  snows. 

The  defendant  is  the  owner  of  a  large  &rm  between  said 
lake  and  said  fsictory,  lying  upon  both  sides  of  said  stream, 
upon  which  is  a  water  power  and  saw-mill,  situate  about  half 
a  mile  below  said  lake. 

In  1848,  the  grantors  of  plaintiff  lowered  the  outlet  of 
said  lake  seven  feet  below  its  original  and  natural  position, 
and  built  a  dam  across  said  outlet  seven  feet  higher  than  the 
level  of  such  original  outlet,  making  such  dam,  from  the 
bottom  of  such  deeper  outlet  to  its  top>  fourteen  feet  in 
height. 

A  trunk  and  gate  were  placed  in  the  bottom  of  such  deeper 
outlet,  and  the  same  was  used  to  save  a  large  supply  of  water 
for  the  dry  season ;  and  in  1855,  the  plaintiff's  grantors 
raised  said  dam  four  feet  higher  for  the  same  purposes. 

The  dam  has  been  used  to  restrain  and  detiEiin  the  waters 
in  said  lake  as  a  reservoir,  during  such  portions  of  the  year 
as  the  factory  was  adequately  supplied  with  water  from  said 
stream,  below  said  dam,  and  frx)m  its  tributaries.  When 
these  sources  fsuled  to  supply  the  necessary  quantity  of  water, 
the  deficiency  was  supplied  frx)m  said  reservoir  in  a  steady 
and  constant  manner  through  the  gate  in  the  trunk,  which  is 
about  a  foot  square. 

The  waters  in  and  from  said  dam  have  been  restrained  and 
used,  with  the  sole  view  of  economizing  and  utilijdng  the 
same  to  the  greatest  possible  extent,  and  in  no  case  has  said 
dam  been  used  or  controlled  by  plaintiff  or  his  grantors 
viciously  or  in  bad  &ith,  with  intent  to  injure,  or  in  any 
way  wrong  the  defendant  or  his  grantors. 

As  said  reservoir  or  lake  has  been  maintained  and  used,  it 
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has  been  and  is  of  great  practical  Valne  and  benefit  to  said 
defendant's  power. 

The  defendant,  in  the  fall  of  1866,  and  in  March,  1867, 
before  the  commencement  of  this  action,  went  npon  plain- 
tiff's premises,  withontliis  permission,  and  raised  the  gate  in 
said  tnink  of  the  dam,  and  let  off  and  dlBcharged  from  said 
lake  a  large  quantity  of  water,  which  was  wasted  and  lost  to 
said  plaintiff,  becanse  the  same  was  not  then  needed  for  his 
said  factory,  whereby  the  plaintiff  suffered  damage  in  the 
sum  of  $100,  and  the  defendant,  at  the  same  and  at  other 
times,  threatened  to  open  said  gate  and  let  off  said  waters 
whenever  iie  pleased,  and  claimed  the  right  to  do  so. 

The  court  decided,  as  matter  of  law,  that  plaintiff  was 
entitled  to  an  injunction  restraining  defendant,  his  agents  and 
servants,  from  interfering  with  the  plaintiff's  said  dams  and 
water  power,  as  prayed  for  in  the  complaint ;  and  under  that 
order  judgment  was  entered. 

H.Stwrge%^  for  appellant.  Every  riparian  proprietor  has 
an  equal  right  to  the  use  of  the  water  of  a  stream.  (3  £ent, 
439 ;  WM  v.  P.  Mom.  Go.^  3  Summer's,  189.)  He  cannot 
detain  or  divert  the  water.  (Angell  on  Watercourses,  §  95 ; 
MsrriU  v.  BrmTcerhcff^  17  John.,  306;  Yan  Hoesen  v. 
Oiwentrt/y  10  Barb.,  618 ;  PoUett  y.  Long^  38  Barb.,  20.) 

Z.  J.  JSiirdiUj  for  respondent.  A  person  owning  land 
through  which  a  stream  runs,  has  a  right  to  dam  it  and  detain 
the  wat^r,  provided  he  does  not  do  it  unreasonably  to  the 
material  injury  of  the  owners  below.  (Washbume  on  Ease- 
ments.) The  injury  must  be  more  than  a  theoretical  one. 
{I%amps(m  v.  Crockery  9  Pick.,  59 ;  Cooper  v.  JBallj  5  Ohio, 
820;  Thomas  v.  Brachenhv/ryy  17  Barb.,  654;  8h(yoe  v. 
Yoorheey  2  Green  Ch.,  25.)  A  mere  inconvenience  is  not  a 
material  injury.  {Ha/rtzeU  v.  SiUy  12  Penn.  St.,  248 ;  Pair 
mtr  V.  MMigofn^  8  Caines,  807 ;  Hay  v.  SterriUy  2  Watts, 
827 ;  Heiriok  v.  DeacUefr,  6  Penn.  St.,  32 ;  Wheeler  v.  AU, 
29  Penn.  St.,  9»;  Merritt  v.  Brmkerhcff^  17  Johns.,  806; 
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Pitis  y.  Zanoaster,  13  Meta^  166.)  The  upper  proprietor 
has  a  right  to  detain  the  water  bo  far  as  reaaonable  and  Deoefr- 
aarj  (or  mill  purposoB.  {Ootdd  v.  Boston  Dudk  Oo.^  18 
Gray,  442,  45S ;  Gary  y.  Danida,  S  Mete.,  848 ;  JSekick  r. 
DeaoUeTy  6  Peniu  St.,  32 ;  Angell  on  Watercooraes,  §  119 ; 
JSardwdl  v.  Piokering^  22  Pick.,  833 ;  TVaahbum  on  Earn- 
inents,  270 ;  Bwrrett  y.  Pa/tsan$^  10  Oosh.,  867,  371 ;  TAnr- 
ler  y.  Martin^  2d  Oray,  394.)  The  true  teats  of  the  use  is, 
whether  it  is  to  the  injury  of  the  other  proprietors  or  not. 
(Also  see  Angell  on  Watereourses,  §§  117, 118 ;  MerriU  v. 
BrmheThoff^  17  John.,  306 ;  Pabm&t  y.  MuUigiMiy  3  Gaines, 
307.)  The  owner  may  change  or  deepen  the  channel  on  his 
own  land^  proyided  he  returns  the  water  at  its  accustomed 
point  below.  {McLamomt  y.  WhUakerj  8  BawL,  84 ;  Chndd 
y.  B.  D.  Co.,  12  Gray,  442 ;  ITorton  y.  ValmUne,  14  Vt., 
289 ;  Ford  y.  WhiOeek,  27  Yt,  265.)  Defwdant's  grantor 
haying  consented  to  and  assisted  in  building  dam,  he  is  estop- 
ped. (Angell  on  Watercourses,  §  828 ;  Brown  y.  Bowen^  80 
fr.  Y.,  619;  Maa^'ri  amd  Traders'  Bank y.  EoBord^SOK. 
Y.,  226 ;  Coming  y.  Troy  Iron  dkJfdU  FaaUyry,  29  Barb.,  811 ; 
Washbume  on  Easements,  287 ;  Fwd  y.  WMtbeoky  27  Yt, 
266 ;  Devonshire  y.  Elginj  7  Eng.  L.  &  Eq.,  89 ;  Wetmore 
y.  White,  2  Gaine's  Oas.,  86.)  This  is  a  case  where  perp^ual 
injunction  should  be  granted.  (Angell  on  Waterooorses^ 
§§  449,  450 ;  Story's  Equity  Jurisprudence,  §  901 ;  Coming 
y.  Tr(/y  Iron  and  Nail  Factory,  89  Barb.,  311.) 

OBoyiEB,  J.  The  judgment  restraining  liie  defendant,  firom 
interfering  with  the  gate  and  other  structures  of  the  plaintiff 
at  the  outlet  of  the  pond,  can  be  sustained  only  in  case  the 
plaintiff  has  the  right  to  maintain  the  dam  and  other  strae- 
tures,  and  thereby  control  the  flow  of  the  water  in  the  manner 
and  for  the  purposes  found  by  the  Special  Term.  It  was  con- 
trolled by  him ;  and  for  affecting  which,  the  structures  were 
erected.  From  these  facts  it  appears,  that  the  dam  and  strao- 
tures  were  erected  at  the  outlet  of  a  natural  pond  of  abont 
forty  jMsces,  into  which  one  or  more  small  streams  run, 
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but  a  email  quantitj  of  water  in  a  diy  time  flowing  therein. 
Bnt  in  the  wet  aeasone,  spring  and  fiill,  a  mnch  larger  quan- 
tity flowed  into  and  ont  of  the  pond.  That  ihe  dam  was 
ooDstmeted  about  ten  feet  above  the  natural  outlet  of  the 
pond^  and  used  to  detain  the  water  in  the  pond  during  such 
portions  of  the  year  as  the  plaintiff's  fiictory  was  adequately 
supplied  with  water  fioni  a  stream  below  the  dam.  (The 
latter  a  stream  originating  from  another  source.)  And  when 
this  failed  to  ftimish  an  adequate  supply^  the  defideney  was 
supplied  from  the  reservoir,  in  a  steady  and  constant  manner 
^  throng  a  gate  in  a  trunk  of  about  a  foot  square.  That  the 
waters  have  been  retained  and  used  by  the  plaintiff  with  the 
sole  view  of  economising  and  utilizing  the  same,  to  the  greatest 
possible  extent,  not  viciously  or  with  any  intent  to  injure,  or 
in  any  way  wrong  the  defendant  It  further  appears  from 
endi  finding,  that  the  water  was  so  detained  by  the  plaintiff 
during  the  wet  seasons  in  the  spring  and  fall,  until  .wanted 
for  use  by  the  plaintiff  in  the  dry  seasons  of  winter  and  sum- 
mer. The  judgment,  in  effect,  determines,  that  the  plaintiff 
has  a  right  so  to  detain  and  use  the  water,  it  being  necessary 
ao  to  do,  to  give  an  adequate  and  profitable  power  to  propel 
the  machinery  of  a  fectoiy  owned  by  him,  sitoate  about  throe 
miles  below  the  outlet  as  against  the  defendant.  The  defend- 
ant is  the  owner  of  a  parcel  of  land,  situated  upon  both  sides 
of  the  stream  between  the  outlet  and  the  plaintiff's  fiictory, 
upon  whidi  there  is  a  saw-mill  operated  by  the  defendant 
during  portions  of  the  year.  The  question  to  be  determined 
is  of  great  importance  to  the  plaintiff,  the  case  showing  that 
his  fiictoiy  is  of  great  value,  which  will  be  much  impaired,  if 
not  wboUy  deedaK>yed,  by  not  enjoying  the  right  to  control 
and  use  the  water  in  the  manner  claimed  by  him  in  this 
action.  While  this  consideration  should  induce  caro  in  the 
•egounination  of  the  case,  it  can  have  no  weight  in  the  determi- 
nation of  the  l^gal  rights  of  the  parties.  It  is  the  duty  of 
the  court  to  apply  the  law  as  it  is  to  the  facts  of  every  case, 
and  give  to  every  party  his  legal  rights,  irrespective  of  any 
Itfffdship  that  may  be  thereby  caused  in  any  spedal  case.    It 
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is  necessary  to  examine  the  question  as  to  the  rights  of  ripa- 
rian owners,  as  the  judgment  for  the  plaintiff,  to  its  fxill  extent, 
depends  wholly  upon  those  rights.  Kent  (3  Com.,  489) 
says,  that  every  proprietor  of  lands  on  the  banks  of  a  river, 
has  naturally  an  equal  right  to  the  use  of  water  which  flows 
in  the  stream  adjacent  to  his  lands,  as  it  was  wont  to  run 
{currere  solebat)^  without  diminution  or  alteration:  ISTo  pro- 
prietor has  a  right  to  use  the  water,  to  the  prejudice  of  other 
proprietors,  above  or  below  him,  unless  he  has  a  prior  right  to 
divert  it,  or  a  title  to  some  exclusive  enjoyment.  He  has  no 
p:operty  in  the  water  itself,  but  a  simple  usufruct  while  it 
passes  along.  ^^Aquamtrritet  debet  ciM^eret^(nerrer€9olebatj^ 
is  the  language  of  the  law.  Though  he  may  use  the  water 
while  it  runs  over  his  land  as  an  incident  to  the  land, 
he  cannot  unreasonably  detain  it  or  give  it  another  direction, 
and  he  must  return  it  .to  its  ordinary  channel  when  it  leaves 
his  estate.  In  Tyler  v.  Wilkinson  (4  Mason,  397),  Judge 
Stost,  after  a  thorough  examination  of  the  authorities,  says, 
that  eveiy  proprietor  upon  each  bank  of  a  river,  is  entitled  to 
the  land  covered  with  water  in  front  of  his  bank  to  the  mid- 
dle thread  of  the  stream,  etc.  In  virtue  of  this  ownership, 
he  has  a  right  to  the  use  of  the  water  flowing  over  it  in  its 
natural  current,  without  diminution  or  obstruction.  But, 
strictly  speaking,  he  has  no  property  in  the  water  itself^  but  a 
simple  use  of  it  while  it  passes  along.  ^The  consequence  of 
this  principle  is,  that  no  proprietor  has  a  right  to  use  the 
water  to  the  prejudice  of  another.  It  is  wholly  immaterial 
whether  the  party  be  a  proprietor  above  or  below  in  the 
course  of  a  river;  the  rig^t  being  common  to  all  the  proprie- 
tors on  the  river,  no  one  has  a  right  to  diminish  the  quantity 
which  will,  according  to  the  natural  current,  flow  to  a  pro- 
prietor below,  or  to  throw  it  back  upon  a  proprietor  above. 
This  is  the  necessary  result  of  the  perfect  equality  of  right 
among  all  the  proprietors,  of  that  which  is  common  to  alL 
The  natural  stream  existing  by  the  bounty  of  Providence 
for  the  benefit  of  the  land  through  which  it  flows,  is  an 
incident  annexed  by  operation  of  law  to  the  land  itselfl    When 


1871.]  Clinton  v.  Mtxbs.  517 

Opinion  of  the  Court,  per  Gbotbb,  J. 

I  speak  of  this  Gonunon  right,  I  do  not  mean  to  be  nnderstood 
as  holding  the  doctrine  that  there  can  be  no  diminution 
whatsoev^er,  and  no  obstruction  or  impediment  whatsoever, 
by  a  riparian  proprietor  in  the  use  of  the  water  as  it  flows, 
for  that  would  be  to  deny  any  valuable  use  of  it.  There  may 
be  and  there  must  be  allowed,  of  that  which  is  common  to  all, 
a  reasonable  use.  The  true  test  of  the  principle  and  extent 
of  the  use,  is  whether  it  is  to  the  injury  of  the  other  proprie- 
tors or  not.  There  may  be  a  diminution  in  quantity,  or 
retardation  or  acceleration  of  the  natural  current,  indispensa- 
ble for  the  general  and  valuable  use  of  the  water,  properly 
consistent  with  the  existence  of  the  common  right.  The 
diminution,  retardation  or  acceleration  not  positively  or  sensi- 
bly injurious,  by  diminishing  the  value  of  the  common  right, 
"is  an  implied  element  in  the  right  of  using  the  stream  at  all. 
The  law  here,  as  in  many  other  cases,  acts  with  a  reasonable 
reference  to  public  convenience  and  general  good,  and  is  not 
betrayed  into  a.  narrow  strictness,  subversive  of  common  sense 
nor  into  extravagant  looseness,  which  would  destroy  private 
rights.  A  water-course  begins  ex  jv/re  naturae^  and  having, 
taken  a  certain  course  naturally,  cannot  be  diverted.  ''Aqua 
eurrit  et  d^t  cv/rrfre  vt  cwrrere  soldxU^^  is  also  the  language 
of  the  ancient  common-law.  That  is,  the  water  runs  naturally 
and  should  be  permitted  thus  to  run,  so  that  all,  through 
whose  lands  it  runs  may  enjoy  the  privilege  of  using  it. 
(Angell  on  Water-courses,  section  93.)  This  is  sustained  by 
numerous  judicial  decisions  and  all  elementary  writers  upon 
the  subject.  How  far  the  natural  flow  of  the  stream  may  be 
interfered  with  by  a  riparian  owner,  to  enable  such  owner  to 
utilize  the  stream  for  the  purpose  of  propelling  machineiy, 
has  fi^uently  been  the  subject  of  judicial  examination. 
Oovld  V.  The  Boston  Duck  Co.  (18  Gray,  443)  may  be 
regarded  as  a  leading  case  upon  this  point.  In  this  case  the 
defendant  had  built  a  substantial  dam  upon  the  stream,  and 
drew  the  water  to  its  factory  by  means  of  a  canal,  and  after 
using  the  same,  returned  it  to  its  natural  channel  before  it 
reached  the  plaintiff's  land.    The  stream,  at  ordinary  stages 
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of  water,  afforded  an  ample  snpplj  for  the  defendants'  faotory ; 
bat  in  seasons  of  great  drought  liie  defendants  were  unable 
to  operate  their  factory,  during  all  the  usual  working  honra 
of  each  day,  but  were  obliged,  in  order  to  create  the  requi- 
site head  and  snpplj  of  water,  to  shut  their  gates  earlier  than 
usual  on  some  days,  and  sometimes  for  an  entire  day,  and  thus 
arrest  the  usual  flow  of  the  water.  This  was  the  injury  com- 
plained of  by  the  plaintiff,  who  was  the  owner  of  a  miU  upon 
the  stream  directly  below  the  dam,  and  who  was  injured,  to  some 
extent  by  being  deprived  of  the  use  of  the  water,  while  the  natu* 
ral  flow  was  thus  arrested.  The  court  held  that  this  use  of^the 
water  by  the  defendant  was  not  unreasonable,  and  that  if  such 
use  did  at  times  interfere  with  the  use  which  the  plaintiff  might 
have  made  of  the  water  it  was  '^  damnttm  absque  injtma.^*  The 
doctrine  of  this  case  simply  is,  that  a  party  has  a  right  to ' 
erect  a  dam  across  a  stream  upon  his  land,  and  such  madiin- 
ery  as  the  stream,  in  its  ordinary  stages,  is  adequate  to  propel ; 
and  if  the  stream  in  seasons  of  drought  becomes  inadequate 
for  that  purpose,  he  has  a  right  to  detain  the  water  for  such 
reasonable  time  as  may  be  necessary  to  raise  the  requisite 
head,  and  accumulate  such  a  quantity  as  will  enable  him  to 
use  the  water  for  the  purpose  of  his  machinery.  I  think  this 
is  the  correct  legal  rule  by  which  to  determine  the  rights  of 
riparian  owners.  This  will  enable  each  owner  to  make  an 
advantageous  use  of  the  water.  The  machinery  must  be 
such  as  the  power  of  the  stream,  in  its  ordinary  stages,  is 
adequate  to  propeL  The  water  in  times  of  drought,  may  be 
detained  for  such  a  length  of  time  only,  as  is  necessary  to 
enable  it  to  be  advantageously  and  profltably  used  upon  such 
machinery.  If  so  used  the  accumulation  will  be  discharged 
in  quantities  not  beyond  the  usual  flow  of  the  stream.  This 
will  enable  every  owner  in  seasons  of  drought,  when  unable 
to  use  the  water  at  all  as  then  naturally  flowing,  to  operate 
his  machinery  to  some  extent  by  obtaining  the  water  so  as  to 
raise  a  proper  head,  and  such  quantity  as  to  enable  him  to 
use  the  same.  By  so  doing  he  is  not  liable  to  an  action  by 
an  owner  below,  whose  machinery  does  not  require  for  its 
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operation  all  the  water  at  an  ordinary  stage^  but  only  saeh  as 
natorally  flows  during  fieaaons  of  drought,  though  to  soma  ^ 
extent  injured  by  being  deprived  of  the  natural  flow.  But 
the  machinery  must  be  adapted  to  the  power  of  the  stream  at 
its  usual  stage.  An  owner  has  no  right  to  ereot  maohineiy, 
requiring  for  its  operation  more  water  than  the  stream  fur- 
nishes at  an  ordinaiy  stage,  and  operate  such  machinery  by 
ponds  fall,  dischaxging  upon  those  below  in  unusual  quanti- 
ties, by  means  of  which  the  latter  are  unable  to  use  it.  (  Jfer- 
rtit  V.  JBrinkerhofj  17  Johns.,  306.)  In  FiUs  w.  The  Lamr 
oaeier  MiUs  (13  Metoalf,  156),  it  was  held,  that  an  owner  had 
a  right  to  construct  a  dam  and  detain  the  water  long  enough 
to  raise  a  head  by  fllHng  it,  permitting  it  then  to  resume  its 
natural  flow.  In  Brace  v.  Tale  (10  Allen,  441),  it  was  held, 
that  the  erection  of  a  reservoir  dam  upon  a  small  stream  and 
thereby  detaining  and  storing  up  the  water  until  the  owner 
of  the  dam  desired  to  use  it,  and  drawing  from  the  pond  and 
using  it  when  he  had  occasion,  was  a  user  of  the  stream 
adverse  to  the  rights  of  the  owners  below ;  and  if  continued 
for  a  sufficient  length  of  time  refined  into  a  right  This,  in 
effect,  is  an  adjudication  that  an  owner  has  not  a  right  to 
create  a  reservoir  and  store  the  water  therein  for  future  use ; 
and  that  by  so  doing  he  violates  the  rights  of  the  owners 
below,  for  the  preservation  of  which  the  law  will  afford  a 
remedy.  The  plaintiff  cites  Say  v.  SterreU  (2  Watts,  827) ; 
Se6rich  V.  Deachler  (6  Penn.,  82) ;  and  SartaeU  v.  SiU  (12 
Fenn.,  248),  as  sustaining  the  right  to  store  the  water  for 
fhture  use  claimed  by  the  plaintiff.  Setrich  v.  I^eaohlar 
simply  holds,  that  the  reasonableness  of  the  detention  of  water 
by  the  owner  above  to  the  injury  of  the  owner  below,  depend- 
ing as  it  must  on  the  nature  and  size  of  the  stream  as  well  as 
the  business  to  which  it  was  subservient,  was  a  question  of 
fiEust  for  the  jury,  it  being  impossible  to  make  any  general 
rule.  Soy  v.  SierreUj  so  far  as  the  questions  involved  have 
any  bearing  upon  the  present  case,  is  the  same  as  Setrich  v. 
Deachler.  In  SofrtaeU  v.  SiU  (12  Penn.,  248),  it  was  held, 
that  the  proprietor  of  a  mill  above  had  the  right  to  detain 
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the  water  long  enongh  for  the  proper  ase  of  his  mill ;  and  if 
by  flo  doing  the  owner  below  was  injured,  it  was  "  dcMnnum 
absque  injvria  /''  and  whether  longer  detained  than  necessaiy, 
was  a  question  of  fact  for  the  jnrj.  This  is  an  entirely  different 
qaestion  from  that  involved  in  the  present  case;  that  is,, 
whether  when  the  stream  furnishes  more  water  than  is  neces- 
sary to  run  a  mill,  the  owner  has  a  right,  by  means  of  a  reservoir 
dam,  to  store  up  such  surplus  water  and  detain  it  until  he  shall 
want  it  for  use  in  a  dry  season.  Wheeler  v.  AAl  is  in  conflict 
with  the  law  of  this  State.  In  this  case  the  defendant  had 
erected  machinery,  that  the  usnal  quantity  of  water  in  the 
stream  was  inadequate  to  propel.  It  was  held  that  he  might 
erect  a  dam,  accumulate  the  water,  and  with  such  accumula- 
tion, run  his  machinery,  discharging  the  water  in  unusual 
quantities  iq>on  the  owner  below.  This  is  in  direct  conflict 
with  Merritt  v.  Brinkerhoof  (17  Johns.,  820).  This  right, 
claimed  by  the  plaintiff,  to  detain  such  surplus  water  of  the 
stream  as  he  may  not  require  for  present  use  until  wanted  in 
a  dry  season,  has  no  foundation  in  the  law,  and  is  in  direct 
conflict  with  the  maxim,  agrua  owrrity  etc.  (eitpra).  But  it  is 
insisted  that  this  detention  does  no  material  injury  to  the 
defendant,  but  that,  on  the  contrary,  his  power  is  made  more 
valuable  by  this  use  of  the  water.  The  answer  to  this  is,  that 
he  must  be  the  judge  whether  he  will  accept  of  any  such 
beneflt.  He  is  entitled  to  the  water  and  to  its  use  for  sawing 
in  the  spring,  according  to  the  natural  flow,  and  is  not  obliged 
to  accept  and  use  it  for  that  or  any  other  purpose  during  the 
drought  of  summer.  Again,  it  is  said,  and  the  &ct  is  so  found 
by  the  Special  Term,  that  the  defendant  insists  upon  his  right 
to  the  natural  flow  of  the  water  in  the  stream  from  a  bad 
motive,  and  for  the  purpose  of  annoying  the  plaintiff.  This 
V  is  immaterial.  Courts  have  no  power  to  deny  to  a  party  his 
legal  right,  because  it  disapproves  his  motives  for  insisting 
upon  it.  The  use  of  the  water  by  the  plaintiff,  to  the  extent 
awarded  by  the  judgment,  and  protected  by  the  injunction, 
has  not  continued  twenty  years.  The  plaintiff  has  acquired 
no  right  by  prescription.    Whether  he  has  any  such  a  right 
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to  detain  the  water  by  a  five  feet  dam,  as  held  by  the  court 
below,  is  a  grave  qneetion  upon  the  evidence;  but,  as  its 
determination  is  not  necessary,  and  as  the  evidence  may  be 
different  upon  another  trial,  I  shall  not  examine  or  pass  upon 
it.  The  counsel  for  the.  plaintiff  cites  from  the  opinion  of 
WooDBUFF,  J.,  in  Coming  v.  The  Trey  If  ml  Factory  (40 
N.  Y.,  220),  the  proposition  that,  if  it  was  dear  that  the 
restoration  of  the  water  was  of  no  value  to  the  plaintiff,  the 
case  would  not  call  for  equitable  interference.  Assuming  this 
to  be  correct,  it  has  no  application  to  the  present  case.  It 
may  be  true,  that  equity  will  not  interfere  to  secure  to  a  party 
a  legal  right  of  no  value  to  him,  but  leave  him  to  his  remedy 
at  law.  But,  interfering  to  restrain  him  from  enforcing  such 
a  right,  on  the  ground  that  it  is  of  no  value,  is  quite  another 
affair.  That  is  the  present  case.  That  equity  will  not  restrain 
a  party  from  enforcing  his  legal  right,  upon  any  such  ground, 
is  too  clear  for  discussion.  There  was  nothing  in  the  evidence 
or  findings,  showing  that  the  defendant  was  estopped  from 
asserting  his  right  to  the  natural  flow  of  the  water.  The 
judgment  appealed  from  must  be  reversed,  and  a  new  trial 
ordered ;  costs  to  be  determined  by  the  court  in  the  decision  of 
the  case. 

All  concur,  except  Pbokhah,  J.,  not  voting. 

Judgment  reversed. 


Joseph  Baloh,  Appellant,  v,  Thb  New  York  and  Oswego 
AfiDLAND  Railboad  Co.,  Respondent. 

The  words  ''laborer **  and  ^  labor,*'  as  used  In  the  general  railroad  act  of 
1860  (section  Id,  chapter  140,  Laws  of  1860),  which  gives  a  laborer  a 
daim  against  the  company  for  the  indebtedness  of  a  contractor  in  certain 
cases,  and  to  a  limited  amount,  are  used  in  their  ordinary  and  usual 
sense,  and  imply  the  personal  seryice  and  work  of  the  individual  designed 
to  be  protected.  The  former  does  not  include  one  who  contracts  for  and 
fbmishes  the  labor  and  services  of  others,  or  who  contracts  for  and  fiir- 
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jufibes  a  team  or  teams  for  work,  whetber  with  or  without  his  own  bqp- 
yices.    (Pxokham  and  Gboysr,  JJ.,  disaenthig.) 

(Axgaed  Korember  11th,  1871 ;  decided  NoTember  aath,  1871.) 

Appbal  from  judgment  of  the  General  Teruk  of  the  Supreme 
Court  in  the  fifth  district,  a£Srming  a  judgment  entered  upon 
the  report  of  a  referee  against  the  plaintiff. 

The  action  was  brought  to  recover  for  woric  done  by  the 
plaintiff  with  his  team,  in  constructing  the  defendant's  road, 
under  and  by  virtue  of  section  12  of  the  general  railroad  act. 
Also  for  work  done  by  one  Annin,  with  his  team,  and  by  one 
Eddy,  with  his  team,  in  oonBtructing  the  same  road.  The 
persons  last  named  assigned  their  several  demands  to  the 
plaintiff. 

The  firm  of  McNary,  daflin  &  Co.  were  contractors  with 
the  defendant  for  the  construction  of  a  portion  of  its  road; 
and  Stedman,  Brown  &  Co.  were  contractors  with  McNary, 
Claflin  &  Co.  for  constructing  a  part  of  their  job.  Stedman, 
Brown  &  Co.  employed  the  plaintiff  and  his  assignors.  They 
were  not  paid  for  their  work,  and  severally  notified  the 
defendant  as  required  by  the  statute. 

The  plaintiff  and  his  assignors  severally  worked  with  his 
team  for  the  contractor  at  three  dollars  and  fifty  cents  per 
day. 

The  referee  held,  as  matter  of  law,  that  a  party,  who,  with 
his  team  performed  labor  at  an  agreed  price  for  himself  and 
team,  could  not  recover.    The  plaintiff  duly  excepted. 

Section  12  of  chapter  140,  Laws  of  1850,  under  which  this 
action  is  brought,  reads  as  follows :  ^^  As  often  as  any  con- 
tractor for  the  construction  of  any  part  of  a  railroad  whidb  is  in 
progress  of  construction,  shall  be  indebted  to  any  laborer  for 
thirty  or  any  less  number  of  days  labor  performed  in  con- 
structing said  road,  stioh  laborer  may  give  notice  of  aiieh 
indebtedness  to  said  company  in  the  manner  herein  provided. 
And  said  company  shall  thereupon  become  liable  to  pay  snoh 
laborer  the  amount  so  due  him  for  such  labor ;  and  an  action 
may  be  maintained  against  said  company  therefor.    Such 
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notice  ahaD  be  given  by  eaid  laborer  to  said  company,  within 
twenty  dajB  after  the  performance  of  the  number  of  clay's 
labor  for  which  the  claim  is  made.  Such  notice  ahall  be  in 
writing,  and  shall  state  the  amonnt  and  nnmber  of  day's  labor, 
and  the  time  when  the  same  was  performed,  for  which  the  claim 
is  made,  and  the  name  of  the  c(m^raoiarJrom  whom  due ;  and 
shall  be  signed  by  snch  laborer  or  his  attorney ;  and  shall  be 
served  on  an  engineer,  agent  or  superintendent  employed  by 
said  company,  having  charge  of  the  section  of  the  road  on 
which  snch  hibor  was  performed,  personally,  or  by  leaving 
the  same  at  the  office  or  nsnal  place  of  business  of  sudi  engi- 
neer, agent  or  superintendent,  with  some  person  of  suitable 
age.  But  no  action  shall  be  maintained  against  any  company 
under  the  provisions  of  this  section,  unless  the  same  is  com- 
menced within  thirty  days  after  notice  is  given  to  the  company 
by  such  laborer  as  above  provided." 

J^.  £ismany  for  appellant.  The  provision  extends  to  laborers 
employed  by  a  sub-contractor.  {Kent  v.  Jf.  Y.  O.  R.  jS.,  12 
N.  Y.,  638.)  The  provision  is  remedial  and  should  have  a 
reasonable  construction  to  effect  the  end  in  view.  (Kenf  s 
Oom.,  p.  469 ;  Dwarris  on  Stat,  615  ;  Wwmer  v.  H.  B.  JR. 
Co.^  5  How.,  454.)  The  statute  protects  the  man,  who,  with 
his  tools  or  team  performs  labor.  ( Warmer  v.  H.  R.  B.  Co.j 
5  How,,  462;  &mft  v.  Emgdey,  24  Barb.,  641,  646;  Atohr 
enari  v.  Traj/y  6  Abb.,  N.  S.,  831,  333.) 

J.  0.  Kennedy,  for  respondent.  The  statute  only  protects 
actual  laborers.  {Swift  v.  Emgdey,  24  Barb.,  841,  545 ; 
Ooffim,  V.  Beynolde,  37  N.  T.,  640,  646;  24  Barb.,  87;  38 
Bar.,  390 ;  24  K  T.,  643.) 

Allek,  J.  By  the  general  railroad  act  of  1850  (Laws  of 
1850,  chap.  140,  §  12),  a  claim  is  given  against  a  railroad  cor- 
poration, for  the  indebtedness  of  a  contractor  to  any  laborer, 
for  thirty  or  any  less  number  of  days'  labor,  performed  in 
constructing  the  road  of  such  corporation.  The  act  requires 
the  laborer  to  give  notice,  within  a  limited  time^  of  the  num- 
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ber  of  daye'  labor  for  which  the  claim  is  made.  The  notice 
muBt  state,  among  other  things,  the  amount  and  number  of 
days'  labor,  and  the  time  when  the  same  was  performed. 

The  terms  " laborer"  and  " labor "  were  used  in  their  ordi- 
nary and  usual  sense;  and  the  provision  was  intended  to 
secure  the  common  laborer,  one  who  earned  his  daily  bread 
by  his  toil,  a  compensation  for  his  own  work.  The  terms 
necessarily  imply  the  personal  service  and  work  of  the  indi- 
vidual designed  to  be  protected.  The  term  "  laborer"  cannot 
be  construed  as  designating  one  who  contracts  for  and  fur- 
nishes the  labor  and  service  of  others,  or  one  who  contracts 
for  and  furnishes  one  or  more  teams  for  work,  whether  with 
or  without  his  own  services  or  the  services  of  others  to  take 
charge  of  the  teams  while  engaged  in  the  service.  When 
once  an  enlarged  meaning  is  given  to  the  words  "laborer" 
and  "labor,"  as  used  in  the  statute,  one  more  extensive  than 
that  given  by  lexicographers,  or  than  is  popularly  given  to 
them,  and  so  as  to  include  those  who  perform  work  by  them- 
selves as  well  as  by  agents  and  servants,  or  themselves  with  a 
team,  or  with  mechanical  appliances,  there  will  be  little  diffi- 
culty in  the  effort  to  give  a  liberal  effect  to  the  statute  to  bring 
within  its  terms  all  who,  in  any  way,  contribute  to  the  con- 
struction of  the  road  by  furnishing  labor  of  others,  or  in  any 
form  and  by  any  means,  and  without  limit  as  to  the  amount 
or  character  of  the  labor,  subject  only  to  the  limitation  of 
thirty  days  for  its  performance.  If  a  man  is  entitled  to  the 
benefit  of  the  statute  who  furnishes  one  team,  the  man  who 
furnishes  fifty  is  within  the  same  rule ;  and  the  fact  that  the 
man  labors  with,  or  drives  his  team,  or  by  himself  and  his 
servants  drive  all  his  teams,  cannot  affect  the  principle. 

In  neither  case  is  the  labor  performed  by  the  team  that  of 
a  laborer.  {Canant  v.  Van  SoAaick^  24  Barb.,  87;  Ericsson 
V.  Bratmiy  38  id.,  390 ;  both  approved  in  Coffin  v.  Beynolday 
87  N.  Y.,  640.)  In  the  latter  case  the  meaning  of  the  same 
terms  used  in  an  analogous  statute  was^*estricted,  and  held 
not  to  include  skilled  artificers  or  those  rendering  service 
requiring  skill,  or  such  as  are  not  regarded  as  common,  ordi- 
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Darj  labor,  and  the  act  was  coBfined  in  its  operation  and  effect 
to  manual  labor  not  requiring  skilL 

The  principle  of  these  cases  should  be  decisive  of  this. 
The  court,  in  Aiken  v.  Waason  (24  N.  Y.,  482),  says :  "  It  is 
obvious,  from  the  nature  and  terms  of  this  and  other  pro- 
visions of  the  act,  as  from  a  general  policy  indicated  by  analo- 
gous statutes,  that  the  legislature  intended  to  throw  a  special 
protection  around  that  class  of  persons  who  should  actually 
perform  the  mcMiiMl  labor  of  the  company."  They  say,  fur- 
ther, that  it  would  not  harmonize  with  the  general  scope  and 
object  of  the  act  to  give  the  words  their  broadest  interprettk 
tion.  In  the  two  opinions  delivered  in  this  court  in  Atcher-^ 
wn  V.  Trojf  and  Boston  B.  B.  Co.  (6  Abb.  Pr.  R,  N.  S., 
829),  the  very  point  involved  here  was  affirmed  in  accordance 
with  the  judgment  of  the  Supreme  Court  in  this  case,  and 
the  judgment  of  the  court  was  in  accordance  with  the  result 
of  these  opinions.  The  learned  reporter  of  the  court  at  that 
time,  speaking  from  his  notes,  says  that  the  precise  point  was 
not  decided  by  the  concurring  opinion  of  five  JT\dges.  But 
the  statement  of  the  judges,  as  well  as  their  argument,  is 
high  evidence  of  the  law,  and  their  opinions  are  entitled  to 
great  respect,  even  if  they  were  not  adopted  by  a  sufficient 
number  of  judges  to  give  them  authority  as  the  judgment  of 
the  court,  there  being  in  the  case  other  grounds  for  the  deci- 
sion actually  given.  It  does  appear  that  the  judgment  was 
so  modified  as  to  give  the  plaintiff  a  judgment  for  his  own 
labor  only,  on  the  ground  that  no  objection  was  made  to  that 
in  the  court  below. 

It  is  not  allowable,  and  would  lead  to  mischief,  in  the  inter- 
pretation and  application  of  statutes,  to  give  this  statute  a 
latitudinarian  construction,  which  would  include  within  it  the 
claim  of  the  plaintiff.  It  is  not  warranted  by  principle,  and 
the  authorities  are  opposed  to  it. 

I  am  for  an  affirmance  of  the  judgment. 

Oh.  J.,  Allset,  Folqeb,  and  Bapallo,  JJ.,  concur ;  Gbo- 
VSB  and  Pjeckhah,  JJ.,  dissent 

Judgment  affirmed. 
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William  H.  Sheabmajst,  Respondent,  v.  Thk  !N'iAaA&A  FmB 

Insukanob  CoMPAinr,  Appellant. 

A  contnMA  valid  in  its  iooeption,  becGBong  void  by  Tirtos  of  its  ptovidons, 
may  be  reviyed  by  the  act  of  the  parties  thereto.  A  conditton  of  forfiai- 
tare  in  a  policy  of  insurance  may  be  waived,  and  the  policy  revived 
after  the  happening  of  the  event,  which  works  the  forfeitnre,  by  any  act 
firom  which  the  consent  of  the  underwriters  may  be  inferred. 

Defendant  issued  a  policy  of  insurance  toll.  J.  S.  i^MnhisdweUing-hoaBe. 
The  policy  contakied  a  clause,  that  if  tbe  pr^;>erty  was  sold  or  trans- 
f  erredf  or  any  change  took  place  in  title  or  possession,  without  the 
consent  of  the  company,  it  would  be  void.  The  propierty  was  transferred 
to  plaintiff  March  4th.  The  policy  was  renewed  March  2l8t,  and  was 
mnsfetred  to  plaintiff  April  16t^  on  the  same  day  deftsadant^s  agent 
consented  to  the  transfiar  of  the  polipy.  L.  J.  S.  remained  in  possessloo. 
During  a  temporary  absence  he  left  the  house  in  chaiige  of  B,  and  it 
was  destroyed  by  fire. 

Esld,  that  the  renewal  revived  the  original  policy,  and  continued  it  with  all 
the  virtue  which  it  it  would  hove  had  ftnr  any  purpose,  if  it  had  not 
expired.  Itet  the  consent  tothe  assignment  was  equivalent  to  an  agree- 
ment, to  be  liable  to  the  assignee  upon  the  policy  as  asobsisting  opesative 
contract,  for  which  agreement  the  retention  of  the  premium  received  on 
the  renewal  was  a  good  consideration.  That  there  was  no  change  of 
I)oe8es8ian  within  the  meaning  of  the  contract 


(Aigued  November  17th,  1871 ;  dedded  November  28th,  1871.) 

Affeal  from  judgment  of  the  General  Term  of  tlie  Supreme 
Court  in  the  first  jndicial  district,  affirming  a  judgment  entered 
upon  a  yerdiet  in  &yor  of  plaintiff. 

The  action  is  brought  to  recover  upon  a  policy  of  insurance 
issued  hj  defendant. 

The  defendant,  with  three  odier  companies,  issued  a  policy 
insuring  Levels  J.  Shearman  for  one  year  from  March  Slst, 
1866,  for  $2,800  on  his  dwelling,  and  $200  on  shrubbery  and 
fencing,  situate  on  Oastle  street,  Wilmington,  N.  0.,  each 
company  to  be  severally  liable  for  one-quarter.  On  Novem- 
ber 22, 1666,  the  insurance  viras  increased  to  $3,600. 

On  March  21, 1867,  the  policy  was  renewed  for  one  year. 

On  March  4th,  1867,  Lewis  J.  Shearman  conveyed  the  pro- 
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perty  to  the  plaintiff;  and  on  April  15th,  1367,  he  delivered 
to  the  plaintiff  the  policy  with  the  following  asBignment 
indorsed  thereon : 

^  For  value  received  I  hereby  aasign,  transfer,  and  set  over 
to  William  H.  Shearman  all  the  right,  title,  and  interest  in 
and  to  the  within  poliey,  and  all  benefit  and  advantage  to  be 
derived  therefrom. 

«  Dated  at  Wilmington,  K  C,  the  16th  day  of  April,  1867. 

*^  LEWIS  J.  SHEAEMAJff." 

The  companies  simnltaneonsly  consented  as  follows : 
*^  The  insorance  companies,  within  named,  hereby  consent 
lixat  the  interest  of  L.  J.  Shearman,  in  the  within  policy,  be 
assigned  to  William  BL  Shearman,  subject  to  all  the  terms 
and  conditions  therein  mentioned  and  set  forth. 

"  Dated  at  Wilmington,  N.  0.,  the  15th  day  of  April,  1867. 

«DE  ROSSETT  &  Co.,  Agents." 

The  property  was  totally  destroyed  by  fire  in  the  night  of 
June  4th,  1867.  Lewis  J.  Shearman,  the  original  assured, 
remained  the  occupant,  a  Mr.  McGreal  living  with  him.  At 
the  time  of  the  fire  Lewis  J.  Shearman  was  on  his  way  back 
to  Wilmington  from  taking  his  family  to  Brattleboro.  Mr. 
McGreal  was  living  in  the  house ;  and  during  Mr.  Shearman's 
absence  a  Mr.  Brown  was  taking  care  of  the  house  for  him. 
Of  this  the  companys'  agents  were  notified.  Defendant 
moved  for  a  nonauit  upon  the  gronnde  among  others : 

1.  That  the  policy  was  a  wager  policy,  having  been  renewed 
on  March  21st,  1867,  to  Lewis  J.  Shearman,  who  had  pre- 
viously, on  March,  4th,  1867,  conveyed  to  the  plaintiff,  and 
had  no  insurable  interest  in  the  property. 

3.  That  the  conveyance  to  the  plaintiff  having  been  prior 
to  the  consent  of  the  companys',  the  policy  became  void,  and 
was  not  revived  by  the  companys'  subsequent  consent. 

S.  That  there  was  a  change  of  possession. 

The  jury  gave  a  verdict  for  the  amount  of  the  policy. 
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S.  Sdnd^  for  appellant.  L.  J.  Sheannan's  Insurable  inte- 
rest ceased  on  assignment  of  property,  and  the  renewal  was  a 
wager  policy.  (1  Parsons  on  Marine  Ins.,  66;  Fowler  v. 
If.  T.  Ind.  Ins.  Co.y  26  N.  Y.,  422 ;  Parsons  on  Marine  Ins., 
^ol.  1,  p.  166 ;  JRwe  v.  MtU.  Ins.  Co.y  28  N.  T.,  616 ;  Pea- 
body  V.  Washington  Co.  Ins.  Co.,  20  Barb.,  340 ;  Chay  v. 
Hbokj  4  N,  T.,  449 ;  Bell  v.  Leggett,  7  id.,  176 ;  SprinsfiM 
Ins.  Co.  y.  AUeUj  4S  id.,  889.)  If  he  had  any  insurable 
interest,  it  was  so  disproportioned  to  amount  of  insoranoe  as 
to  make  policy  void.  (1  Parsons  on  Ins.,  166;  HecOh  v. 
N.  Y.  Mut.  Ins.  Co.y  8  Bosw.,  667.)  No  assent  to  the 
transfer  of  the  property  was  shown.  This  rendered  policy 
void.  {Smith  v.  Sc^.  Mut.  F.  Ins.  Co.,  3  Hill,  618.)  The 
policy  having  become  void,  nothing  but  an  express  contraet 
could  revive  it.  {Baker  v.  Un.  L.  Ins.  Co.y  44  N.  T.,  283 ; 
Smith  V.  Ihe  Sar.  Co.  Mut.  F  Ins.  Co.,  3  Hill,  608 ;  ITeely 
V.  The  On.  Ins.  Oo.y  7  id.,  49.)  The  agent  had  no  power  to 
to  waive  forfeiture.  (  Wall  v.  Some  Insfwranoe  Co.,  8  Bosw., 
697.) 

J.  E.  Pwrs&nSy  for  respondent.  Bhearman's  absence  did 
not  constitute  change  of  possession,  {^dlly  v.  BdU.  Eq^.  Soc.y 
1  Harr.  «fe  Gill,  296 ;  Rafferiy  v.  N.  B.  Fire  Ins.  Co.,  3  Har- 
rison, 488 ;  Lyon  v.  Com.  Ins.  Co.,  2  Eob.  La.,  266.)  The 
consent  to  the  assignment  of  the  policy  revived  it.  {Solms  v. 
Rutgers  F.  Ins.  Co.y  5  Abb.,  N.  S.,  201,  211 ;  Hooper  v.  H. 
B.  F.  Ins.  Co.y  17  N.  T.,  424;  Wolf  v.  The  S.  F.  Ins.  Co.y 
39  id.,  67 ;  Eeder  v.  U.  S.  Ins.  Co.y  16  Wis.,  620;  CdrrM  v. 
Charter  Oak  Ins.  Co.y  38  Barb.,  402 ;  Hovoard  v.  Alb.  Ins. 
Co.y  3  Benio,  303.)  Shearman  had  an  insurable  interest 
{Stetson  V.  Mass.  Ins.  Co.y  4  Mass.,  330 ;  JEtna  Ins.  Co.  v. 
Tylery  16  Wend.,  386.) 

Ohuboh,  Oh.  J.  The  points  relied  upon  by  the  appeUants 
in  this  court,  are  l^e  same  presented  upon  a  motion  for  a  non- 
suit, when  the  plaintiff  rested,  and  again  at  the  dose  of  the 
evidence.    They  are,  substantially :   1.  That  the  property, 
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having  been  transferred  without  the  consent  of  the  company, 
the  renewal  of  the  policy  afterward  without  such  consent  was 
void,  and  rendered  the  policy  a  wager  policy,  void  both  by 
statute  a^d  common-law.  2.  That  there  was  no  evidence  of 
a  consent  on  the  part  of  the  company,  to  a  transfer  of  the 
property  to  the  plaintiff;  and  8.  That  there  was  such  a 
change  of  possession  of  the  property  as  to  render  the  policy 
void. 

The  property  was  transferred  to  the  plaintiff  on  the  4th  of 
March,  1867,  the  renewal  was  made  the  21st  of  March,  and 
on  the  15th  of  April  of  the  same  year  the  policy  was  trans- 
ferred to  the  plaintifil  On  the  same  day  the  defendant,  by 
its  agent,  by  an  indorsement  on  the  back,  consented  to  such 
transfer  of  the  policy. 

It  is  well  settled  that  the  person  insured  must  have  an 
insurable  interest  in  the  property  (26  K.  Y.,  422 ;  23  N.  Y., 
516);  aud  one  of  the  conditions  of  the  policy  is,  that  if  any 
transfer  of  the  title  or  possession  of  the  property  is  made, 
without  the  consent  of  the  company,  the  policy  shall  be  void. 

Assuming  that  when  Lewis  I.  Shearman  transferred  the 
property  he  retained  no  insurable  interest,  I  cannot  assent  to 
the  position,  that  the  policy  thereby  became  a  wager  policy, 
and  void  in  the  sense  that  it  was  an  illegal  contract,  and  that 
it  could  not  be  revived  and  restored  to  life  by  the  act  of  the 
defendant.  It  was  void,  not  for  any  vice  or  illegality  in  the 
contrad;  itself,  but  for  the  reason  that  there  was  nothing^ 
upon  which  it  could  operate,  {ffoward  v.  Albany  Ins.  Co., 
8  Denio,  801.)  The  parties,  it  is  true,  agreed  that  in  a  cer•^ 
tain  contingency  it  should  be  void ;  and  if  a  loss  had  occurred 
during  that  period,  no  action  could  have  heenK  maintained 
upon  the  policy,  but  the  happening  of  the  ocmtingency  did 
not  impress  upon  the  contract  the  character  of  illegality,  so 
that  no  subsequent  agreement  could  restore  it.  The  case  of 
Cfray  v.  JSbok  (4  Oomst.,  449),  cited  by  the  learned  counsel 
for  the  appellant,  wUl  serve  to  illustrate  the  distii^ctioA 
between  a  contract  valid  in  its  creation,  which  has  become 
yotd  by  an  act  of  the  party  so  that  it  eSrUQot  be  mfoi^ced,  and 
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one  that  is  illegal  and  contrary  to  pnblic  policy.  In  that 
case  the  canse  of  action  grew  out  of  an  agreement  between 
the  plaintiff  ^and  defendant/ by  which  one  of  them  was  to 
withdraw  his  application  for  appointment  to  an  ofSce  by  the 
governor  in  favor  of  the  other,  npon  an  agreement  to  divide 
the  fees.  The  conrt  very  properly  held  that  this  agreement 
was  contrary  to  public  i>olicy,  and  void  at  common-law,  and 
being  thus  tainted,  no  new  agreement  entered  into  to  carry 
into  effect  any  of  its  provisions  was  valid.  The  same  princi- 
ple was  decided  by  this  court  in  Woodworth  v.  Bennett  (48 
N.  T.,  273).  But  this  principle  is  not  applicable  to  the  pre- 
sent case.  Here  the  original  contract  was  lawful  and  valid ; 
it  was  not  tainted  with  the  vice  of  corruption  or  other  ille- 
gality. It  had  become  void  according  to  its  terms,  and  in 
that  condition  it  could  not  be  enforced ;  but  it  was  not  beyond 
resurrection  by  the  act  of  the  parties  themselves. 

I  am  aware  that  there  is  an  intimation,  by  Bbonson,  J.,  in 
Smith  V.  Saratoga  Ootrnti/  Mutual  Fire  Inswance  Company 
(3  Hill,  508),  that  a  mere  waiver  would  not  revive  such  a 
policy.  He  says:  ^^It  is  difficult  to  see  how  anything  short 
of  a  new  creation  could  impart  vitality  to  this  dead  body.*' 
He  did  not,  however,  intend  to  decide  the  question  of  waiver, 
and  added :  ^^But  it  is  unnecessary  to  put  this  case  upon  the 
ground  that  the  forfeiture  could  not  be  waived;"  and  then 
proceeds  to  show  that  there  had  been  no  waiver. 

In  7  Hill,  49,  in  a  similar  case,  Bbabdslbt,  J.,  said: 
"  Whether  a  policy,  after  having  become  void  by  the  aliena- 
tion of  the  property  insured,  can  be  restored  to  vitality  by  a 
mere  act  of  waiver  on  the  part  of  the  underwriters,  need  not 
now  be  decided."  Precisely  what  is  intended  as  a  "  mere  act 
of  waiver"  is  not  very  clear;  but  it  is  probable  that  both  of 
the  learned  judges  intended  to  make  a  distinction,  between 
such  an  act  and  an  act  which  would  amount  to  an  agreement 
to  revive  and  continue  the  contract. 

I  have  been  unable  to  find  any  adjudged  case  holding  that 
such  forfeiture  may  not  be  waived,  and  such  policy  revived, 
by  an  act  from  which  the  consent  of  the  underwriters  may 
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hirlj  be  inferred.  The  authorities  in  this  State  and  elsewhere 
are  quite  decisive  that  it  may  be  done.  {Solma  v.  Rutgers 
Fire  Ins.  Ocy  6  Abb.,  N.  S.,  201 ;  HoweU  v.  Knickerbocker 
Fvre  Ins.  Co.,  44  N.  T.,  276 ;  Wdfe  v.  Secwrity  Fire  Ins. 
Co.^  89  id.,  61 ;  Hooper  v.  Sudson  Hiver  Fire  Ins.  Co.y  17 
id.,  424;  Carroll  v.  Charter  Oak  Fire  Ins.  Cb.,  88  Barb., 
402 ;  Keeler  v.  Niagara  Fire  Ins.  Co.y  16  Wis.,  523.) 

It  is  claimed,  however,  by  the  counsel  for  the  appellant, 
that,  when  the  renewal  was  obtained,  the  transfer  had  been 
made,  and  that  this  renewal  constituted  a  new  policy,  which 
was  void  and  illegal  within  the  principles  before  stated.  I  do 
not  think  so.  The  renewal  simply  revived  the  original  policy, . 
and  continued  it  with  all  the  virtue  which  it  would  have  had, 
for  any  purpose,  if  it  had  not  expired.  Besides,  Lewis  J. 
Shearman  had  an  insurable  interest  remaining,  as  lessee  and 
owner  of  the  equity  of  redemption,  which  may  be  deemed 
sufficient  to  obviate  this  objection. 

The  important  question  is,  whether  the  forfeiture  was 
waived  and  the  policy  revived  by  the  consent  of  the  defend- 
ant to  the  tranrfer  of  it  to  the  plaintiff.  In  the  case  of  an 
insurance  upon  goods,  it  has  been  held  by  this  court,  that  a 
request  that  the  company  would  consent  to  an  assignment  of 
the  policy,  was  a  sufficient  notice  to  them  that  the  party 
making  it  had  acquired,  or  was  about  to  acquire,  some  interest 
in  the  goods  insured,  and  was  a  compliance  with  the  conditi'on 
of  the  policy  on  that  subject.  {Hooper  v.  Hudson  Rioer  Fire 
Ins.  Co.,  17  N.  T.,  424 ;  Wo^e  v.  The  Security  Fire  Ins.  Co., 
39  id.,  49.)  An  assignment  of  the  policy  would  be  use- 
less, for  any  purpose,  unless  the  assignee  had  some  inte- 
rest in  the  subject  insured.  This  int^i'est  may  be  as 
owner  or  encumbrancer,  but  whatever  it  is,  the  underwriters 
by  consenting  to  the  assignment,  agree  to  beoome  answerable 
to  the  assignee,  to  the  extent  of  whatever  interest  he  has,  and 
if  the  whole  interest  is  transferred,  the  consent  is  equivalent 
to  an  agreement  to  be  liable  to  the  assignee  upon  the  policy 
as  a  subsisting  operative  contract.  I  see  no  reason  why  tin 
same  rule  should  not  apply  to  a  polioy  upoa  reel,,  aa  wril  as 
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perdonftl  ^rop^rty,  bat  it  is  nnnecesfiaiy  in  this  ease  to 
determine  that  the  request  to  assign  Was  a  soffldent  ttotiofe 
of  the  transfer  of  the  property,  because  it  ezpteteljr  ^pears 
that  the  agent  "was  informed  of  the  fact  at  the  time  the 
request  was  made.  It  is  objected  Uiat  the  ag^it  was  not 
informed  of  the  time  of  the  transfer,  not  that  the  renewal 
was  subsequent  to  the  transfer,  but  this  is  not  material,  tt  16 
enough  that  the  plaintiff  requested  that  he  should  be  substi- 
tuted as  the  insured,  on  the  ground  that  the  property  had 
been  transferred  to  him,  and  the  company  consented  to  it.  It 
is  of  no  importance  whether  his  conveyance  was  recent  or 
remote,  nor  whether  they  knew  that  the  policy  was  void  at 
the  time  of  the  renewal  by  reason  of  the  transfer  before  that 
time.  They  might  have  insisted  upon  the  forfeiture  if  they 
so  elected,  at  whatever  time  it  was  made.  They  knew  that 
the  policy  was  void  when  the  request  was  made,  and  they  ^ 
chose  to  revive  it,  and  thereby  consented  to  insure  the  pro- 
perty in  the  hands  of  the  plaintiff  as  effdctually  as  if  they 
had  given  a  new  policy  to  him.  The  retention  of  the  pre- 
mium received  on  the  renewal,  was  a  good  consideration  for 
this  agreement.  No  other  construction  can  be  given  to  the 
transaction.  The  condition  requiring  consent  is  important  to 
underwriters,  to  enable  them  to  determine  the  character  and 
standing  of  the  insured ;  and  when  they  agree  to  a  tranafinr 
of  a  policy  to  a  particular  person,  knowing  that  he  owns  the 
subject  insured,  the  whole  purpose  of  the  provision  is  com- 
plied with,  and  they  have  no  interest  to  know  how  or  why  be 
acquired  it. 

The  only  remaining  point  made  is,  that  possession  of  the 
premises  was  changed,  which  rendered  the  policy  void.  Lewis 
J.  Shearman  remained  the  occupant  of  the  premises,  and  was 
temporarily  absent  with  his  fSamily  at  the  time  of  the  fire. 
The  house  was  in  diarge  of  one  Brown  for  him.  This  is  not 
such  a  change  of  possession  as  wiU  avoid  the  policy.  Brown'iB 
possession  was  in  fact  and  in  law  Shearman's  possession.  He 
was  nothing  more  than  the  servant  of  Shearman,  to  take  care 
of  the  house  during  the  temporary  absence  of  the  latter  miA 
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his  family.  The  construction  claimed  for  this  provision  is 
IStltogeiher  too  strict  and  technical  It  is  never  contemplated 
that  1^  ipsnred  shall  constantly  remain  on  the  premises. 

For  anght  that  appears,  the  person  left  in  charge  was  a 
proper  .and  competent  agent  or  servant  for  that  purpose,  and 
there  is  no  claim  that  the  fire  occurred  through  his  negli- 
gence or  fault.    The  judgment  must  be  affirmed. 

All  concur. 

Ju^gmept  ^ffiriQed. 

lie" 

46    5SS| 
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Ebshkeeb  B.  Oobb,  Appellant,  v.  Samitel  A.  Hatbtbld  and     184  254 

Eluah  P.  Fknton,  Kespondents.  1  ^^  .^ 

In  order  to  reecind  a  oontiaot,  on  the  gnnmd  of  tend,  there  must  not  only        ;^|  atvi^ 

be  a  diiaflbmanoe  of  it  ^t  the  earliest  practicable  moment  after  the  dis- ^ 

coveiy,  bpt  a  retom  of  all  that  has  been  leceived  mider  it,  and  a  restora- 
tion of  the  other  part7,.V>  the  condition  in  which  he  stood,  before  the 
contract  was  made. 

The  taking  of  any  benefit  nnder  the  oontract  after  knowledge  of  the  frand, 
or  changing  the  condition  of  the  proper^,  the  sabject-matter  of  the  con- 
tract, is  a  ratification  of  it 

Plaintiff  sooj^t  to  recoyer  as  upon  the  rescisaion  of  a  contract,  for  the 
purchase  of  an  undivided  sKiare  or  interest  in  certain  oQ  property 
in  Pennsylvania.  The  assignment  entitled  plalntifiE^to  receive  a  propor- 
tionate number  of  shares  of  the  stock  of  an  incorporated  association,  when 
ix-ma^  ^y  organi^^  Defendant  offsred  to  show  that  plaintiff  reodved 
the,«to<^  in  accordaQce  with  the  contract,  and  had  never  returned  it,  or 
canceled  it,  or  offered  so  to  do.    This  evidence  was  excluded. 

JBU<2,  Brror.  That  if  the  certificate  of  stock  was  received  after  knowledge 
of  ihiud,  it  was  an  election  to  abide  by  the  contracti  if  before,  plaintiff  upon 
a,  rescissi^  was  bound  to  transfbr  or  tender  it  to  4efendaat& 

An  appeid  frpm  an  order  granting  a  new  trial,  with  the  stipjolation  required, 
of  JudgmeiQt  absolute  in  case  the  order  is  sustained,  is  only  proi>er  and 
admissible,  when  the  $oU  question  that  can  be  presented  upon  the  record, 
relates  to  and  wtil  determhie  the  merits  of  the  oontroveny,  and  cannot 
he  obviated  npooi. a «<yy>Qd  trial  Where  there. are  eiioeptims  wtdch,  if 
sustained,  wiU  entitle  the  successftal  party  to  a  new  trial,  but  the  decision 
of  which  will  not  necessarily  determine  the  merits,  the  exceptions  must 
be  clearly  ftivolous  to  Justify  the  hazard  of  such  an  appeal. 

.  t^igu^  November  17, 1871 ;  decided  November  28, 1871.) 
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Appeal  firom  an  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  seventh  judicial  district,  reversing  a  judgment 
in  &vor  of  plaintiff,  entered  on  verdict  of  a  jury,  and  ordering 
a  new  trial. 

This  action  was  for  the  recovery  of  $1,000  and  interest 
paid  by  the  plaintiff  to  the  defendants,  upon  the  purchase  of 
an  interest  in  an  oil  property  in  Pennsylvania,  upon  the 
ground  that  the  purchase  had  been  induced  by  the  false  and 
fraudulent  representations  of  the  defendants  as  to  the  charac- 
ter, yield,  and  value  of  the  property. 

The  plaintiff  claimed  to  recover  as  upon  a  rescission  of  the 
contract  and  sale.  Upon  the  trial  the  question  of  fraud  was 
submitted  to  the  jury,  the  court  ruling  and  deciding,  that  the 
plaintiff  had  done  sufBcient  to  rescind  the  contract,  and  that 
if  the  fraud  had  been  proved  and  the  purchase  had  been 
made  of,  and  payment  made  to  the  defendants,  the  plaintiff 
was  entitled  to  recover.  The  facts  material  to  the  question 
disposed  of,  appear  in  the  opinion.  The  jury  found  for  the 
plaintiff  upon  the  controverted  questions  of  fact,  and  ren- 
dered a  verdict  for  the  amount  claimed.  Upon  an  appeal  to 
the  General  Term  of  the  Supreme  Court  from  the  judgment 
upon  the  verdict,  the  judgment  was  reversed  for  error  in  law 
and  a  new  trial  granted. 

c7.  S^  Reynolda^  for  appellant  Where  plaintiff  is  only  in 
possession  of  written  promise  of  defendant,  a  tender  and  can- 
cellation at  trial  is  sufficient.  (Nichols  v.  Michael^  23  N.  Y., 
264 ;  Zadd  v.  Moore,  8  Sand.  S.  C.  R.,  589 ;  White  v.  Dodd, 
42  Barb.,  556 ;  Fraschieris  v.  SenriqueSy  86  Barb.,  276 ; 
NichdU  V.  Pmner,  18  New  York,  812.)  Plaintiff  can  main- 
tain separate  action  for  his  undivided  injury.  {Doremus  v. 
Sddmy  19  J.  B.,  218 ;  Buckmcm  v.  Pitcher^  1  N.  Y.,  892 ; 
jRnchman  v.  Pitcher^  S.  C,  20  N.  Y.,  9 ;  JRuohma/fh  v.  Pitcher ^ 
S.  C,  18  Barb.,  666.) 

W.  0.  RugeTy  for  respondents.  It  was  incumbent  upon 
plaintiff  to  show,  that  he  had  restored  to  defendants  all  rights 
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or  property  received  tinder  the  contract.  (1  Ben.^  69;  2 
Den.,  186 ;  23  N.  T.,  264 ;  14  Barb.,  594 ;  2  HiU,  288 ;  6 
Bar.,  819 ;  6  Hill,  889 ;  86  BarK,  76 ;  82  Barb.,  171.) 

Allen,  J.  Under  the  complaint  the  plaintiff  might  have 
treated  the  action  as  in  case  for  the  recoveiy  of  damages  for 
the  alleged  firand ;  and  in  such  action  no  return  of  property 
received  from  the  defendants,  or  other  act  restoring  the  defend- 
ants to  the  condition  they  occupied  before  making  the  con- 
tract, would  have  been  necessary  as  a  condition  precedent  to 
maintaining  the  action.  But  upon  the  trial  the  plaintiff 
expressly  repudiated  the  contract,  and  claimed  to  recover  the 
money  advanced,  and  paid,  as  upon  a  rescission  of  the'  con- 
tract, and  at  the  dose  of  the  evidence  on  his  part,  tendered 
to  the  defendants,  and  offered  to  cancel  the  assignment  and 
transfer,  and  claimed  to  recover  in  the  action  the  considera- 
tion paid  and  interest,  ^^  solely  upon  the  ground  of  a  rescission 
of  the  contract "  for  the  alleged  firaudulent  representations  of 
the  defendants.  The  recovery  was  had  for  the  money  paid 
and  interest  thereon.  The  judge  charged  the  jury,  that  what 
had  been  done  was  sufficient  to  entitle  the  plaintiff  to  main- 
tain the  actibn,  that  it  was  a  sufficient  rescission  of  the  con- 
tract. It  is  somewhat  questionable  whether  the  point  upon 
which  the  Supreme  Oourt  reversed  the  judgment  and  granted 
a  new  trial,  was  properly  taken.  No  question  was  made  at 
the  trial,  as  to  the  necessity  of  an  immediate  rescission  of  the 
contract  upon  a  discovery  of  the  fraud ;  and  the  judge  at 
circuit  did  not  rule,  and  was  not  called  upon  to  rule  in  res- 
pect to  the  time  at  which  the  plaintiff  should  have  rescinded 
the  contract,  and  restored  or  tendered  to  the  defendants  what 
he  had  received.  His  attention  was  not  called  to  that  ques- 
tion, and  non  constat,  that  had  the  question  been  directly 
raised,  the  plaintiff  might  not  have  shown  an  earlier  revoca- 
tion than  was  shown  at  the  trial.  The  judge  only  passed 
upon  the  character  and  quality  of  the  acts  relied  upon  as  a 
rescission,  and  not  as  to  their  timely  and  seasonable  perform- 
ance. 
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But,  passing  this,  a  fatal  error  was  comniitted,  oii  ^ihe  trial, 
in  the  exclosion  of  evidence  offered  by  the  defendantis.  The 
assignment  and  transf^&r  to  the  plaintiff  ^sOb  of  ah  undivided 
share  or  interest  in  certain  property,  and  entitled  him  to  a 
proportionate  number  of  shares  of  the  <sapitU  stock  in  the 
"  Collins  Oil  Company,"  aii  incorporated  issociitibn,  when 
Hie  corporation  should  be  fiilly  organized  and  |prep^red  to 
issue  stock  certificates. 

The  capital  stock  of  the  corporation  represented  the  inte- 
rests of  the  proprietors  of  the  property,  of  whom  the  plain- 
tiff became  one  by  his  purchase  of  the  defendants ;  and  ^hen 
he  should  receive  his  stock  certificate,  that,  rather  than  the 
assignment  and  transfer  from  the  defendants,  would  represent 
and  evidence  his  ownership  of  the  property  and  interests 
purchased.  The  corporation  was  organized,  and  stock  certifi- 
cates were  issued  to  the  owners,  in  October,  1885.  The 
defendants  offered  to  show,  that  the  plaintiff  applied  at  the 
office  of  the  company  for  his  stock,  and  that  it  was  delivered 
to  him  in  fulfillment  of  the  contract  of  purchase  from  the 
defendants,  and  that  he  had  accepted  it  and  kept  it,  and  had 
never  returned  it  or  canceled  it,  or  offered  so  to  do.  The 
evidence  was  excluded  upon  objection  by  the  plaintiff. 

It  was  said  by  both  counsel,  and  such  would  seem  to  be  the 
fact  from  the  evidence,  that  the  plaintiff  received  his  stock 
certificate  after  the  commencement  of  this  action.  If  so,  it 
was  necessarily  after  he  had  knowledge  of  the  fittud  of  which 
he  complains ;  and  the  act  was  a  ratification  and  affirmance 
of  the  contract.  He  could  not,  with  knowledge  of  the  fraud 
which  had  been  practiced  upon  him,  take  any  benefit  under 
the  contract,  or  change  the  condition  of  the  prepay,  the 
subject-matter  of  the  contract,  and  then  repudiate  the  con- 
tract. The  taking  of  a  benefit  is  an  election  to  ratify  it,  and 
concludes  him.  He  cannot  be  allowed  to  deal  with  the  sub* 
ject-matter  of  the  contract,  and  afterward  disaffirm  it.  The 
election  is  with  the  party  defrauded  to  affirm  or  disaffirm  the 
contract ;  but  he  cannot  do  both.  (Masson  v.  JSovedj  1  Denio, 
69.)    By  accepting  the  stock  certificate,  he  elected  to  abide 
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by  the  pnrchade.  Bat,  if  the  certificate  of  6to<^  was  received 
before  the  oomihenoement  ci  the  action,  and  before  the  plain- 
tiff h^  knowledge  of  the  fi^ud,  he  was  bound,  upon  a  reeciB- 
sion  of  th6  contract)  t6  i^tore  to  the  defendants  aQ  that  he 
had  received  froin  them,  atid  all  that  he  Ind  «cqtiired  under 
it ;  to  place  the  defendante  in  statu  quoy  as  neftr  as  ptacti- 
cable.  I^he  kw  not  only  requires  a  disaffirmance  of  the  con- 
tract at  the  earliest  practicable  moment  after  discovery  of  the 
cheat,  but  a  Tetom  of  all  that  has  been  received  under  it,  and 
a  restoration  of  the  other  party  to  the  condition  in  which  he 
stood  before  the  contract  was  made. 

To  retain  any  part  of  that  which  has  been  received  upon 
the  contract  is  incompatible  with  its  rescission.  {M<i9Bon,  v. 
Bovety  etepra;  Voorhees  v.  Earlj  2  HiU,  288;  Hogan  v. 
Weyer^  5  id.,  889.) 

The  contract,  althoagh  frandnlent,  was  not,  ipdofa^sta,  void, 
bnt  only  void  at  the  election  of  the  plaintiff,  and  a  retam  of 
what  be  had  received  nnder  it.  Whdre  a  party  had  parted  with 
goods  for  the  note  c^  a  third  p€a*8on,  upon  the  fraudulent  repre- 
sentations of  the  purchaser  as  to  the  solvency  of -the  maker,  and 
had  recovered  a  judgment  upon  the  note,  tiie  court  held  that 
he  could  not  rescind  the  sale  without  tendering  an  assign- 
ment of  the  judgment    {Baker  v.  RdbbinSy  2  Denio,  136.) 

The  evidence  offered  was  material  upon  the  question  of 
affirmance  of  the  contract,  as  well  as  in  respect  to  the  acts 
necessary  on  the  part  of  the  plaintiff  to  a  rescission  of  it,  and 
upon  the  right  of  the  plaintiff  to  recover  the  money  paid, 
and  should  have  been  admitted.  If  the  fiict  had  been  proved, 
as  offered,  that  the  plaintiff  had  received  and  kept  his  certi- 
ficates of  stock,  a  transfer  or  delivery  of  these  certificates,  or 
a  tender  to  the  defendants,  was  necessary  to  a  complete  rescis- 
sion of  the  contract,  and  the  evidence  offered  was  competent  and 
material.  It  follows  that  the  order  granting  a  new  trial  must 
be  affirmed  and  judgment  absolute  given  for  tlie  defendants. 

This  is  a  fit  case  to  allude  to  tiie  haiardous  practice  which 
is  becoming  so  general,  of  risking  an  appeal  to  this  court  from 
an  order  granting  a  new  trial,  with  a  stipulation,  made  neces- 
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sary  by  statate,  that  in  case  the  order  is  affirmed,  jadgment 
abeolute  shall  be  given  agaip^t  the  party  appealing.  There  is 
bnt  a  single  class  of  cases,  and  the  individnal  cases  coming 
within  it  are  rare,  in  which  this  conrse  can  prudently  be 
adopted.  It  is  only  proper  and  admissible,  when  the  sole 
question  that  can  be  presented  upon  the  record,  relates  to  and 
will  determine  the  merits  of  the  controversy,  unembarrassed 
by  incidental  questions  affecting  the  trial,  but  not  necessarily 
decisive  of  the  true  merits  of  the  litigation.  K  every  fact 
that  can  affect  the  result  has  been  upon  the  trial  adjudged 
&vorably  to  the  party  against  whom  the  new  trial  has  been 
granted,  and  no  exceptions  have  been  taken  to  the  admission 
or  rejection  of  evidence,  or  to  the  rulings  upon  minor  or  inci- 
dental questions  in  the  progress  of  the  trial,  which,  if  well 
taken,  will  entitle  the  exceptant  to  a  new  trial ;  in  other 
words,  if  the  objections  and  exceptions  taken  at  the  trial,  and 
to  the  recovery,  cannot  be  obviated  upon  a  second  trial,  but 
the  verdict  and  judgment  must  necessarily  be  adverse  to  the 
party  against  whom  the  new  trial  has  been  granted,  if  the 
order  and  decision,  stand  an  appeal  from  the  order,  with  the 
stipulation  for  judgment  absolute  in  case  the  order  is  sus- 
tained, may  be  advisable.  But  ordinarily,  as  in  this  case, 
there  are  exceptions,  which,  if  well  taken,  will  entitle  the 
unsuccessful  party  to  a  new  trial,  but  the  decision  of  which 
will  not  finally  or  necessarily  determine  the  merits  of  the 
action  or  the  rights  of  the  parties ;  and  in  such  cases  the 
exceptions  must  be  clearly  frivolous  to  justify  the  hazard  of  an 
appeal  from  the  order  granting  a  new  trial,  with  the  consent 
to  a  judgment  absolute  upon  an  affirmance  of  the  order. 
The  decision  of  the  questions  presented  by  the  record  in  this 
case,  were  not  necessarily  &tal  to  the  plainti£^  but  they  are 
made  so  by  the  appeal  from  the  order,  and  the  giving  of  the 
ordinary  statutory  stipulation,  and  the  plaintiff  loses  the  benefit 
of  a  second  trial. 

The  order  must  be  affirmed,  and  judgment  absolute  for  the 
defendants. 

All  concur.    Order  affirmed. 
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Edwabd   Mbhl^   Appellant,   i;.*  William  Yokdebwulbekb, 

Bespondent. 

An  order  made  at  Qeneral  Term  rerereing  a  judgment  absolutely,  without 
granting  a  new  trial,  cannot  be  i^pealed  from  as  an  order.  To  review 
it,  Jud^nent  should  be  perfected  thereon,  and  an  appeal  taken  from 
the  judgment    The  order  alone  is  not  a  judgment 

(Aigned  November  Sdd,  1871 ;  decided  November  28th,  1871.) 

Appeal  from  an  order  of  the  General  Term  of  the  second 
judicial  district,  reversing  a  judgment  entered  npon  the 
decision  of  the  court  at  Special  Term  in  favor  of  plaintiflT. 

The  action  was  brought  to  enforce  the  specific  performance 
->{  a  contract  to  convey  lands.  It  was  tried  at  Special  Term, 
and  judgment  rendered  in  &vor  of  plaintiff.  Upon  appeal,  this 
judgment  was  reversed  and  the  complaint  dismissed  without 
costs.    "No  judgment  was  entered  upon  the  order  of  reversal. 

J.  A.  0ro88j  for  appellant. 

M.  Beachj  for  respondent.  The  appeal  is  from  a  judg^ 
ment,  none  has  been  entered,  as  an  order,  it  should  have 
directed  a  new  trial.  (Astar  v.  D ATnoreamR^  8  N.  T.,  107; 
Meyer  v.  City  of  LowiBmUe^  26  Barb.,  609 ;  Marquat  v.  Mar- 
quat^  12  N.  T.,  886 ;  Mmondston  v.  MoLoud^  16  N.  T.,  648.) 

Bapallo,  J.  The  order  made  at  General  Term  reversed 
the  judgment  at  Special  Term  absolutely,  granting  no 
new  trial.  It  could  not,  therefore,  regularly  be  appealed  from 
as  an  order.  The  proper  mode  of  reviewing  it  was  to  cause 
judgment  of  reversal  to  be  perfected,  and  to  appeal  from  that 
judgment.  The  order  alone  is  not  a  complete  judgment. 
Judgment  in  pursuance  of  the  order  should  have  been  per- 
fected by  being  entered  by  the  derk  in  the  judgment  book. 
The  order  would  then  form  part  of  the  judgment  roll.  (Code, 
sections  279,  280,  281.) 

No  such  judgment  having  been  perfected,  the  objection 
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taken  by  the  coiinflel  for  the  respondent  that  the  appeal  wag 
premature,  must  be  BOBtainai}. 

We  ehonld  be  induced  to  give  ihe  Appellant  an  opportnnity 
to  rectify  this  omisBion  did  we  think  that  the  oondn&ion  of 
the  General  Term  was  enoneeiiB.  JSiit  after  a  easefiid  asami- 
nation  we  are  of  opinion  that  it  was  noit.  If  the  only  difBoohy 
in  the  case  consisted  of  the  apparent  want  of  eqnily  in  com- 
pelling the  defendant  to  deliver  a  deed  of  his  farm  before  the 
whole  of  the  consideration  of  the  sale  beeame  paiyable,  a 
judgment  might  be  so  framed  as  to  obviate  that  objection. 
But  the  second  objection  stated  in  the  opinion  of  the  court 
below,  is  insuperable.  From  the  time  of  the  alleged  breach 
a  part  of  the  subject-matter  of  the  contract  has  been  con- 
stantly undeigoing  change,  and  the  lapse  of  time  has  rendered 
a  specific  performance,  according  to  the  terms  of  the  contract, 
impossible.  The  term  of  years  which  the  defendant  was  to 
receive,  as  a  part  of  the  consideration,  has  now.  expired ;  and 
it  is,  and  was  at  the  time  of  the  trial,  impracticable  so  to 
frame  a  judgment  as  to  enable  the  defendant  to  receive  the 
stipulated  consideration  for  the  sale  of  his  fiurm.  The  case  is 
not  one  in  which  a  decree  of  specific  performance  would  do 
equity  between  the  parties.  If  the  plaintiff  is  entitled  to 
relief,  an  action  for  damages  is  the  aprpropriate  remedy. 

We  think,  therefore,  that  it  wouM  be  of  no  .avail  to  allow 
theappellant  ito  perfect  the  record,  and  that  the  appeal  fhould 
be  dismissed  with  costs. 

Alleonesnr. 

Appeal  dismissed. 
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WnxiAH  O.  SAiTDfl,  l^ceiver^  etc.,  Bei^ndent,  v.  Samuvl 

loLnosrmAL  et  aL,  AppeUants. 

U]id«r  tbe  prcyriiiobs  of  the  act  of  188B»  lo  piovide  to  tbe  iaoorpograllon  of 
fire  msorance  compaoieB  (chap.  466,  Laws  of  1858X  a  penonal  dfimand  of 
the  maker  of  a  premium  note,  given  to  a  mutual  ftie  insurance  company, 
Ib  only  made  neoeBsary,  where  it  la  sought  to  recover  a  Judgment  for  the 
enthfs  note,  as  a  penally  for  n^lectfi^  to  pay  a  paitial  asseflsment 
thefeoD. 

AssessmentB  upon  notes  given  prior  to  the  passi^  of  the  act  were  unaf- 
fected by  it,  and  could  be  recovered  without  such  demand. 

Where,  therefore,  a  premium  note  given  prior  to  18S8  was  regularly  assessed 
to  its  fsH  amount,  llie  time  of  payment  fixed,  and  notice  of  theassesBment 
duly  published,  as  nquired  by  the  charter  and  by  the  laws  of  said  com- 
pany, the  whole  note  became  du^  and  payable  upon  the  day  fixed  for  its 
payment,  and  after  the  lapse  of  six  years  therefrom,  an  action  upon  it  is 
baited  by  the  statute  of  limitations. 

(Aigued  November  20, 1871 ;  decided  November  88, 187L) 

AppfiAL  d<om  jadgment  of  tiie  General  Term  of  the  finpreme 
Ootiii;  in  %he  sixth  dicrtiriet,  Bflbming  jo^ment  entered  upon 
report  of  leferee  in  favor  of  plaintiff. 

Thie  aetSen  ieaa  brought  hj  plaintiff,  as  reoeirer  of  the 
^tna  InBcrranoe  Company  of  Utiea,  on  a  pronrfasory  note 
executed  hf  defendants  to  add  company  for  $500. 

Said  company  was  doly  foimed  and  incorporated  by  virtne 
of  the  adt  entifled  '^  An  act  to  provide  for  tibe  incorporation 
of  insurance  eompani^,''  paased  April  10,  1849,  and  said 
corporation  was  duly  organized  under  said  act,  in  March, 
1851. 

The  note  !n  suit  was  dated  Vay  8, 1851,  and  was  payable 
^  at  such  time  and  times,  and  in  sudi  portions,  as  the  directors 
of  said  company  may,  agreeably  to  their  charter  and  by-laws, 
require.'' 

On  tiie  28d  day  of  June,  1860,  the  said  company  assessed 
the  note  to  its  full  amount,  for  losses  accruing  in  said  com- 
pany, and  fixed  the  time  for  its  payment,  the  33d  day  of 
August,  1860,  and  of  which  fact  the  required  notices  by  pub- 
lication were  given. 
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Personal  demand  of  payment  of  said  aasessment  was  made 
of  defendants,  respectiydy,  on  the  29th  and  80th  days  of 
November,  1867,  and  this  action  was  commenced  on  the  .21st 
day  of  December,  1867. 

Defendants  claim  the  action  was  barred  by  the  etatate  of 
limitations,  and  plaintiff  claims,  nnder  a  statute  passed  in 
1853,  and  amended  in  1862  (see  Edmonds'  Satntes,  vol.  4,  p. 
231),  the  thirteenth  section  of  which  provides,  that  ^'the 
directors  shall,  as  often  as  they  deem  necessary,  after  receiv- 
ing notice  of  any  loss  or  damage  by  fire  sustained  by  any 
member,  and  ascertaining  the  same,  or  after  the  rendition  of 
any  judgment  against  said  company  for  loss  or  damage,  setUe 
and  determine  the  sums  to  be  paid  by  the  several  members 
thereof,  as  their  respective  portion  of  such  loss,  and  publish 
the  same  in  such  manner  as  they  shall  see  fit,  or  as  the  by-laws 
shall  have  prescribed ;  and  the  sum  to  be  paid  by  each  mem- 
ber, shall  always  be  in  proportion  to  the  original  amount  of 
his  deposit,  note  or  note^,  and  shall  be  paid  to  the  ofEioeis  of 
the  company  within  thirty  days  next  after  the  pnbUcation 
of  said  notice ;  and  if  any  member  shall,  for  the  space  of 
thirty  days  after  the  publication  of  said  notice,  and  after  per- 
sonal demand  for  payment  shaU  have  been  made,  neglect  or 
reftise  to  pay  the  sum  assessed  upon  him  as  his  proportion  of 
any  loss,  as  aforesaid,  in  such  case  the  directors  may  sue  for 
and  recover  the  whole  amount  of  his  deposit,  note  or  notes, 
with  costs  of  suit ;  but  executions  shall  only  issue  for  assess- 
ments and  costs  as  they  accrue,  and  every  such  execution  shall 
be  accompanied  by  a  list  of  the  losses  for  which  the  assessment 
is  made,"  that  the  statute  of  limitations  did  not  run,  until 
both  valid  assessment  and  personal  demand  of  the  payment 
of  the  note. 

J.  B.  Elwoodj  for  appellants.  Note  was  a  stock  note. 
{Howlcmd  V.  Ed/mand9,  24  N.  Y.,  307;  WhUe  v.  Haigkty  16 
N.  Y.,  810.)  It  was  due  at  its  date  and  the  action  barred  by 
statute  of  limitations.  (Cases  wpra  ;  Tuokerman  ▼.  Browriy 
33  N.  Y.,  297;  Sands  v.  St.  John,  23  How.,  140*)    Section 
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18  of  act  of  1868  does  not  extend  the  statate.  (  Utica  Ins.  Co. 
y.  Amerukm  Mut.  Ins.  Co.^  16  Barb.,  171 ;  AUen  et  oL.  v. 
Bvd.  Rim.  Mut.  Ins.  Co.^  19  Barb.,  442 ;  Steward  v.  Biohr 
ardsan^  6  W.,  802 ;  Code,  §  848 ;  Bruyn  et  al.  v.  Oometock, 
eto.j  66  Barb.,  9.)  Interest  on  the  note  not  recoyerable.  (23 
Barb.,  691 ;  87  Barb.,  634  K  8. ;  Edmonds'  Ed.,  p.  231 ;  §  13 
of  act  of  1868 ;  also  p.  200,  act  of  April  8, 1848.) 

Henry  R.  MygaUj  for  respondent  The  note  was  not  a 
capital  stock  or  formation  note.  {Bdl^  Retfr^  y.  ShiUey^  33 
Barb.,  612 ;  Birdseye,  Redr,  v.  Smithy  32  Barb.,  217,  218.) 
Statate  of  limitations  no  bar  to  the  action.  {Devendorfy 
RedTy  y.  Bearddey^  28  Barb.,  666 ;  Sands,  Retfr  y.  St.  John, 
86  Barb.,  684;  Howlandy  Rs^t,  y.  OwylcmdoXly  40  Barb., 
821 ;  2  R.  S.,  6th  ed.,  767,  §  44 ;  Swoage  y.  Medhvay,  19  N. 
T.,  82 ;  26  N.  Y.,  249 ;  MicMer  y.  Indiana  Turnpike  Co.,  3 
Penn.,  149.)  Interest  recoyerable  from  time  assessment  was 
dne  and  payable.    {Hyatty  Re<fTy  y.  Wait,  37  Barb.,  43.) 

GBoyEB,  J.  Althongh  the  complaint  ayers,  that  the  note  in 
Boit  formed  bnt  part  of  the  capital  stock  of  the  company,  yet 
the  other  ayerments  show  that  it  was  not  a  stock,  bnt  a  pre- 
minm  note.  This  is  also  shown  by  the  &d»  proyed  upon  the 
trial. 

The  company  was  organized  in  March,  1861,  under  the  act 
of  1849,  proyiding  for  the  organization  of  insurance  compa- 
nies. The  note  wad  made  May  8, 1861,  for  a  policy  of  insur- 
ance, in  the  form  of  a  premium  note.  The  plaintiff  was  duly 
appointed  receiyer,  upon  the  insolyenby  of  the  company,  prior 
to  June  28, 1860,  and  on  that  day  assessed  the  note,  to  its  full 
amount,  for  losses  occurring  during  the  life  of  the  policy,  for 
the  premium  upon  which  the  note  was  giyen,  and  fixed,  for 
the  time  for  its  payment,  August  22, 1860,  and,  in  due  form, 
published  the  requisite  notices  of  said  assessment,  more  than 
thirty  days  prior  to  the  time  fixed  for  the  payment  thereof. 
The  action  was  commenced  on  the  21st  of  December,  1867. 

The  defendant,  in  his  answer,  sets  up  the  statute  of  limita- 
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tions  as  a  defenoe  to  the  action.  More  than  six  yeana  I^^ 
elapsed  from  the  time  the  assessment  became  due  and  pftjabl^, 
according  to  the  charter  and  by-laws  of  the  company,  prior  to 
the  commencement  of  the  a^on.  An  ^^qq  for  the  recovery 
of  this  assessment  was  barred  by  the  Atatat^  of  Ijipitatioiis. 
The  note  w^  given  while  the  aot  of  13^  Wi|s  vn  ffffr^s^  and 
by  its  terms  made  payable  ixi  tmk  ff&tipx^  ftnd  at  s^^  (ime 
or  times,  as  the  directors  of  said  company  may  agreeable  to 
their  charter  and  by-laws  require. 

The  plaintiff,  by  his  appointment  w  reoeiver,  became  sub- 
stituted in  the  pUce  of  the  directors,  for  the  purpose  of 
requiring  payment  of  premium  notes,  whenever  requisite  for 
the  payment  of  the  losses  aod  expenses  of  the  company,  and 
his  assessment  and  notices  were  equivalent  to  that  of  the 
directors,  prior  to  the  insolvency  of  the  company.  The 
assessment  having  been  made  to  the  Wtire  amount  of  tiie 
note,  which  had  become  due  and  payable — ^in  pther  words, 
payment  of  the  whole  nx>te  havipg  been  required,  fmd  thus 
become  due  and  payable  more  than  six  years  before  the  com- 
mencement of  the  action— it  is  deaf  that  the  statu|»  }^ffB  the 
action  unless  such  bar  is  obviated  by  section  13  of  ^^hj^  act  tp 
provide  for  the  incorporation  of  the  insuranoe  companies. 
(Laws  of  1868,  910.)  That  provides  th«fc  the  director  sh^U, 
as  often  as  they  deem  necessary,  ^^  after  receiving  notice  of 
any  loss  or  damage  by  fire  sustajned  by  any  number,  and 
ascertaimng  the  same,  or  after  the  rendition  pf  any  j.udgment 
against  said  company  for  loss  m  damage,  /settle  and  determine 
the  sums  to  be  paid  by  the  several  myemberB  thereof  as  their 
respective  portion  of  such  loss,  and  publish  the  same  in  such 
manner  as  they  shall  see  fit,  or  as  the  by-law^  i^^  have  pre- 
scribed ;  and  the  sum  to  be  paid  by  each  member  ahall  always 
be  in  proportion  to  the  original  amount  of  his  deposit  note  or 
notes,  and  shall  be  paid  to  the  officers  of  the  company  within 
thirty  days  next  after  the  publication  of  said  notice ;  and  if 
any  member  shall,  for  the  space  of  thirty  days  after  the  publi- 
cation of  said  notice,  and  after  persooial  demand  for  payment 
shall  have  been  made,  neglect  or  refuse  to  pay  the  .sum 
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asBessed  upon  him  as  his  proportion  of  any  loee,  as  aforesaid, 
in  such  case  the  directors  may  sue  for  and  recover  the  whole 
amount  of  his  deposit  note  or  notes,  with  costs  of  suit ;  but 
execution  shall  only  issue  for  assessments  and  costs  as  they 
accrue." 

The  position  of  the  counsel  for  the  respondent  is,  that  the 
effect  of  this  section,  is  to  preclude  the  right  to  maintain  any 
action  upon  the  note,  or  for  the  recovery  of  any  assessment 
thereon,  until  a  personal  demand  for  the  payment  of  the 
assessment  shall  have  been  made,  and  he  cites  numerous  cases 
where  it  has  been  held,  that  the  action  would  not  lie  in  the 
absence  of  such  demand.  But  these  were  actions  for  the 
recovery  of  the  entire  note,  and  generally  upon  notes  made 
after  the  act  of  1858  was  passed,  which  by  section  twenty  was 
made  applicable  to  companies  organized  under  the  act  of 
1849.  But  the  note  in  the  present  case  was  given  in  1851, 
and  in  no  case  has  the  question,  whether  an  assessment  upon 
such  a  note  can  be  recovered  without  a  personal  demand, 
arisen,  much  less  been  decided  that  it  could  not,  such  a 
decision  would  materially  modify  the  contract.  That  is,  to 
pay  in  such  portions,  and  at  such  time  or  times,  as  the 
directors  may,  agreeable  to  their  charter  and  by-laws  require. 
The  right  so  to  recover  was  vested  in  the  company,  and  it 
may  well  be  doubted,  whether  it  was  competent  for  the  legis- 
lature to  impose  any  restrictions  upon  the  exercise  of  this 
right.  But  it  is  unnecessary  to  determine  this  question,  as 
no  such  attempt  has  been  made  by  the  section  under  consi- 
deration. A  personal  demand  is  only  thereby  made  necessary, 
when  it  is  sought  to  recover  a  judgment  tor  the  entire  note, 
as  a  penalty  for  neglecting  to  pay  a  partial  assessment  thereon. 
Whether  assessments,  without  a  personal  demand,  can  be 
recovered  upon  notes  made  after  the  passage  of  the  act  of 
1853,  is  a  question  not  arising  in  the  present  case.  Be  that 
as  it  may,  it  is  dear  that  such  assessments  upon  notes  made 
before  that  time  may  be  so*  recovered.  Personal  demand  in 
the  present  case  was  mad^  the  latter  part  of  November,  1867. 
This  was  after  the  statute  had  run  upon  the  assessment. 

SioKXLS — Vol.  L        69 


546         In  BB  N.  Y.  AND  H.  R.  R.  Co.  v*  Eip  et  aL         [Not., 


TT  518 
us  981 
118   884 


Statement  of  case. 


It  woi^d  be  Bingnlar  indeed,  if  a  reAisal  to  pay  a  partial 
assesBinent,  upon  a  preminin  note  barred  by  the  statute  upon 
personal  demand,  should  render  the  party  liable  to  the  recov- 
ery of  a  judgment  for  the  amount  of  the  note,  including  such 
assessment.  And  yet  that  does  not  differ  from  the  present 
case.  Here  the  assessment  was  the  entire  note.  The  whole 
note  had  thus  become  due,  and  barred  by  the  statute,  and  the 
personal  demand  did  not  revive  it.  This  renders  it  unneces- 
sary to  consider  the  other  grounds,  upon  which  the  bar  of  the 
statute  was  sought  to  be  maintained  by  the  counsel  for  the 
appellant.  The  judgment  appealed  from  must  be  reversed, 
and  a  new  trial  ordered,  costs  to  abide  the  event. 

All  concur.    Judgment  reversed. 


In  the  Matteb  op  the  Petition  op  the  New  Yoke  and 
Hablebc  Railroad  Company,  Respondent,  t?.  Elbsbt  S. 
Eip  and  Elizabeth  Eip,  Appellants. 

Statutes  delegating  the  right  of  eminent  domain  to  railroad  and  other  cor- 
porations for  public  use,  being  in  derogation  of  common  right,  are  not  to 
be  extended  by  implication,  and  must  be  strictly  complied  with.  Yet 
they  are  not  to  be  construed  so  literally,  as  to  defeat  the  evident  purposes 
of  the  legislature. 

The  powers  granted  will  extend  no  fiuther  than  is  expressly  stated  in  the 
act,  or  than  is  necessaiy  to  accomplish  its  general  scope  and  purpose.  If 
there  remains  a  doubt  as  to  the  extent  of  the  power,  after  all  reasonable 
intendments  in  its  &yor,  the  doubt  will  be  solyed  adversely  to  the  claim 
of  power. 

Passenger  depots ;  convenient  and  proper  places  for  the  storing  and  keeping 
of  cars  and  locomotives;  proper,  secure,  and  convenient  places  for  the 
receipt  and  delivery  of  fi«ight,  and  for  the  safe  and  secure  keeping  of 
property  between  the  time  of  its  receipt  and  dispatch,  or  after  its  arrival 
and  discharge,  and  before  delivery,  are  among  the  acknowledged  neces- 
sities for  the  running  and  operating  a  railroad,  and  the  right  to  take  lands 
for  those  purposes,  is  included  in  the  grant  of  power  given  by  the  general 
railroad  act  as  amended  in  1860  (Laws  of  1869,  chapter  287,  section  IX 
which  authorizes  railroad  corporations,  to  acquire  real  estate  ^  for  the 
purposes  of  its  incorporation,  or  for  the  purpose  of  ruxming  or  operating" 
itsjoad. 
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It  is  no  objection  to  proceeding  under  that  act,  that  there  are  other  lands  in 
the  same  vicinity  equally  well  adapted  for  the  purpose,  which  possibly 
might  be  acquired  by  purchase.  The  location  of  the  buildings  and  struc- 
tures of  the  company  is  within  the  discretion  of  its  managers,  and  courts 
will  not  supervise  it  ordinarily. 

A  usufructuary  right,  either  temponury  as  to  its  continuance,  or  limited 
as  to  its  character,  does  not  give  to  the  company  the  property  which  it 
has  a  right,  under  the  statute,  to  acquire.  And  whenever  the  proper 
running  and  operating  its  road,  and  the  interests  of  the  public  require 
permanent  structures^  it  is  no  objection  to  a  proceeding  to  acquire  the  land 
in  fee,  that  the  company  is  a  lessee  of  the  premises  for  a  term  of  years. 

(Argued  November  21st,  1871 ;  decided  November  28th,  1871.) 

Appeal  by  Elbert  S.  Eip,  and  wife,  from  an  order  of  the 
General  Term  of  the  Sapreme  Oowd  in  the  first  department, 
affirming  an  order  made  at  Special  Term,  appointing  oom- 
misfiionerg  to  appraise  lands  required  by  the  applicant,  the 
"Sew  York  and  Harlem  Railroad  Company,  for  the  purposes 
of  operating  its  railroad.  The  proceeding  was  initiated 
under  the  authority  conferred  by  the  amendment  of  the 
general  railroad  act  in  1869,  upon  railroad  corpoirations,  to 
take  the  property  of  individuals  for  railroad  purposes. 

The  premises  sought  to  be  condemned  by  the  proceedings, 
consisted  of  a  plat  of  ground  in  the  city  of  New  York, 
between  Fortynseventh  and  Forty-eighth  streets,  and  Fourth 
and  Lexington  avenues.  The  property  had  been  leased  by 
the  applicant  of  the  present  appellants  in  1858,  for  the  term 
of  twenty-one  years,  at  an  annual  rent  of  $5,000,  and  has 
been,  and  is  now  used  for  the  purposes  of  the  road,  in  con- 
nection with  the  transportation  and  delivery  in  Kew  York, 
of  hay,  milk,  and  general  freight.  The  present  application 
is  made  upon  the  ground,  that  the  great  increase  of  the  busi- 
ness of  the  road,  in  connection  with  the  necessary  changes 
made,  and  being  made  in  its  depots  and  warehouses,  render 
it  necessary  to  erect  upon  the  plat  of  ground  in  question, 
permanent  and  very  expensive  structures,  and  that  such 
structures  ought  not,  and  cannot  prudently  be  put  upon  pre- 
mises in  which  the  applicant  has  but  a  short  term. 

The  appellants  objected  that  other  property  in  the  vicinity. 


548         Ijr  KB  N.  Y.  AND  H.  R  R.  Co.  V.  Eip  et  aL       [Nov., 


Statement  of  case. 


equally  accessible  and  conyenient,  cotild  be  had,  and  that  bo 
long  as  the  applicant  had  a  right  to  the  present  possession 
and  use  of  the  premises  under  the  lease,  the  statute  did  not 
authorize  a  proceeding  to  condemn  the  reversion,  or  to  secure 
the  fee  of  the  property  to  meet  the  future  requirements  of 
tlie  company.  The  Supreme  Court  overruled  the  objections, 
sustained  the  application  and  granted  the  order  appointing 
commissioners  to  appraise  the  land,  and  that  order  is  brought 
by  appeal  to  this  court. 

E.  S.  Oerrtfy  for  appellants.    The  statutes  authorizing  this 
proceeding  are  to  be  strictly  construed.    {B.  and  8.  JS.  JS. 
Co.  V.  Davisy  43  N.  T.,  187;   WOb  v.  M.  and  Z.  R.  Co.,  1 
Eng.  Rail.  Cases,  439;  In  re  W.  and  C.  R.  R.  Co.,  66  Barb., 
456 ;  Sharp  v.  Johnson,  4  Hill,  92,  99 ;  Sharp  v.  Spier,  4 
Hill,  76 ;  Spragtie  v.  Birdsall,  2  Cow.,  419 ;  Vanwiclde  v. 
Cam.  and  Am.  R.  R.  Co.,  2  Green  (14  N.  J.  L.),  162;  State 
V.  Jersey  OHy,  1  Dutch.  (26  ISf.  J.  L.),  309 ;  Adams  v.  Sara- 
toga R.  R.  Co.,  10  N.  T.  (6  Seld.),  328 ;  Vanhome  v.  Dor- 
ranoe,  2  Dallas,  304;  Bradley  v.  iT.  Y.  and  N.  H.  R.  R. 
Co.,  21  Conn.,  291 ;  Morehead  v.  8.  M.  R.  R.  Co.,  71  Ohio, 
340,  341;  Palairet's  Appeal,  3  Phil.  Legal  Gazette,  169.) 
The  land  is  not  needed  ^'  for  the  purposes  of  its  inoorporar 
tion,"  and  cannot  be  taken  for  warehouse  purposes.    {More- 
head  V.  Z.  M.  R.  R.  Ch.,  17  Ohio,  341 ;  Webb  v.  M.  R.  Co., 
4  M.  &  C,  116 ;  Oarside  v.  Proprietors  of  Trent  and  Mer- 
sey Namgaiion,  4  T.  R.,  581 ;  Thomas  v.  Boston,  etc.,  R.  R. 
Co.,  10  Mete.,  472 ;  Norway  Plains  Co.  v.  Boston,  etc.,  R. 
R.  Co.,  1  Gray,  263 ;  lUmois  Central  R.  R.  Co.  v.  Alexanr 
der,  20  HI.,  23;  Richards  y.  Mich.  Southern,  etc.,  R.  R.  Co., 
20  HI.,  404 ;  Porter  v.  Chicago,  etc.,  R.  R.  Co.,  20  Dl.,  407  ; 
Dams  V.  Mich.  Southern,  etc.,  R.  R.  Co.,  20  HI.,  412 ;  Pea- 
pie  V.  IT.   Y.  and  Harlem,  R.  R.  Co.,  46  Barb.,  78,  80 ; 
Dry  Dock  R.  R.  Co.  v.  N.  T.  and  Harlem  R.  R.  Co.,  80 
How.  Pr.  R.,  47-49,  in  point.)    It  cannot  be  taken  to  save 
the  company  part  expense.    {Zloyd  v.  ChM.,  Zond.  and 
Dover  Railroad,  11  Jurist.,  N.  S..  886 ;  Cheat  H.  R.  R.  Co., 
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y.  Mcmohester  8.  cmd  L.  B.y  10  Eng.  L.  &  E.  B.,  11 ;  Red- 
field  on  Railroads,  §  218 ;  Floioer  v.  Z.  B.  and  S.  B.  Oo.^  2 
De  Ger.  &  S.,  830,  834,  336.)  It  can  only  be  taken  for  the 
neceseities,  not  the  convenience  of  the  company.  (Plairet's 
Appeal ;  The  C.  B.  Co.  v..  Oredey^  17  N.  EL,  57 ;  Lindsay 
V.  (hnnarsj  2  Bay.  &  0.,  6 ;  State  v.  Comers  of  lU.^  23  N. 
J.,  610;  Mayor  of  A.  v.  O.  and  P.  B.  B.  Co.,  Penn.,  860 ; 
S.  W.  B.  Co.  V.  Board  of  H.,  4  E.  ife  B.,  189.)  The  present 
application  not  justified  by  any  public  necessity,  and  the 
right  of  eminent  domain  extends  no  farther.  {Bennetts. 
B&yU,  40  Barb.,  557 ;  VaHok  v.  Smith,  5  Paige,  187, 169  ; 
S.  C,  9  id.,  567, 559 ;  Bedtman  v.  Saraiogay  eto.y  B.  B.  Co., 
8  id.,  46,  78  ;  Bloodgood  v.  Mohanxik  wad  Hudson  B. 
B.  Oo*y  18  "Wend.,  9;  People  v.  Sup.  of  Westohestery  4 
Barb.,  64,  76 ;  Matter  of  Albany  St.,  11  Wend.,  149 ;  Mat- 
ter of  J.  and  C.  SireetSj  19  Wend.,  669;  Embery  v 
Conner,  8  Com.,  511;  Nesbet  v.  Swwnby,  89  111.,  110 
GUurTc  V.  Whiie,  2  Swan,  640 ;  Hoge  v.  Swam.,  6  Md.,  237 
Tm  Eyck  v.  DeUma/re  ondB.  B.  B.  Co.,  3  Ham.  (18  N.  J 
8.),  200 ;  Jinsman  v.  £.  and  D.  B.  B.  Co.,  2  Dutch  (24  N 
J.  S.),  48 ;  Coatar  v.  /.  W.  Co.,  18  N.  J.  Eq.  (3  E.  C.  Green), 
64,  518 ;  Parham  v.  Jvsticee  D.  Co.,  9  Qa.,  341,  863 ;  Powers 
V.  B^gm,  6  N.  T.,  368,  367 ;  People  v.  White,  11  Barb.,  24, 
82 ;  WhiU  V.  WhiU,  6  Barb.,  474,  485  ;  Embv/ry  v.  Connor,  8 
Comst.,  571;  Taylor  v.  Porter,  4  Hill,  140;  Sadler  v. 
Zanghaan,  34  Ala.,  811,  332 ;  Wame  v.  Smith,  6  Paige,  159 ; 
WUkimon  V.  Ldcmd,  2  Peters,  627, 657 ;  State  v.  Brown,  27 
N.  J.  S.  (3  Dutch),  13,  28 ;  W.  B.  and  B.  Co.,  6  How.  U.  S., 
507;  Lands'  Appeal,  65  Penn.,  16;  M.  S.  Co.  v.  Mayor, 
etc.,  4  Caldwell,  419  ;  Eldridge  v.  Smith,  84  Vt.,  484,  496 ; 
^ate  V.  M.  and  E.  B.  B.  Co.,  25  N.  J.  S.,  437 ;  Baldwin  v. 
M.  ofN.  jr.,  2  Keyes,  894;  Adder  v.  BaU,  8  Dall.,  147.) 
As  the  company  has  a  lease,  the  proceeding  is  premature 
and  unnecessary,  and  is  an  effort  to  impair  the  obligation  of  a 
contract.  (  W.  B.  B.  Co.  v.  i?MJ,  6  How.  U.  8.,  516 ;  Y(mn/g 
V.  Harrison,  6  Ga.,  130 ;  Ford  v.  THey,  6  Bam.  &  Cres., 
826 ;  Bowdell  v.  Pa/rsons,  10  East,  859 ;  Elderton  v.  Emmons, 
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4  House  of  L.  Gas.,  624 ;  Atterson  v.  /StevenSy  1  JoriBt,  196.) 
A  legislative  enactmeui;  cannot  vitiate  a  oontract,  and  the 
company  cannot  do  so  by  invoking  the  rights  of  eminent 
domain.  (Brooklyn  Pa/tk  ComWa  v.  Armstrong^  44  N.  Y. ; 
IXoyd  V.  8.  01,  OfMl  D.  JS.y  11  Jurist  U.  S.,  386 ;  Hmderwn 
V.  E.  R,  Co.,  17  Texas,  677-9 ;  McCarly  v.  Sadl&^,  12  OaL, 
631 ;  2  Kent  Com.,  840;  2  Story  on  the  Constitution,  §  1385 ; 
Dartmouth  CcUege  v.  WoodAJowrd^  4  Wheat.  B.,  ^'i&yFletd^er 
V.  Pecky  6  Cranch,  137 ;  Charles  Biver  Bridge  v.  Warren^ 
Bridge  et  al.y  Peters'  S.  C.  R,  678.)  The  Constitution 
authorizes  the  taking  of  land  for  public  use,  not  the  taking  of 
the  title  of  land  already  subjected  to  public  use.  (JSdgerton 
V.  JBufy  26  Ind.,  36 ;  CHeey  v.  O.  and  O.  R.  B.,  4  Ohio,  308.) 

M.  Beachy  for  respondent.  The  corporation  is  the  only 
judge  of  what  property  is  most  appropriate  to  its  wants. 
(Oswego  Bridge  Co.  v.  Fiah^  1  Barb.  Ch.,  647 ;  Lund  v.  Mid- 
land B.  R.  Oo.y  34  L.  J.,  Ch.  276 ;  1  Redfield  on  Railways, 
236 ;  Stockton  and  Darlington  B,  B,  Co,  v.  Broum^  9  H.  of 
Lord's  Cases,  246.)  All  required  to  be  shown  as  a  reasonable, 
not  an  absolute,  necessity.  (Boston  Waterpower  Co.  v.  B, 
and  W.  R.  B.  Go.,  23  Pick.,  360 ;  B.  and  JUT.  T.  B.  R.  v. 
Brainerdj  9th  K.  Y.  K,  100.)  The  lease  does  not  affect  the 
proceedings.  The  power  of  the  State  to  resume  title  is 
implied  in  every  conveyance.  The  lease  is  subject  to  the 
same  conditions.  (Doo  v.  TAe  London  and  Croydon  B.  R. 
Co.y  Ist  Railway  Cases,  267 ;  Stone  v.  Commercial  Railway 
Co.j  4th  Mylne  &  Craig,  121 ;  Mason  v.  Stokes  Bay  cmd  Pier 
Baihoay  Co.j  32  Law  J.  Chan.,  110.) 

Allen,  J.  That  the  land  and  premises,  the  title  to  which, 
the  applicant  seeks  to  acquire  by  these  proceedings,  are 
required  for  the  purposes  of  the  corporation  is  beyond  dis- 
pute, as  is  also  the  fact  that  the  corporation  has  been  unable 
to  agree  for  the  purchase,  by  reason  of  the  unwillingness  or 
inability  of  the  owners,  the  present  appellants,  to  treat  for 
the  sale  of  the  same  for  railroad  purposes. 


1871.1        Ik  bb  N.  Y.  akd  H.  B.  R  Co.  v.  Eip  et  al.  551 

Opinion  of  the  Court,  per  AuiBH,  J. 

The  best,  and  highest  evidence  of  the  neoesBities  of  the 
applicant  i%  that  Bince  1868,  the  company  has  been  in  the 
actual  nse  and  occupation  of  the  land  at  a  large  annual  rent, 
and  at  a  large  expenditure  for  structures  thereon,  for  purposes 
connected  with  the  running  and  operating  its  railroad. 
WhUe  courts  will  not  allow  railroad  corporations  to  avail 
themselves  of  the  statutory  grant  of  power,  to  take  lands  in 
invitunij  by  taking  that  which  they  do  not  require  for  a  bona 
fids  purpose,  sanctioned  by  the  act  of  the  legislature,  when 
really  required  in  good  faith  for  the  purposes  of  the  act,  they 
will  not  interfere  to  prevent  the  taking.  (  WM  v.  The  Man- 
cJkester  and  Leeds  R,  Oo.^  4  Mylne  and  Craig,  116.)  It  is 
now  quite  too  late  to  object,  that  the  objects  and  purposes  of 
railroad  corporations  are  not  public,  or  that  the  duties 
devolved  upon  them,  and  the  services  rendered  by  them  are 
not  of  a  public  character,  and  in  furtherance  of  public  interests. 

The  public  have  an  interest  in  the  use  of  a  railroad,  and 
in  the  proper  performance  of  every  power  within  the  fran- 
chise conferred  upon  a  railroad  corporation,  and  hence  every 
facility  needed  by  such  corporation  is  for  public  purposes,  and 
whatever  is  required  to  enable  the  corporation  to  perform  its 
duty  to  the  public,  is  within  the  principle  which  permits  a 
delegation  of  power  to  it  The  right  of  eminent  domain, 
which  is  but  a  right  of  the  people  or  government  to  resume 
the  possession  of  lands  for  public  use,  and  subject  to  which 
right  property  is  always  held,  may  be  delegated  to  individu- 
als, corporations  or  municipalities  for  like  use,  and  that  the 
construction  and  operating  of  a  railroad  is  such  a  use  as  justi- 
fies a  delegation  of  this  right  is  now  beyond  question,  and  is 
not  open  for  consideration.  {In  re  R,  dk  8.  R.  Co.  v.  Dcms^ 
43  N.  Y.,  187 ;  Beekman  v.  Sar(Uoga  and  Schenectady  R. 
Cb.y  3  Paige,  46.)  It  is  undoubtedly  true,  as  claimed  in 
bdialf  of  the  appellants,  that  the  grant  of  power  being  in 
derogation  of  common  right  is  not  to  be  extended  by  impli- 
cation, and  that  the  act  conferring  the  power  must  be  strictly 
complied  with.  These  principles  are  elementary.  But  sta- 
tutes granting  these  powers  are  not  to  be  construed  so  literally, 
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or  80  Strictly  as  to  defeat  the  evident  purpose  of  the  legisla- 
ture. They  are  to  receive  a  reasonably  strict  and  guarded 
construction,  and  the  powers  granted  will  extend  no 
further  than  expressly  stated,  or  thaa  is  neoessaiy  to  aocom- 
plish  the  general  scope  and  purpose  of  the  grant.  If  there 
remains  a  doubt  as  to  the  extent  of  the  power,  after  all  rea- 
sonable intendments  in  its  favor,  the  doubt  should  be  solved 
adversely  to  the  claim  of  power.  The  purposes  for  which 
lands  may  rightfully  be  condemned  to  the  uses  of  a  railroad 
company  are  not  necessarily  confined  to  those  needful  for  the 
track,  but  the  legislature  may  confer  the  right  to  take  lands 
compulsorily,  for  all  needftd  purposes  of  the  road  and  works 
proper  and  necessary  to  enable  it  to  perform  the  public  service 
authorized  by  its  charter.  The  extent  of  the  power  depends 
upon  the  terms  of  the  grant.  The  act  under  which  the  power 
is  sought  to  be  exercised  by  the  present  applicant,  authorizes 
the  taking  of  any  such  estate  which  it  shall  require,  ^^  for  the 
purposes  of  its  incorporation,  or  for  the  purpose  of  running 
or  operating  its  road."  (Laws  of  1869,  chap.  287,  §  1.)  The 
language  of  the  act  is  very  general  and  comprehensive.  If 
lands  are  required  for  any  of  the  purposes  of  the  incorpora- 
tion, or  for  the  purpose  of  operating  and  running  the  road, 
that  is,  in  the  proper  enjoyment  and  exercise  of  the  firanchise 
conferred,  and  in  the  performance  of  the  service  to  the  public 
assumed  by  it,  they  may  be  taken  m  intn^im.  The  only 
limit  to  the  power  is  the  reasonable  necessity  of  the  corpora- 
tion in  the  discharge  of  its  duty  to  the  public.  The  right  to 
take  lands  upon  which  to  erect  a  manufactory  of  cars,  or 
dwellings  for  operatives,  is  not  included  in  the  grant.  Such 
purposes  are  not  legitimately  and  necessarily  connected  with 
the  management,  the  running  and  operating  of  the  railroad. 
{Mdrtdge  v.  Smithy  34  Vt.,  484 ;  Brainerd  v.  Pecky  id.,  496.) 
Neither  can  lands  be  taken  for  a  mere  subsidiary  or  extraor^ 
dinary  purpose.  But  passenger  depots,  convenient  and  proper 
places  for  the  storing  and  keeping  cars  and  locomotives  when 
not  in  use,  proper,  secure  and  convenient  places  having  refe- 
rence to  the  public  interests  to  be  subserved,  for  the  receipt 
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and  deliveiy  of  freight,  and  for  the  safe  and  secure  keeping 
of  property  between  the  time  of  its  receipt  and  dispatch,  or 
after  its  arrival  and  discharge,  and  before  its  removal  bj  the 
owner  or  consignee,  are  among  the  acknowledged  necessities 
for  the  running  and  operating  the  railroad,  to  the  proper 
prosecution  of  the  business  in  the  interests  of  the  public. 
They  may  be  regarded  as  indispensable  to  the  accomplishment 
of  the  general  purposes  of  the  corporation  and  the  design  of 
the  legislative  grant. 

The  purpose  and  object  for  which  these  lands  are  required 
are  clearly  within  the  scope  of  the  grant.  In  The  Renssdaer 
and  Saratoga  Bailroad  Company  v.  Dams  {mpra)j  the  appli- 
cation was  not  for  the  lona  fide  purposes  of  the  corporation, 
but  for  speculative  purposes,  and  in  fraud  of  the  act  conferring 
the  power.  The  lands  were  not  wanted  for  any  legitimate 
purpose  authorized  by  the  act ;  and  the  court,  in  the  just 
exercise  of  the  power  vested  in  it,  to  supervise  and  control  the 
discretion  of  corporations  in  the  exercise  of  statutory  powers, 
and  following  well  established  precedents,  by  its  decision  pre- 
vented the  appropriation  of  individual  property  to  private 
use.  {Floioer  v.  Londony  Brighton  a/nd  South  Coast.  JS. 
Co.j  2  Drew  &  Sm.,  830.)  It  is  claimed  that  there  are  other 
lands  in  tlxe  same  vicinity,  equally  well  adapted  to  the  use  of 
the  applicant,  as  those  sought  to  be  acquired  by  these  pro- 
ceedings, and  which,  possibly,  might  be  acquired  by  pur- 
chase from  the  owners.  But  such  objections  to  these  proceed- 
ings are  untenable.  The  location  of  the  buildings  of  the 
company,  is  within  the  discretion  of  the  managers,  and  courts 
cannot  supervise  it.  The  legislature  has  committed  to  the 
discretion  of  the  corporation  the  selection  of  lands  for  its 
uses,  and  if  the  necessity  of  lands  for  such  purposes  is  shown 
and  the  lands  sought  are  suitable,  the  courts  cannot  control 
the  exercise  of  the  discretion,  or  direct  which  of  several 
plats  of  ground  shall  be  taken.  If  the  taking  of  one  plat 
of  ground  in  preference  to  another  could  be  shown  to 
work  great  mischief,  and  result  in  great  loss,  which  could  be 
prevented  by  taking  another,  and  the  proceeding  to  take  one 
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parcel  compulsorilj,  in  preference  to  another  equally  well 
adapted  to  the  uses  of  the  company,  is  from  some  unworthy 
or  malieions  motive,  and  not  in  the  interests  of  the  pnblici 
the  court  might  entertain  the  question,  and  in  the  exerciBe 
of  a  sound  discretion  withhold  its  consent  to  the  appropria- 
tion. But  in  this  case  there  are  good  reasons,  resulting  from 
the  present  occupation  of,  and  the  expensive  improvements 
put  upon  these  premises  by  the  appelant,  why  they  should 
be  taken  if  suitable  and  proper  for  the  purposes  required,  the 
owners  not  claiming  that  they  will  sustain  any  especial  injury 
peculiar  to  themselves,  which  would  not  be  sustained  by  the 
owners  of  adjacent  lands,  if  taken. 

The  only  other  question  that  need  be  considered,  is  the 
objection  that  there  is  no  present  necessity  for  these  proceed- 
ings, for  the  reason  that  the  applicant  is  now  the  lessee  of  the 
premises  for  a  term  having  several  years  yet  unexpired,  with 
the  right  to  occupy  them  for  any  of  the  purposes  of  the 
incorporation.  The  evidence  shows  that  since  the  taking  of 
the  lease  by  the  applicant,  the  business  of  the  road  has  greatly 
changed  in  character,  as  well  as  increased  in  amount  and 
volume;  that  the  growth  and  increasing  commerce  of  the 
city  has  made  necessary  great  and  material  changes  in  the 
location  of  the  depots,  freight  and  car-houses,  and  other 
works  and  structures  of  the  company ;  that  the  protection  of 
the  city  against  fires,  as  well  as  the  proper  security  and  pro- 
tection of  property  intrusted  to  the  corporation,  while  In- 
timately in  its  custody  in  the  prosecution  of  its  authorized 
business,  as  well  as  to  enable  it  to  furnish  to  the  public  the 
reasonable  and  proper  facilities,  which  are  demanded  by  the 
necessities  of  the  appropriate  business  of  the  corporation, 
require  that  the  present  temporary  and  combustible  stmo- 
tures  on  the  lands  should  be  removed,  and  larger  and  more 
permanent  structures  take  their  place,  less  liable  to  destruc- 
tion by  fire,  and  which  would  furnish  a  better  and  more  desir- 
able, as  well  as  more  safe  and  secure,  deposit  for  goods,  while 
necessarily  in  its  custody,  and  that  such  improvements  would 
cost  at  least  $125,000.    The  making  of  these  improvements 
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are  directly  in  and  for  the  public  interests,  and  not  merely  a 
matter  of  conyenience  or  profit  to  the  corporation.  The  pub- 
lic cannot  reasonably  require  these  expensive  and  permanent 
buildings,  to  be  put  upon  lands  of  which  the  railroad  com- 
pany is  not  the  owner,  and  oi  which  it  has  the  use  for  a 
period  less  than  ten  years,  without  the  privilege  of  a  renewal 
of  the  lease,  or  a  right  to  purchase  the  premises  at  the  expi- 
ration of  the  term.  The  value  of  the  materials  upon  a 
removal  of  the  buildings  would  be  but  trifling  compared  with 
the  oost  and  value  of  the  buildings  themselves.  The  neces- 
sity is  a  permanent  necessity,  and  the  uses  are  permanent 
and  not  temporary.  The  right  to  use  the  property  under  the 
lease  is  temporary,  and  does  not  supply  the  permaaent  neces- 
sities of  the  company.  A  usufructuary  right  either  temporary 
as  to  its  continuance,  or  limited  in  its  character,  does  not  give 
to  the  applicant,  the  property,  the  land  which  it  has  a  right 
under  the  statute  to  acquire  for  its  purposes.  Whenever  the 
interest  acquired  under  its  lease,  is  not  such  an  interest  as  the 
proper  running  and  operating  its  road  requires,  there  can  be 
no  good  reason  why  proceedings  may  not  be  taken  to  acquire 
the  land  in  place  of  the  term  under  the  lease.  The  necessity 
is  a  present  necessity,  having  respect  to  the  present  wants  of 
the  public,  and  the  application  is  based  upon  the  present 
business  of  the  corporation,  and  the  wants  of  the  public,  and 
not  upon  any  future  and  contingent  or  conjectural  needs, 
either  of  the  corporation  or  the  public.  The  taking  of  the 
lease  does  not  create  an  estoj^el  against  this  application. 
The  application  is  not  to  condenm  the  rent,  or  the  right  to 
the  rent  for  the  term.  It  is  to  acquire  the  land,  subject  to 
the  lease,  the  remedy  which  has  become  necessary  for  the  pur- 
poses of  the  corporation. 

The  order  must  be  afSrmed  with  costs. 

All  concur  save  Rapallo,  J.,  having  been  of  counsel  not 
sitting. 

Order  aflirmed. 
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46    566/ 

14j__548  Chbistopheb  Mubphy,  Appellant,  v,  Marta  Spaulding, 

170  "SSS  impleaded,  etc.,  Respondent. 

Plaintiff  in  his  complaint  in  an  action  upon  a  contract  for  the  sale  of  lands, 
adced  Judgment  directing  a  spedflc  performance ;  or  in  case  a  oonv^- 
ance  was  impracticable,  damages  for  non-performance.  The  referee 
decided  that  he  was  not  entitled  to  a  conveyance,  but  gave  him  damages 
for  the  non-performance.  Defendant,  M.  S.,  to  whom  the  lands  in  question 
had  been  conveyed,  entered  as  much  of  the  Judgment  asd^ed  a  spedflc 
performance,  and  plaintiff  entered  the  portion  in  his  &Yor,  and  appealed 
from  the  former  part 

Eeldf  that  the  provisions  of  the  Judgment  are  connected  and  dependent, 
that  the  part  appealed  from  should  not  be  reversed  without  a  reversal  of 
the  other ;  that  plaintiff 's  entry  of  the  part  of  the  Judgment  in  his  favor, 
and  taking  no  appeal  therefrom,  gave  the  court  no  authority  to  leverBO 
it,  was  an  election  to  accept  it,  and  a  waiver  of  his  right  to  appeal 
Appeal  therefore  dismissed. 

(Argued  November  82d,  1871 ;  decided  November  28tli,  1871.) 

This  is  an  appeal  by  the  plaintiff  from  a  judgment  rendered, 
upon  the  report  of  a  referee,  in  favor  of  the  defendant, 
Spaulding,  against  the  plaintiff,  and  affirmed  at  a  General 
Term  of  the  Supreme  Court  in  the  second  district. 

The  action  was  brought  against  Maria  Spaulding  and 
Walter  Sands,  to  compel  the  specific  performance  of  a  con- 
tract made  between  the  plaintiff  and  Sands  for  the  convey- 
ance of  a  lot  of  land  on  Staten  Island,  in  the  county  of  Bidi- 
mond,  made  on  the  8d  day  of  April,  1866.  The  complaint 
asked  judgment  that  defendant  be  compelled  to  convey,  or  if 
such  conveyance  was  impracticable,  that  Sands  be  compelled 
to  pay  damages. 

The  property  in  question  was  owned  by  one  David  Sands 
of  the  county  of  Ulster,  who  died,  leaving  a  will,  in  which  he 
devised  all  his  real  estate  to  executors  and  trustees,  in  trust, 
with  a  power  of  sale,  of  whom  one  Gteorge  W.  Sands  was 
the  survivor ;  and  he,  on  the  23d  November,  1861,  made  an 
agreement  to  sell  the  lot  in  question  to  the  defendant,  Spauld- 
ing, for  fifty  dollars.     And  at  that  time  she  paid  eighteen 
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dollars  and  twenty-two  cents  on  the  contract,  and  the  deed 
was  to  have  been  delivered  on  the  Ist  of  May,  1862. 

It  appears  that  nothing  more  was  done  under  this  contract 
until  after  the  month  of  April,  1866. 

After  the  death  of  George  B.  Sands,  sole  executor  and 
trustee  of  the  will  of  David  Sands,  deceased,  and  in  or  about 
the  year  1855,  Walter  Sands,  one  of  the  defendants,  was 
appointed  trustee  by  the  Supreme  Oourt  in  the  place  of 
George  W.  Sands,  deceased. 

On  the  3d  of  April,  1866,  Walter  Sands  agreed  in  writing 
to  sell  the  lot  in  question  to  the  appellant,  Murphy,  for 
seventy-five  dollars,  and  received  ten  dollars  on  account  of 
the  purchase-money. 

On  or  about  the  12th  of  April,  1866,  defendant,  Spaulding, 
commenced  an  action  in  the  Supreme  Oourt  against  the 
defendant,  Walter  Sands,  in  his  representative  capacity,  to 
enforce  the  performance  of  the  contract  made  with  Geoige 
W.  Sands,  and  he  was  enjoined  from  disposing  of  the  lot,  and, 
on  the  23d  of  June,  1866,  the  defendant.  Sands,  as  trustee, 
conveyed  the  lot  in  question  to  Spaulding. 

The  referee  found,  among  other  things,  that  the  defendant. 
Sands,  at  the  time  of  the  execution  of  the  agreement  with 
the  plaintiff,  knew  of  the  existence  of  the  prior  agreement 
made  by  George  W.  Sands  to  Spaulding. 

That  on  the  22d  of  June,  1856,  the  defendant.  Sands,  in 
good  fSuth  executed  and  delivered  the  deed  of  the  property 
to  Spaulding. 

The  referee,  thereupon,  ordered  judgment  in  favor  of 
Spaulding  against  the  plaintiff  with  costs,  and  in  favor  of  the 
plaintiff  against  Sands  for  eighty-one  dollars  and  twenty-one 
cents  with  costs. 

The  former  part  of  the  judgment  was  entered  on  motion 
of  counsel  for  defendant,  Spaulding,  and  the  latter  on  motion 
of  plaintiff's  counsel.  Plaintiff  appealed  from  the  judgment 
^^  except  so  much  as  in  favor  of  the  plaintiff  on  the  merits, 
and  as  to  costs  against  the  defendant,  Walter  Sands." 
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J.  ff.  Reynolds^  for  appellant.  The  delay  of  defendant, 
Spanlding,  in  seeking  to  enforce  her  contract,  was  a  bar  to 
equitable  relief.  (Sngden  on  Vendors,  378 ;  2  Story  Eq.  Jonr., 
§  776 ;  Southcov/rt  v.  BiBhop  of  Eaoeter^  8  Hare.,  319  (31 
Eng.  Ch.  R.) ;  Hanrmgton  v.  Wheder^  4  Vesey,  Jr.,  687 ; 
IZayd  V.  ColUU^  4  Bro.  Ch.  0.,  469  ;  Benedict  v.  Zynch,  1 
J.  C.  R,  378 ;  Ohaae  v.  Ebgan,  3  Abb.  R.,  N.  Y.,  57 ;  Bruce 
Y.  TUeorij  35  K.  Y.,  194.)  She  should  seek  her  remedy  in 
damages,  and  plaintiff  should  have  the  property.  {Benedict 
V.  Lynchj  1  John.  Oh.,  378.) 

8.  E.  Gkita'chj  for  respondent  Plaintiff  obtained  one  of 
the  two  forms  of  relief  sought,  has  accepted  it,  and  cannot 
appeal.  {Bemiett  v.  Van  SycMe,)  Specific  performance  a 
matter  of  discretion.  Story  £q.  Jour.,  §§  750,  750a,  751 ;  SUh 
cum  y.  Slosson,  1  How.  App.  Oases,  750,  768 ;  OkBrk  y. 
Rochester  cmd  Niag.  R.  R.  Co.^  18  Barb.,  350 ;  St.  John  y. 
Benedict^  6  J.  0.  R.,  Ill ;  MiUe  y.  Van  Voorhis,  33  Barb., 
125;  1  N.  Y.,  310;  8  Edw.,  313;  3  Sandf.,  73;  Batch  v. 
Cobby  4t  J.  0.  R.,  569  ;  KempehaU  y.  Stme,  5  id.,  193 ; 
Maree  y.  EJmandorf,  11  Paige,  379 ;  6  J.  0.  R.,  333 ;  3 
Oon.,  445.)  Plaintiff  knew  of  respondent's  equities,  and  had 
he  obtained  a  deed,  would  haye  been  compelled  to  conyey  to 
her.  (Sto.  Eq.,  §§  784,  788 ;  6  J.  Oh.,  403.)  Respondent 
had  not  forfeited  her  right  by  delay.  {St&oeneon  y.  Maxwell^ 
3N.  Y.,  408;  8  N.  Y.,  60;  Badn&ry.  Conradtj  13  N.  Y., 
108 ;  Frey  y.  Johnson^  33  How.,  316.) 

Folgbb,  J.  The  plaintiff  in  his  complaint  asks  judgment 
that  the  defendant  Sands,  be  compelled  to  grant  and  conyey 
the  premises  to  him,  or  if  such  conyeyance  is  impracticable, 
that  the  defendant  be  adjudged  to  pay  him  damages  for  not 
conyeying.  He  has  well  placed  these  two  kinds  of  relief  in 
the  altematiye,  for  it  is  eyident  that  one  is  inconsistent  with 
the  other.  One  cannot  at  the  same  time  haye  conyeyance  to 
him  of  lands,  and  damages  for  the  non*  conyeyance  of  them. 
The  judgment  entered  upon  the  report  of  the  referee,  thaf 
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the  plaintiff  was  not  entitled  to  a  conveyance,  but  was,  to 
damages  for  non-conveyance,  was  consistent.  The  plaintiff, 
however,  oonld  appeal  from  any  specified  part  of  it.  (Oode  of 
Proc,  §  327.)  Bnt  the  appellate  court  cannot  properly  reverse 
the  judgment  as  to  the  part  specified  by  the  plaintiff  and 
allow  the  part  not  complained  of  by  him  to  stand.  The  pro- 
visions of  the  judgment  are  connected  and  dependent.  The 
parts  specified  by  the  notice  of  appeal  should  not  be  reversed 
without  .a  reversal  of  the  other.  {BermeU  v.  Van  Sh/ckdj  18 
N.  Y.,  481.)  If  it  should  be  found  on  review  that  the  plain- 
tiff is  entitled  to  a  conveyance  of  the  premises,  and  convey- 
ance must  be  adjudged,  then  he  is  not  entitled  to  damages 
because  a  conveyance  is  not  and  cannot  be  made.  And  then 
to  do  justice  to  all,  the  whole  of  the  judgment  should  be 
reversed. 

K  then,  the  plaintiff  has  elected  to  accept  the  judgment  so 
far  as  it  is  in  his  favor,  he  cannot  appeal  from  it  so  far  as  it 
is  not. 

All  that  there  is  in  the  papers  which  shows  an  elec- 
tion by  the  plaintiff,  is  the  motion  for  judgment  for  him 
and  the  entry  of  it  by  his  attorney.  The  plaintiff  was  not 
obliged  to  enter  that  part  of  the  judgment  which  was  in  his 
fikvor,  to  enable  him  to  appeal  from  the  other  part,  which  was 
in  &vor  of  the  defendant  Spaulding,  and  was  entered  on 
motion  in  behalf  of  her.  So  that  his  action  in  that  regard 
cannot  be  charged  to  that  motive.  His  joining  in  the  entry 
of  judgment,  we  must  infer  was  to  secure  to  himself  the 
advantageous  part  of  it.  By  entering  it  he  has  claimed  the 
right  which  the  judgment  gave  him,  and  he  has  it  in  his 
power  at  any  time  to  enforce  it.  It  is  inconsistent  to  claim 
and  accept  this,  and  seek  to  avoid  the  other. 

Again ;  the  appellate  court  may  reverse  a£Srm  or  modify 
the  judgment  appealed  from,  in  the  respect  mentioned  in  the 
notice  of  appeal  (Code,  §  330),  and  is  confined  thereto. 
{KeUey  v.  Westeniy  2  Oomst.,  500.)  The  appellate  court  can- 
not then,  disturb  that  part  of  the  judgment  favorable  to  the 
plaintiff.    And  this  inability  results  in  this  case  from  the 
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plaintiff  having  caused  the  entry  thereof  and  taken  no  appeal 
therefrom.  It  was  an  affirmative  act  on  his  part,  which  must 
be  held  to  indicate  his  purpose  to  take  and  assert  the  ri^t  to 
damages  given  him  by  the*judgment.  The  appeal  should  be 
dismissed,  with  costs  to  the  respondent. 

All  concur. 

Appeal  dismissed. 


Jessb  M.  Emebson,  Appellant,  v.  Milo  H.  Pabsonb  and  Levi 
S.  Pabsons,  impleaded,  eta.  Respondents. 

The  dissolution  of  a  copartnership  may  be  proved  by  parol,  and  a  oertificafte 
signed  by  one  of  the  copartners  to  the  eflect,  that  he  has  purchased 
the  interest  of  the  other  members  of  the  firm,  is  competent  evidence  upon 
the  question,  whether  such  an  agreement  was  in  fiict  made,  and  as  cor- 
roborative  of  the  alleged  parol  contracts. 

A  formal  notice  of  dissolution,  signed  by  all  the  partners  and  published, 
and  a  formal  transfer  of  the  partnership  property  to  a  third  person,  are 
not  conclusive  evidence  of  the  time  of  dissolution. 

(Argued  November  24, 1871 ;  decided  November  28, 1871.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  dty  of  New  York,  affirming  a  judg^ 
ment  in  favor  of  defendants,  entered  upon  a  verdict  and 
affirming  an  order  denying  motion  for  new  trial  (Reported 
below,  2  Sweeny,  447.) 

The  action  was  for  a  balance  of  $833.83  due  on  an  adver- 
tising contract,  claimed  to  have  been  made  with  defendants 
and  one  Edward  F.  Baker  as  partners. 

The  partnership  alone  was  contested. 

That  was  proved  on  the  part  of  plaintiff  by  the  partnership 
articles  of  date  26  June,  1867,  and  plaintiff  rested. 

The  defendants.  Parsons,  alleged  and  swore  that  the  part- 
nership was  dissolved  on  the  8d  September,  1867,  and 
offered  the  following  writing  in  evidence : 
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^^  This  is  to  certify  that  I  have  purchased  the  interest  of  M. 

H.  Parsons  and  Levi  S.  Parsons  in  the  firm  of  £.  F.  Baker  & 

Co.,  and  I  hereby  agree  to  assume  all  liabilities  of  the  said 

firm,  and  hold  M.  H.  Parsons  and*  Levi  8.  Parsons  harmless. 

"E.  F.  BAKER. 
«Nbw  York,  Sept.  8, 1867." 

This  was  objected  to  by  plaintiff,  bnt  received  by  the  court, 
and  the  ruling  excepted  to. 

The  judge  subsequently  charged  that  this  writing  was  evi- 
dence of  the  dissolution  of  the  firm,  together  with  the  proof 
of  parol  dissolution.  This  part  of  th^  chaige  was  excepted 
to  by  plaintiff. 

The  plaintiff  then  introduced  the  article  of  dissolution 
signed  by  all  the  firm,  of  date  5th  December,  1867,  dissolving 
the  partnership.  This  dissolution  was  advertised  in  the 
newspapers.  The  plaintiff  also  gave  in  evidence  a  bill  of 
sale  of  6th  December,  1867,  signed  by  all  the  defendants. 

The  jury,  after  the  charge  of  the  court,  found  a  verdict  for 
defendants. 

Plaintiff  made  a  motion  to  set  aside  the  verdict  and  for  a 
new  trial,  upon  the  exceptions  taken  and  for  insuflicient  evi- 
dence, and  which  motion  was  thereupon  entertained  by  the 
judge,  who  tried  the  cause,  and  after  hearing  argument 
thereon,  denied  said  motion. 

JS.  2).  Ouher^  for  appellant. 

E.  PaMersoUy  for  respondents.  The  denial  of  motion  for 
new  trial  was  correct.  {AUgro  v.  Ihmoan^  24  How.,  212 ; 
Murphy  V.  BaJcer^  3  Bobt.,  1 ;  Townsend  Mwn.  Co.  v.  Foster^ 
51  Barb.,  350 ;  Hall  v.  Morrison^  3  Bos.,  520 ;  Lewis  v. 
JSlakey  10  Bos.)  The  only  questions  of  law  to  be  considered 
are  those  arising  under  exceptions  taken  at  the  trial.  {Mor- 
rism  V.  N.  T.  and  iT.  B.  R.  H.  Co.,  22  Barb.,  571 ;  Ingersol 
V.  Boshoicky  22  N.  T.,  425 ;  SnrU  v.  Bloomer^  13  N.  T., 
341 ;  WTieeler  v.  Oarciay  40  N.  T.,  585  ;  MeeJcings  v.  Croni- 
weUy  5  N.  Y.,  187 ;  Coon  v.  Syracuse  and  U.  B.  -ff .,  id.,  492 ; 
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Brown  v.  C.  <md  8.  R.  H.  Co.y  12  id.,  486 ;  Oatmmi  v.  Tay- 
hr^  29  id.,  649.)  The  purchase  by  Baker  effectually  deter- 
mined the  partnership. 

Ghuboh,  Ch.  J.  The  only  exception  taken  in  this  case, 
was  as  to  the  admission  of  the  paper  of  September  3d,  signed 
by  Bakei*,  and  certifying  that  he  had  purchased  the  interest 
of  the  other  two  members  of  the  firm,  in  the  firm,  and  agree- 
ing to  assume  all  the  liabilities  of  the  firm.  There  is  also  an 
exception  to  that  part  of  the  charge  relating  to  "  this  writing," 
which  it  is  claimed  refers  to  the  paper  of  September  3d, 
although  other  writings  were  introduced  in  evidence.  Assum- 
ing this,  the  same  question  is  substantially  presented  upon 
both  exceptions,  and  that  is,  that  this  paper  was  inadmissible 
as  evidence  to  prove  a  dissolution  of  the  firm.  The  two 
members  of  the  firm  who  defend  this  action,  testified  in  sub- 
stance, that  the  partnership  was  dissolved  on  the  third  of 
September,  and  that  this  paper  was  then  executed  and  deliv- 
ered by  Baker  as  evidence  of  the  dissolution. 

The  paper  was  not  in  the  nature  of  a  mere  declaration  of 
a  third  person,  but  was  an  act  tending  at  least  to  show  a  dis- 
solution. It  was  a  part  of  the  transaction  which  was  claimed 
to  be  a  dissolution  of  the  partnership.  A  dissolution  may 
be  proved  by  parol.  It  may  be  partly  by  parol,  and  partly 
in  writing,  that  is,  there  may  be  a  parol  agreement  of  disso- 
lution, and  a  writing  transferring  the  interest  of  one  member 
to  another,  or  an  agreement  to  ae»ume  liabilities,  and  neither 
of  them  express  in  terms  the  agreement  to  dissolve.  I  appre- 
hend such  a  writing,  in  part  fulfillment  of  the  parol  contract, 
would  be  competent  upon  the  question,  whether  such  an 
agreement  was  in  £a<;t  made,  as  corroborative  of  the 
alleged  parol  contract,  and  as  a  part  of  the  transaction.  The 
paper  was  not  signed  by  all  the  parties,  and  does  not  state,  in 
terms,  that  the  partnership  was  dissolved ;  but  it  was  executed 
by  one  party  and  delivered  to  the  other  two,  and  contained 
statements  which,  if  true,  would  be  presumptive  evidence,  at 
least,  of  a  dissolution.    It  states  that  Baker  had  purchased  the 
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interest  of  the  other  two  members,  and  had  assumed  the  lia- 
bilities of  the  firm.  That  would  leave  the  two  retiring  mem- 
bers without  any  interest  in  the  property  or  liability  for  the 
debts  of  the  firm,  and  would  constitute  a  dissolution.  We 
can  only  regard  this  upon  the  question  of  competeucy.  The 
effect  which  it  was  legitimately  entitled  to,  upon  the  liability 
of  the  two  retiring  members,  under  the  evidence  in  the  case, 
seems  not  to  have  been  presented  on  the  trial  so  as  to  be 
reviewable  here.  If  this  partnership  was  open  and  notorious ; 
if  it  was  known  that  the  Messrs.  Parsons  were  members,  and 
the  plaintiff  gave  credit  to  the  firm  on  their  responsibility,  or 
if  they  consented  to  the  use  of  the  firm  name  after  dissolution, 
a  private  dissolution,  not  advertised,  might  not  relieve  them ; 
but  no  such  view  seems  to  have  been  presented  so  as  to  raise 
a  question  of  law. 

On  the  fifth  of  December  it  seems  that  a  formal  notice  of 
dissolution  was  signed  by  all  the  members  and  published,  and 
a  formal  transfer  of  the  property  executed  and  delivered  to  a 
third  party ;  and  it  is  claimed  by  the  learned  counsel  for  the 
appellant  that,  as  these  papers,  upon  their  face,  show  a  disso- 
lution on  that  day,  they  furnish  conclusive  evidence  that 
the  firm  continued  until  that  time,  and  had  not  been  dissolved 
before.  The  answer  to  this  position  is,  first,  that  the  point 
does  not  seem  to  have  been  taken  on  the  trial,  and  there  is  no 
exception  bringing  up  the  question ;  and,  second,  if  there  had 
been,  it  would  not  be  tenable.  It  is  true  that  these  papers 
stated  a  dissolution  on  the  day  they  were  made,  and,  standing 
alone,  would  establish  the  fact  that  the  firm  continued  up  to 
that  time ;  but  they  were  not  conclusive.  It  was  competent, 
notwithstandiog,  to  prove  a  dissolution  at  a  previous  time. 
They  were  open  to  explanation  in  this  respect ;  and  evidence 
was  given  tending  to  prove  that,  at  the  time  of  the  dissolution 
on  the  third  of  September,  it  was  understood  that,  when 
Baker  found  a  purchaser,  a  more  formal  transfer  was  to  be 
made  and  the  dissolution  advertised,  and  that  these  papers 
were  made  and  signed  in  pursuance  of  such  agreement.  The 
judge,  in  his  charge,  properly  submitted  this,  with  the  other 
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evidence,  to  the  jury,  to  determine  when  the  disBolntion  took 
place,  and  there  was  no  exception  to  his  eharge  in  that 
respect. 

The  judgment  mnst  be  affirmed. 

All  concur. 

Judgment  affirmed. 


46  594  Isaac  G.  Sands  and  Joxl  S.  Winans,  Appellants,  v.  Chablbs 

Ceooke,  Eespondent. 

SectionB  d68  and  273  of  the  Code,  which  provide  that  a  Judgment  ahaU  not 
be  deemed  to  have  been  reversed  upon  questiona  of  fact,  unless  so  stated 
in  the  order  of  reversal,  apply  only  to  cases  tried  by  the  court  and  a 
referee,  and  not  to  cases  tried  by  Jury. 

If  it  appears  in  the  latter  case  that  the  order  granting  a  new  trial  was,  or 
may  have  been  granted  upon  queeti<»i8  of  fiic^  this  court  will  not  entei^ 
tain^nappeaL 

If  exceptions  appear  in  the  case,  which  were  well  taken,  the  court  would 
be  Justified  in  rendering  Judgment  absolute  for  respondent,  and  they  wift 
only  be  examined,  ibr  the  purpose  of  determining  whether  soch  Judgment 
shall  be  rendered  or  the  ai^>eal  dismissed. 

Defendant  owned  a  dock  upon  the  Hudson  river,  which,  prior  to  May  Ist, 
1867,  had  been  used  for  frdghting  purposes,  but  was  then  not  in  use, 
which  disuse  detracted  from  its  value.  He  entered  into  a  parol  agree- 
ment with  plaintiflb  by  which  he  undertook,  that  in  case  they  would 
carry  on  the  freighting  business  from  said  dock  and  run  aboat  therefinom 
to  the  city  of  New  Yoric  to  the  dose  of  the  season  of  navigation,  he 
would  guaranty  them  from  all  losses  or  damages  incurred.  Plamti^ 
in  pursuance  of  the  agreement,  chartered  a  steamboat  and  conducted  the 
business,  as  required,  to  the  dose  of  the  season,  and  in  so  doing  austalned 
a  loss. 

Eddy  that  the  risks  and  liabilities  incurred  by  plaintifib  were  a  suffident 
consideration  for  the  promise  of  defendant,  as  was  also  the  benefit 
secured  to  defendant's  property ;  also,  that  the  agreement  was  not  void 
for  want  of  mutuality. 

(Argued  November  28d,  1871 ;  decided  November  28th,  1871.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  seoond  department,  reversing  a  judgment  totered 
on  the  verdict  of  a  jury  and  granting  a  new  trial. 

The  facts  sufficiently  appear  in  the  opinion. 
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A.  Anthonj/j  for  appellants.  The  only  qneetions  to  be  con- 
sidered are  those  of  law  arising  upon  the  exceptions.  (Code, 
§  272 ;  84  N.  T,,  870 ;  33  N.  T.,  587.)  A  parol  promise  to 
indemnify  for  an  act  to  be  done  is  valid.  {AUaire  v.  OviUmd^ 
2  John.  Oh.,  52 ;  Me8»ere<m  y.  Lewia^  25  Wend.,  243.)  The 
questions  were  properly  determined  by  the  court  and  jury. 
{H{uirook  y.  Paddocky  1  Barb.,  635 ;  Blossom  y.  Oriffin^  3 
£er.,  569 ;  PKdfps  y.  Boetwickj  22  Barb.,  814 ;  Spencer  y. 
jSodoooifc,  22  Barb.,  826 ;   Fa2e2rm  y.  Jfi22ar(;,  3  Smith,  466.) 

O.  F.  Oametoohj  for  respondent  This  court  can  review 
questions  of  law  only.  {DtmAam  y.  WcUkmSj  12  N.  Y.,  556 ; 
(Msoomv.  Mayor,  12 'S.Y.j6S6;  OWffleldy.N.  T.omdH. 
JR.  B.  B.y  14  N.  T.,  321 ;  Thvrber  y.  Toimeendj  22  N.  T., 
617 ;  Beterly  y.  CWe,  8  K  T.,  502;  Bor^  y.  Spelman,  4  N. 
Y.,  284 ;  Livmgeixm  y.  BadoUffe,  2  N.  Y.,  184 ;  Newton  y. 
Broneouy  13  N.  Y.,  687 ;  Johnson  y.  WMUock,  13  N.  Y.,  344 ; 
Davis  y.  Wynkoopj  18  N.  Y.,  45 ;  Esd  parte  BassetL,  2  Cow., 
458.)  An  order  granting  a  new  trial  cannot  be  reviewed, 
where  the  record  shows  it  might  have  been  granted  on  a  ques- 
tion of  &ct.  {H(yyt  v.  T/umpson,  Esirs,  19  N.  Y.,  208 ; 
Oriffim,  v.  Marsuadtj  17  N.  Y.,  28 ;  MUler  v.  Schuyler,  20  N. 
Y.,  522;  Young  v.  Dams,  30  N.  Y.,  134;  VaU  v.  Adams, 
6  N.  Y.,  161 ;  DyJters  v.  AUm,  7  Hill,  49.) 

Bapallo,  J.  This  action  was  brought  to  recover  certain 
losses  sustained  by  the  plaintiffs,  and  against  which  they 
alleged  that  the  defendant  had,  by  an  oral  agreement,  under- 
taken to  indemnify  them. 

The  defendant  was  the  owner  of  a  dock  and  storehouse 
situate  on  the  Hudson  river  at  Poughkeepsie,  which  had, 
prior  to  May,  1867,  been  used  for  the  freighting  business, 
but  were  at  that  time  not  in  use.  The  complaint  alleges  that 
the  disuse  of  the  property  for  that  purpose  detracted  largely 
from  its  value,  and  that  the  defendant,  being  desirous  of 
re-establishing  the  freighting  business  from  his  said  dock,  on 
or  about  the  7th  of  May,  1867,  agreed  with  the  plainti£b  to 
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grant  to  them  the  use  of  the  dock  and  storehouse  for  the 
flighting  season  of  1867,  and  that  in  consideration  that  they 
would  carry  on  the  freighting  business  from  the  dock,  from  that 
date  onward  to  the  close  of  navigation,  and  run  a  boat  there- 
from to  the  city  of  New  York  for  the  transportation  of  freight 
and  passengers,  the  defendant  would  pay  all  loss  or  damage 
they  should  incur  thereby ;  and  that  it  was  further  agreed 
between  the  parties,  that,  in  case  the  business  should  prove 
profitable,  the  plainti&  should  pay  the  defendant  for  the  use 
of  the  dock  and  storehouse  the  sum  of  not  more  than  $300. 

The  complaint  then  alleges  that  in  pursuance  of  the  agree- 
ment 1;he  plaintiffs  chartered  a  steamboat,  and  from  the  21st 
of  May,  1867,  to  the  close  of  the  freighting  season  conducted 
the  freight  business  from  said  dock,  in  the  same  manner  as 
the  freighting  business  was  and  had  been  for  many  years  past 
conducted  from  similar  docks,  and  by  freighters  on  the  Hud- 
son river,  and  in  so  doing  sustained  a  loss  of  upward  of 
$7,500. 

The  defendant,  by  his  answer,  denied  the  agreement  to 
indemnify,  and  also  set  up  that  the  plaintiffs'  losses  were 
caused  by  their  own  negligence  in  conducting  the  business ; 
and  farther,  that  they  did  not  grow  out  of  the  legitimate 
freighting  business,  but  out  of  operations  not  included  in 
such  business. 

The  issues  were  tried  by  jury  at  the  circuit,  and  a  verdict 
was  rendered  in  favor  of  the  plaintiffs  for  $6,000  damages. 

It  appeared  upon  the  trial  that  a  large  part  of  the  plaintifib' 
losses  w«re  incurred  in  buying  and  selling  live  stock  and 
grain,  which  dealings,  they  contended,  were  necessary  for  the 
purpose  of  bringing  custom  to  the  boat. 

The  questions  litigated  at  the  trial  related  in  the  main  to 
the  facts  of  the  pase.  The  plaintiff  claimed  that  the  defend- 
ant had  agreed  to  indemnify  them  against  all  losses  which 
they  might  sustain  in  the  business,  including  not  only  the 
transportation  or  ireighting  business  proper,  but  also  their 
dealings  in  live  stock  and  grain ;  and  in  support  of  this  claim 
they  introduced  testimony  (not  excepted  to)  to  the  effect  that 
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the  defendant  agteed  to  indemnify  them  against  lofls  in  the 
j&eighting  boainess,  and  that  other  partieB,  engaged  in  a  simi- 
lar kind  of  freighting  bnsmess,  were  in  the  habit  of  trading  in 
stock  and  grain,  and  that  such  dealings  were  incidental  to 
and  indnded  in  the  freighting  business  as  customarily  con- 
dQoted« 

The  plaintiffs  and  witnesses  called  by  them  also  testified, 
that  the  defendant  was  cognizant  of  the  dealings  of  the  plain,- 
tiffs  in  stock  and  grain,  and  sanctioned  them,  and  that  in 
some  instances  he  directed  the  purchases  to  be  made. 

All  of  these  allegations  were  controverted  by  the  defend- 
ant. He  testified  that  he  never  agreed  to  indemnify  the 
plaintiffs  against  losses  in  the  freighting  business.  That  all 
that  he  said  upon  the  subject  was  that  if  the  plaintiff, 
Winans,  would  live  at  Poughkeepsie,  and  go  upon  tiie  boat, 
and  attend  to  the  money  matters  he  would  guarantee  that  the 
plaintiffs  should  lose  nothing  by  the  boat.  That  he  never 
sanctioned  their  dealings  in  live  stock  and  grain,  but  advised 
against  them,  and  that  they  were  not  part  of  the  freighting 
business,  and  in  corroboration  of  his  version  an  estimate  in 
writing  was  referred  to,  as  having  been  the  basis  of  the 
arrangement  between  the  parties,  which  estimate  showed 
the  expected  receipts  and  disbursements  of  the  transportation 
business,  but  contained  no  reference  to  any  trading  in  live 
stock  and  grain. 

Witnesses  on  the  part  of  the  defendant  also  testified,  that 
the  freighting  business  did  not  indude  the  purchase  and  sale 
of  live  stock  and  grain. 

The  court  at  the  trial  submitted  to  the  jury  the  contro- 
verted questions  as  to  the  guaranty,  and  the  subjects  which  it 
was  intended  by  the  parties  to  embrace. 

The  jury  must  have  found  in  favor  of  the  plaintiffs'  version 
of  the  contract,  as  the  amount  of  their  verdict  exceeded  the 
loss  incurred  in  the  business  of  the  boat. 

A  motion  for  a  new  trial  upon  the  evidence,  and  upon 
exceptions,  was  made  to  the  judge  at  circuit  and  denied,  and 
judgment  was  thereupon  entered  upon  the  verdict. 
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An  appeal  from  that  judgment,  and  also  from  the  order 
denying  a  new  trial,  waa  taken  to  the  General  Term,  and 
wafl  heard  npon  a  case  containing  the  evidence,  ae  well  ae  the 
exceptions  taken  at  the  trial.  The  General  Term  reversed 
the  judgment  and  granted  a  new  trial. 

The  appeal  to  this  court  from  the  order  granting  a  new 
trial,  seems  to  have  been  brought  upon  the  assumption  that 
sections  268  and  272  of  the  Code,  which  provide  that  a  judg- 
ment shall  not  be  deemed  to  have  been  reversed  on  ques- 
tions of  fact,  unless  so  stated  in  the  order  of  reversal,  apply 
to  cases  tried  by  jury.  But  it  will  be  seen  by  reference  to 
those  sections,  that  they  apply  only  to  cases  tried  by  the  court 
or  a  referee,  and  we  have  lately  held,  in  the  case  of  Wright 
V.  Htmter  (ante  page  409.  Bep.),  that  in  cases  tried  by  jury, 
where  a  new  trial  is  granted,  at  General  Term,  we  will  not 
entertain  an  appeal  from  the  order  granting  a  new  trial,  if  it 
appears  from  the  return  that  such  order  was  or  may  have 
been  made  upon  questions  of  fact 

Where  there  is  a  substantial  eonflict  in  the  testimony, 
and  a  motion  for  a  new  trial,  upon  the  evidence,  has  been 
made  at  Special  Term,  or  to  the  judge  at  circuit,  and  denied, 
and  an  appeal  from  that  order  taken  to  the  General  Term, 
the  question  of  the  v^ight  of  evidence  is  properly  before  the 
General  Term ;  and  though  there  be  also  excepti(His  in  the 
case,  it  is  impossible  to  determine  from  the  record  that 
the  new  trial  was  granted  upon  the  exceptions  alone. 

The  appellant,  therefore,  in  such  a  case  fails  to  show  that 
the  General  Term  has  committed  an  error  of  law  in  granting 
the  new  trial.  If  granted  upon  the  evidence  (the  trial  having 
been  by  jury),  its  decision  is  not  reviewable  in  this  court 
80  N.  T.,  134 ;  Wright  v.  Ekmter^  sttpra.) 

The  present  case  appears  to  have  been  before  the  General 
Term  in  proper  shape  for  review  upon  the  facts.  There  was 
a  serious  question,  upon  the  evidence,  whether  the  defendant's 
guaranty  extended  to  the  plaintiffi'  operations  in  stock  and 
grain,  or  was  confined  to  the  business  of  the  boat,  or  the 
freighting  business,  and  whether  that  business  included  the 
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dealiDgs  in  queBtion,  and  was  so  understood  by  the  parties  to 
the  ccmtraot ;  and  it  may  be  that  the  court  at  General  Term 
came  to  the  oondnsion  that  the  weight  of  the  evidence  was 
in  Ikyor  of  the  defendant  upon  that  issue.  If  so,  that  was  a 
sufficient  ground  for  the  order  granting  a  new  trial,  without 
regard  to  the  exceptions,  or  the  disposition  made  of  them. 

It  is  not  necessary,  therefore,  that  we  should  examine  the 
exceptions,  except  for  the  purpose  of  determining  whether  the 
appeal  should  be  dismissed  or  the  order  affirmed,  and  the 
plaintifis  subjected  to  an  absolute  judgment  against  them. 
If  any  exception  should  be  found  to  have  been  well  taken, 
we  should  be  justified  in  rendering  an  absolute  judgment. 
{Sast  jRvoer  Bank  v.  Ken/nedyj  4  Keyes,  279.)  But  as  the 
appellant's  counsel  claims  to  have  been  misled  by  the  case  of 
Parker  v.  Jervis  (3  Keyes,  271),  in  which  it  is  intimated 
that  the  G-eneral  Term  has  no  power  in  any  case  to  review 
the  finding  of  a  jury,  we  are  inclined  to  dismiss  the  appeal 
and  leave  the  parties  to  a  new  trial,  unless  some  point  of 
law  raised  by  the  exceptions  is  necessarily  &tal  to  the  plain- 
tiff's cause  of  action. 

The  only  point  we  find  which,  if  sustained,  would  have 
that  effect,  is  that  the  agreement  sued  upon  was  void  for 
want  of  consideration. 

It  is  urged  by  the  learned  counsel  for  the  respondent,  that 
the  business  in  question  was  to  be  conducted  by  the  plain- 
tiffi  wholly  for  their  own  benefit,  and  that  therefore,  there 
was  no  consideration  for  an  undertaking  by  the  defendant  to 
indemnify  them  against  the  losses  which  they  might  incur  in 
that  business. 

But  it  must  be  borne  in  mind,  that  the  plaintiffs  were  not 
embarked  in  the  business  when  the  guaranty  was  given.  That 
the  business  was  not  free  firom  risk,  is  shown  by  the  result. 
According  to  the  evidence  of  dxe  plainti&,  they  were  unwill- 
ing to  incur  the  hazard  of  entering  into  the  transaction  with- 
out the  defendant's  guaranty,  and  so  stated  to  the  defendant, 
and  the  guaranty  was  the  inducement  to  their  engaging  in 
the  enterprise.    By  doing  so,  they  not  only  devoted  their 
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time  and  labor  to  the  prosecntion  of  the  busmeeS)  without 
compensation  unless  successful,  but  were  obliged  to  incur  the 
responsibility  of  chartering  a  steamboat  and  making  the  dis- 
bursements, and  incurring  the  liabilities  incident  to  the  busi- 
ness. The  incurring  of  these  risks  and  liabilities  by  the 
plaintiffs  was  a  suflScient  consideration  to  support  the  defend- 
ant's promise.  It  is  not  necessary  in  such  a  case,  that  a  bene- 
fit to  the  promisor  should  appear.  It  is  sufficient  that  a  lia- 
bility is  incurred  by  the  promisee,  and  that  the  promise  is  the 
inducement  to  the  transaction.  (  Violett  v.  PatUmj  5  Oranch., 
142,  150 ;  Ohapi/n.  v.  Lapharrh,  20  Pick.,  467.) 

But,  further,  it  is  alleged  in  the  complaint,  and  not  denied 
in  the  answer,  that  the  disuse  of  the  defendant's  property  for 
freighting  purposes  detracted  largely  from,  its  value,  and  there 
was  some  evidence  in  support  of  the  allegation  that  the 
defendant  was  desirous  of  establishing  the  freighting  business 
at  his  dock.  The  defendant  was  the  sole  judge  of  the  ade- 
quacy of  the  consideration,  and  if,  by  giving  the  guaranty  in 
question,  he  not  only  induced  the  plaintiff  to  incur  liabilities, 
but  also  secured  a  real  or  fancied  benefit  to  his  own  property, 
by  causing  it  to  be  employed  in  the  manner  he  desired,  it 
cannot  be  said  that  there  was  no  consideration  for  his 
promise. 

Keither  was  the  agreement  void  for  want  of  mutuality.  It 
is  by  no  means  dear  that  there  was  not  such  an  undertaking 
on  the  part  of  the  plaintiff  to  carry  on  the  business  during 
the  freighting  season,  as  would  have  subjected  them  to  an 
action  for  its  breach,  even  while  it  remained  executory.  The 
amount  of  damages  which  could  have  been  recovered  for  such 
breach  cannot  be  material.  But  assuming  that  no  obliga- 
tion on  the  part  of  the  plaintiffs  was  created  at  the  time  the 
defendant's  promise  was  made,  and  that  his  promise  or 
guaranty  was  merely  on  condition  that  the  plainti£b  should 
perform  the  specified  acts,  yet  the  acceptance  of  the  guaranty 
and  full  performance  under  it  of  the  conditions,  would  render 
it  obligatory  upon  the  defendant.  {Kemujwoay  v.  Trdewixm^ 
6  Mees.  &  Welsh.,  601 ;  MortonY.  Bwm,  7  Ad.  &  EL,  19, 22.) 
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For  the  reaeons  before  stated,  the  appeal  ehotild  be  dis- 
miesed  with  costs. 
All  concnr. 
Appeal  dismissed. 


EiTBOTAs  Masyik  and  Fbanois  J.  Clabk,  Appellants,  v. 
Louisa  C.  Smith  et  al.,  Kespondents. 

£.  W.  B.  being  adzed  of  certain  premifles,  conveyed  them  to  B.,  in  trust, 
to  receive  the  rente,  issues  and  profite  for  the  use  and  benefit  of 
L.  C.  8.,  wife  of  the  grantor,  the  same  to  be  appropriated  according 
U>  her  directions,  and  upon  her  death,  in  case  the  husband  suryived, 
uhe  same  to  be  conveyed  to  her  children  or  descendants,  if  any  sur- 
vive her,  if  none,  then  to  him,  and  in  forther  trust  to  sell  or  mortgage 
the  premises  conveyed,  or  any  part  thereof,  whenever  desired  by  the 
wife,  *'  separate  and  apart  from  her  husband,**  and  pay  over  the  proceeds 
to  her  or  reinvest  the  same  according  to  her  directions.  B.  joined  in  the 
deed  and  accepted  the  truste ;  the  wife  did  not  Join.  Subsequently  hus- 
band and  wife  Joined  in  a  mortgage  of  the  premises  in  the  ordinary  form 
to  plaintiff,  to  secure  a  precedent  debt  of  the  husband.  L.  0.  S.  survived 
her  husband.  In  an  action  brought  to  foreclose  the  mortgage, — BiBldy 
Ist  That  the  trust  was  valid  and  the  deed  vested  the  whole  estate  in  the 
trustee,  subject  to  the  execution  of  the  trust  and  to  the  wife's  contingent 
right  of  dower,  that  the  power  of  sale  was  irrevocable  by  the  grantor, 
who  had,  at  the  time  of  the  execution  of  the  mortgage,  no  estate,  legal 
or  equitable,  in  the  premises  capable  of  being  transferred.  2d.  That  the 
wife's  inchoate  right  of  dower,  was  incapable  of  being  transferred 
or  released  by  her  during  coverture,  except  to  one  who  already  had  or 
who  by  the  same  instrument  received  an  independent  interest  in  the 
estate,  nor  could  she  bind  herself  personally  by  a  covenant  or  contract 
affecting  her  dow^  right.  She  was  not  estopped,  therefore,  by  any  such 
covenant  from  setting  up  a  subsequently  acquired  title,  and  the  plaintiff 
took  no  interest  under  his  mortgage. 

(Submitted  November  28d,  1871 ;  decided  December  5th,  1871.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  of  the  fourth  judicial  department,  affirming  a 
judgment  entered  upon  a  decision  of  the  court  at  Special 
Term,  dismissing  plaintiff's  complaint. 

This  action  is  brought  to  foreclose  a  mortgage  executed  by 
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the  defendantB,  Lomaa  0.  Szaith  and  Emory  W.  Smithy  her 
hosbandy  to  the  plaintifB^,  and  bearing  dat0  the  10th  day  of 
February,  1857.  The  mortgage  was  given  to  aeonre  an 
indebtedness  from  said  Emory  W.  Smith  to  the  plamtiffs. 

On  the  10th  day  of  January,  1851,  the  said  Emory  W. 
Smith,  beiDg  the  owner  of  the  lands  described  in  the  mort- 
gage, executed  a  tirust  deed  of  the  same  to  one  Philander 
Bennett,  which  deed  contained  the  following  trusts : 

*'  In  special  trust  and  confidence,  nevertheless,  that  the  said 
party  of  the  second  part  shall  hold  the  above  bargained  premi- 
ses, and  every  part  and  parcel  thereof,  as  a  trust  estate,  for 
the  purposes  following,  to  wit :  That,  during  the  life  of  Louisa 
C.  Smith,  wife  of  the  said  party  of  the  first  part,  the  rents, 
issues  and  profits  of  the  said  premises  and  lands  hereby 
granted  shall  be,  by  said  the  party  of  the  second  part,  received 
and  appropriated  for  the  sole  use  and  benefit  of  the  said 
Louisa  G.  Smith,  according  to  such  directions  as  she  may  give 
said  party  of  the  second  part,  separate  and  apart  from  her  said 
husband ;  and  that,  after  her  death,  in  case  the  said  party  of 
the  first  part  shall  survive  his  said  wife,  said  Louisa  0.  Smith, 
the  remainder  of  the  said  estate  hereby  granted  shall  be  con- 
veyed by  the  heirs  of  the  said  Louisa  0.  Smith,  on  her  begot- 
ten, absolutely  to  share  and  share  alike;  but  in  case  no  chil- 
dren or  descendants  of  the  said  Louisa  0.  Smith  shall  survive 
her,  that  then  the  remainder  of  the  estate  hereby  granted, 
after  her  death,  shall  be  conveyed  to  the  said  party  of  the  first 
part,  if  living. 

^^  And  in  ftirther  trust,  that,  whenever  the  said  Louisa  0. 
Smith,  separate  and  apart  from  her  said  husband,  shall  desire 
a  sale  or  mortgage  of  the  lands  and  premises  hereby  granted, 
or  of  any  part  or  portion  thereof,  then  the  said  party  hereto 
of  the  second  part  shall  sell  or  mortgage  the  same,  or  such 
part  or  portion  thereof,  according  to  such  directions,  and  pay 
over  to  the  said  Louisa  0.  Smith,  or  reinvest  the  proceeds  of 
such  sale  or  mortgage,  according  to  the  direction  given  by  the 
said  Louisa  0.  Smith  to  the  said  party  of  the  second  part, 
separate  and  apart  from  her  said  husband." 
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8nice  tke  making  of  said  deed  and  mortgage,  the  said 
Emory  W.  Smith  and  Philander  Bennett  have  both  died,  and 
the  dedbndant,  Benben  O.  Sage,  has,  by  an  order  of  the 
Sapreme  Oonrt,  been  appointed  troBtee  of  the  trafita  'men- 
tioned in  said  deed,  in  pLioe  of  aaid  Bennett  The  said  Emory 
W.  Smith  left  him  anrviving  his  wife,  the  defendant^  Louisa 
0.  Smith,  and  three  sons,  the  defendants,  Sylvester  T.  Smith, 
Albert  G.  Smith,  and  Oharles  Smith,  children  of  Lonisa  O. 
The  evidence  tended  to  show,  that  the  consideration  of  the 
conveyance  to  Bennett  was  realized  by  Emory  W.  Smith  out 
of  the  separate  property  of  his  wife  sold  and  conveyed  about 
the  same  time.  The  court  held  that  plaintiff  was  not  enti- 
tled to  maintain  his  action,  and  ordered  judgment  that  com- 
plaint be  dismissed,  with  costs. 

B.  H.  WHUamSj  for  appellants.  Any  real  estate  not  con- 
veyed by  K  W.  Smith  to  Bennett  was  susceptible  of  being 
mortgaged.  {Stenecker  v.  Diokinsonj  9  Barb.,  521 ;  2  Hand, 
66;  Moore  Y.LUOe,  VI ^.Y.y%10',  Mead y.  MitcheU.) 

O.  O.  Cot&e^  for  respondents.  The  deed  created  an  express 
trust,  and  during  its  continuance  vested  the  whole  title  in  the 
trustee.  (2  E.  S.,  chap.  1,  title  2,  art.  12,  §§  65,  60.)  The 
beneficiary  could  not  assign  or  dispose  of  her  interest.  (2  B. 
S.,  chap.  1,  title  2,  art.  2,  §  66.)  tJnless  conditions  were  ftil- 
fiUed,  an  attempted  execution  of  the  power  was  unauthorized. 
(1  E.  S.,  786,  §  121 ;  AUen  v.  D&wiU,  8  Com.,  274 ;  Bloomer 
V.  Waldron^  8  Hill,  861,  871;  Chance  on  Powers,  172, 
§464;  Waldron  v.  McComh,  1  Hill,  111;  86  N.  T.,  581; 
Hopkins  V.  MyaU^  2  B.  ife  M.,  84 ;  2  Sugden  on  Powers, 
chap.  10,  §  1,  part  18,  p.  94.)  A  court  of  equity  will  not  aid 
defective  execution  of  power  in  favor  of  a  volunteer.  (1 
Story  Eq.,  §  126 ;  2  Sugden  on  Powers,  chap.  10,  §  1,  part 
4,  p.  17 ;  4  Johns.  Chan.,  600.)  Plaintiff  not  entitled  to 
equitable  relief  as  Mrs.  Smith  stands  in  relation  of  surety. 
(8  Paige,  828 ;  6  Hill,  160 ;  1  Story  Eq.,  §  176 ;  Fielden  v. 
Oahene,  6  Blatch.,  624 ;  U.  8.  v.  Price,  9  How.  U.  S.,  88, 
90,  92;  8  Wilson,  680;  Sifjymn  v.  JFUldj  2  Oh.  Oases,  22; 
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Waters  v.  jRtfoy,  2  H.  &  G.,  810 ;  2  Sugden  on  Powers, 
chap.  10,  §  1,  part  32 ;  Vale  v.  Dederer, '  18  N.  T.,  276 ; 
£elso  y.  Tdbery  62  Barb.,  125, 131.)  Mrs.  Smith's  contingent 
right  of  dower  did  not  pass  by  the  mortgage.  (4  Seld.,  110, 
118.)  After  execution  of  deed  there  was  no  reyersionaiy 
interest  in  grantor.  (1  Johns.  C,  899;  8  Johns.,  888; 
Holmes  v.  CoHey^  81  N.  T.,  289 ;  Sngden  on  Powers,  168.) 
The  danses  of  deed  operated  as  a  grant  by  implication  of  the 
remainder  after  death  of  Mrs.  Smith  to  the  children.  (Sng- 
den on  Powers,  chap.  10,  p.  167 ;  Witts  v.  Boddmgton^  8 
Bro.  0.  0.,  95 ;  5  Ves.  Jr.,  608 ;  Cossertan  v.  Suth&rlandy  9 
Ves.  Jr.,  446. 

Allen,  J.  It  is  claimed  in  the  complaint  that  the  dower 
interest  of  Mrs.  Smith  was  affected  by  the  mortgage.  It 
conld  not  be  except  as  an  incident  to  an  estate  or  interest  of 
the  hnsband  which  was  the  subject  of  the  mortgage. 

The  right  of  dower  being  at  the  time  of  the  delivery  of  the 
mortgage  inchoate,  could  not  be  conveyed  or  assigned  either 
absolutely  or  by  way  of  mortgage.  An  inchoate  right  of 
dower  may  be  released  to  the  grantee  of  the  husband,  by  a 
proper  conveyance  executed  and  acknowledged  in  the  form 
prescribed  by  statute,  but  the  right  cannot  be  transferred  to  a 
stranger,  or  to  one  to  whom  the  wife  does  not  stand  in  privity. 
{Bobmsan  v.  Bates,  8  Met,  40 ;  Tam^hms  v.  Fonda,  4  Paige, 
448;  Jackson  v.  Yamderheyden,  17  J.  B.,  167;  1  Washburn 
on  Real  Property,  252.) 

The  right  of  a  widow  to  have  dower  assigned  to  her,  is 
not  such  an  estate  as  can  be  leased  or  mortgaged,  and  all 
instrument  purporting  to  be  a  lease,  when  it  appears  on  its 
face  that  the  subject  of  it  is  only  a  right  to  have  dower 
assigned,  does  not  estop  the  lessee  from  denying  the  title  of 
the  lessor.  {Oroade  v.  Ingrdhamfh,  18  Pick.,  88.)  Neither 
can  a  feme  covert  bind  herself  personally  by  a  covenant  or 
contract  affecting  her  right  of  dower  during  the  covertura 
Hence  a  deed  executed  by  husband  and  wife  with  covenant 
of  warranty,  does  not  estop  the  wife  in  an  action  of  eject- 
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ment  against  her  after  the  death  of  her  husband,  from  setting 
np  a  subsequently  acquired  title  to  the  same  lands.  The 
general  rule  that  a  vendor  of  real  estate  in  fee  with  covenants 
of  warranty  cannot  acquire  an  outstanding  title,  and  set  it  up 
adversely  to  his  conveyance,  is  not  applicable  to  the  deed  of  a 
feme  covert,  who  unites  with  her  husband  in  a  conveyance 
with  warranty.  (Jackson  v.  VanderAet/deny  17  J.  R,  167.) 
The  inchoate  right  of  dower  not  being  the  subject  of  a  con- 
veyance in  any  of  the  usual  forms  by  which  real  property  is 
transferred,  and  the  doctrine  of  estoppel  by  which  subse- 
quently acquired  titles,  are  made  to  inure  to  the  benefit  of 
former  grantees  of  lands  with  covenants  of  warranty  being 
inapplicable,  it  follows  that  the  grantee  or  mortgagee  claim- 
ing under  an  instrument  executed  by  a  married  woman  dur- 
ing coverture,  acquires  no  title  to  or  interest  in  the  dower  of 
the  grantor  or  mortgagor  when  the  estate  becomes  absolute, 
whether  dower  has  been  assigned  or  not  The  law  will  not 
effect  indirectly,  or  by  way  of  estoppel,  that  which  can- 
not be  accomplished  by  contract,  and  the  ordinary  forms 
of  conveyance.  If,  therefore,  the  husband  had  no  interest 
which  was  subject  to  the  mortgage,  and  passed  by  means  of 
It,  the  mortgagee  took  no  title  to  the  dower  right.  That 
30uld  only  be  released  by  a  deed  of  her  husband,  conveying 
the  estate  to  which  it  was  incident,  in  which  she  should 
unite.  (Carson  v.  Murray y  8  Paige,  488-508 ;  Jackson  v. 
Vanderheydeny  swpra  /  Page  v.  PagSy  6  Gush.,  196.) 

The  husband  had  no  estate  or  mterest  remaining  in  the 
mortgaged  premises  at  the  time  of  the  deUveiy  of  the  mort- 
gage, which  could  be  affected  by  that  instrument,  or  to 
which  the  dower  right  of  the  wife  was  incident.  He  had  by 
a  deed  of  conveyance,  delivered  and  on  record  several  years 
before  the  execution  of  the  mortgage,  conveyed  the  lands  in 
fee  to  one  Philander  Bennett,  intrust,  for  the  purposes  named 
in  the  deed ;  and  as  Mrs.  Smith  did  not  join  in  that  convey- 
ance, the  grantee  took  title  subject  to  her  contingent  right  of 
dower.  There  was  a  possibility  of  a  ftiture  estate,  but  that 
possibility  became  extinct  by  his  death  before  the  happening 
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of  the  events  upon  which|  in  any  contingenqr,  he  oould  become 
entitled  to  a  reconveyance  of  or  any  beneficial  interest  in  the 
lands.  The  trusts  of  the  conveyance  were,  that  dnrmg  the 
life  of  Mrs.  Smith,  the  wife^  the  renti^  issues  and  profits  were 
to  be  appropriated  by  the  trustee  for  her  sole  benefit  and  use, 
according  to  her  directions,  separate  and  apart  firom  her  hna- 
band ;  and,  after  her  death,  in  case  the  grantor  should  survive 
his  wife,  that  the  lands  should  be  conveyed  to  the  grantor. 

Power  was  given  to  the  wife,  separate  and  apart  from  her 
husband,  to  direct  a  sale  or  mortgage  of  the  premises  by  the 
trustee,  and  to  receive  the  proceeds  or  direct  a  reinvestment 
thereof.  It  was  only  upon  the  contingency  of  the  death  of 
the  wife,  leaving  no  children  her  surviving,  and  without  hav- 
ing exercised  the  power  of  sale  conferred,  that  any  estate 
could  have  revetted  to  the  grantor.  The  husband  and 
grantor  died  in  the  lifetime  of  the  wife,  and  of  several  child- 
ren, the  fruit  of  the  maniage,  and  the  estate,  or  right  to  a 
reconveyance,  never  vested,  and  has  now  become  impossible. 
The  trust  to  receive  and  appropriate  the  rents  and  profits  to 
the  use  of  Mrs.  Smith  during  her  life  ia  a  valid  trust.  It  is 
among  the  express  trusts  permitted  by  statute.  (1  S.  S.,  728, 
§  55.)  The  trust  being  valid,  the  statute  vests  the  whole 
estate  in  the  trustee,  in  law  and  equity,  subject  only  to  the 
execution  of  the  trust,  except  as  otherwise  provided.  (Id., 
729,  §  60.)  There  is  no  part  of  the  estate  not  embraced  in 
the  trust,  or  otherwise  disposed  of,  so  as  to  bring  it  within  the 
provisions  of  the  sixty-second  section,  which  declares  that  every 
estate  and  interest  not  embraced  in  the  trust,  and  not  otherwise 
disposed  of,  shall  remain  in  or  revert  to  the  person  creating 
the  trust.  The  same  statute  (§  61)  gives  to  the  person  creat- 
ing a  trust,  the  right  to  declare  to  whom  the  lands  to  which 
the  trust  relates  shall  belong,  on  the  event  of  the  failure  or 
termination  of  the  trust,  and  permits  a  grant  or  devise  of  the 
lands  subject  to  the  trust  By  the  deed  creating  the  trust 
and  convejring  the  lands,  the  grantee  has  created  a  valid 
power,  in  trust,  to  sell  or  mortgage  the  lands,  and  has  placed 
the  disposal  of  the  proceeds  with  the  principal  beneficiary 
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under  the  deed.  But  for  this  power  of  sale,  it  need  not  be 
denied,  that  the  creator  of  the  trust  could  have  granted  or 
devised  the  lands  subject  only  to  the  execution  of  the  trust. 

The  trust  still  continues  and  the  power  of  sale  is  valid,  and 
may  be  executed  at  any  time  upon  the  request  of  Mrs.  Smith ; 
and  when  executed,  the  purchaser  from  the  trustee  will  acquire 
a  perfect  title.    {Belmont  v.  (yBrierij  2  Kern.,  394.) 

The  power  was  irrevocable  by  the  grantor.  No  power  of 
revocation  is  reserved  in  the  deed.    (1  B.  S.,  736,  §  108.) 

So  long  as  this  power  of  sale  is  in  force,  and  the  grantor 
cannot  revoke  it,  and  by  his  death  the  possibility  of  a  revo- 
cation is  gone,  the  trustee  alone  can  grant  or  convey  the 
premises.  The  grantor  of  the  power  has  no  estate,  legal  or 
equitable,  which  is  capable  of  being  transferred.  If  the  wife 
shall  die  without  having  carried  into  effect  the  power  of  sale, 
a  question  may  arise  as  to  who  will  be  entitled  to  the  estate. 
But  it  would  seem  it  would  go,  in  the  first  instance,  to  the 
children  of  the  marriage,  as  within  the  objects  of  the  deed. 
But  without  considering  this  question  it  is  sufficient,  that  at 
the  time  of  the  mortgage  there  was  no  interest  or  estate  in 
the  husband,  which  could  be  conveyed  or  transferred  by  him 
or  by  his  act.  There  was  no  estate  or  interest,  which  would 
have  been  the  subject  of  a  lien  under  a  judgment,  or  which 
could  have  been  sold  on  execution  against  him.  {Brigg9< 
V.  Dam8y  21  N.  T.,  674.)  There  was  clearly  no  attempt  by 
Mrs.  Smith,  or  intent  to  execute  the  power  of  sale  or  mort- 
gage vested  in  her ;  and  there  is  no  defect,  therefore,  in  the 
execution  of  the  power  which,  in  any  case,  a  court  of  equity 
could  remedy. 

The  opinion  of  Judge  Taloott  at  Special  Term  is  well; 
reasoned,  and  conclusive  upon  every  point  made  in  behalf  of 
the  appellant.    The  judgment  shouM  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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William  Rbdmond,  Appellant,  v.  The  Liyebpool,  New  York 
AND  Philadelphia  Steamboat  Company,  Eespondent 

A  oomnum  carrier  by  water  is  not  dJBchaiged  from  all  respon^bflity 
for  the  safety  of  the  goods  intrusted  to  hhn,  by  a  discharge  from  the 
yessel  at  a  proper  plaoe,  reasonable  hour,  and  upon  due  notice ;  the  wharf 
or  place  of  discharge,  not  having  been  selected  by  the  owner  or  consignee 
for  storing  the  goods. 

As  a  general  role,  if  for  any  reason  the  consignee  does  not  appear  to  claim 
the  goods,  or  does  not  reoeive  them,  it  is  the  duty  of  the  carrier  to  pro- 
Tide  a  proper  place  of  deposit ;  or,  in  case  of  imported  goods,  soliject  to 
duty,  to  see  that  they  are  in  proper  custody. 

A  consignee  is  entitled  to  reasonable  time  to  remove  the  goods;  and  until 
such  reasonable  tune  has  elapsed,  they  are  at  the  risk  of  the  carrier, 
who  has  no  right  to  put  them  in  store  I6r  the  oonsigneeL 

The  contract  of  the  carrier  is  necessarily  subject  to  the  reveune  laws,  and 
his  obligation  does  not  require  a  delivery  in  contravention  thereof.  If 
the  owner  fidls  to  comply  with  the  laws,  or  after  reasonable  opportunity 
is  ^ven,  omits  to  obtain  the  necessary  authority  to  remove  or  receive  the 
goods,  and  they  are,  in  pursuance  of  law,  delivered  to  and  received  by 
the  proper  officers,  the  carrier  is  discharged  from  fturther  respODsibility. 
But  where  the  owner  has  obtahied  the  requisite  permit,  the  fiict  that  the 
removal  is  under  the  supervision  of  an  inspector  ef  customs,  does  not 
afifect  the  relation  of  the  parties.  The  owner  is  entitled  to  an  absolute 
delivery  from  the  master  of  the  vesseL 

(Aigued  November  d4th,  1871 ;  decided  December  5th,  1871.) 

Appeal  from  order  of  the  General  Term  of  the  Snpreme 
Court  of  the  first  judicial  district,  reversing  a  judgment  entered 
in  &vor  of  plaintiff,  and  ordering  a  new  trial. 

The  action  is  brought  to  reeover  the  value  of  a  box  of  mer- 
chandise, one  of  twenty-three  boxes  shipped  onboard  defend- 
ant's steamer  at  Belfast,  Ireland,  to  be  transported  to  the  city 
of  New  York. 

The  Edinburgh,  one  of  the  defendant's  steamers,  with  a 
large  miscellaneous  cargo  for  different  consignees,  indnding 
the  twenty-three  cases  for  the  plaintiff,  arrived  at  the  port  of 
New  York  on  the  first  of  March,  1866,  She  commenced  dis- 
charging on  the  sixth  of  March,  at  ten  a.  m.,  and  continued 
doing  so  until  six  p.  k.    Besumed  on  the  seventh  at  seven 
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A.  H.,  and  continued  until  six  p.  m.  On  the  eighth  began  at 
aeren  a.  m.,  and  kept  on  until  two  a.  m.  the  next  day.  On 
the  ninth,  from  seven  a.  m.  until  three  and  a-half  p.  sc.  when, 
her  inward  cargo  being  all  discharged,  she  commenced  taking 
in  her  return  cargo.  She  sailed  again  for  Liverpool  on  the 
tenth. 

The  invoices  for  the  respective  consignees  were  not  dis- 
charged separately  and  distinctly,  but  the  goods  came  out 
promiscuously  and  irregularly  as  they  were  reached. 

These  cases  were  landed  on  a  wharf  or  pier,  No.  44, 
North  river,  leased  by  the  defendant,  and  used  by  it 
exclusively.  After  being  landed  they  were  checked  by  Mr. 
Mills,  acting  in  behalf  of  the  ship,  and  also  by  a  custom 
house  ofScer  in  attendance,  whose  duty  it  was  to  direct  where 
the  goods  should  be  sent,  in  accordance  with  the  entry  pre- 
viously made,  and  the  permit  granted  thereon. 

The  cases,  including  the  missing  one,  had  been  entered  for 
warehousing,  and  the  bonded  warehouse  No.  286  Water 
street  had  been  designated  as  the  warehouse  to  which  they 
should  be  sent. 

The  defendant  had  a  delivery  derk,  whose  duty  it  was  to 
superintend  the  delivery  of  all  goods  to  the  carman  who 
carried  them  away  from  the  pier.  He  occupied  a  little  office 
outside  of  the  gate,  near  the  wharf.  It  was  his  general,  if  not 
uniform  practice,  to  take  receipts  from  the  master  carmen  for 
the  goods  carted  by  them  and  their  men  as  they  left  the  pier. 

He  was  ftirnished  by  the  defendant  with  printed  blank 
receipts,  which  he  filled  in  with  the  marks  and  numbers  of  the 
packages  put  on  the  carts,  and  to  these  he  took  the  signatures 
of  the  master  carmen  and  filed  them  away.  Such  a  receipt, 
dated  March  eightib  and  ninth,  for  twenty-two  of  the  twenty- 
three  packages  he  produced  on  the  trial. 

For  tiie  twenty-third  case.  No.  1,609,  the  case  in  dispute, 
he  had  no  receipt 

At  the  close  of  the  testimony  the  referee  was  requested  by 
the  defendant's  counsel  to  find  as  follows : 

1.  That  the  case  of  merchandise  in  the  complaint  men- 
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tioned  was  discharged  at  a  proper  and  reasoui 
place,  at  the  dty  of  New  York,  on  due  notice, 
discharge  was  a  fall  delivery  according  to  law  i 
of  the  port  of  New  York,  as  proved,  and  < 
defendant  from  all  responsibility  therefor,  wh:i 
declined  to  find,  and  defendant's  counsel  excep 

2.  That  the  said  case  of  merchandise  being 
ohandise,  received  at  this  port,  entered  in  bond 
tiff,  was  delivered  on  the  wharf  into  the  hands  c 
States  authorities,  or  placed  under  their  ousted 
and  that  such  disposition  of  such  case  was  a  sufilc 
and  discharge  of  this  defendant  of  its  obli^; 
contract  of  carriage,  which  the  referee  decline 
defendant's  counsel  excepted. 

8.  That  under  the  evidence  presented,  and  thci 
ble  to  this  case,  the  defendant  was  entitled  to 
judgment  in  its  favor,  which  the  referee  dedi 
and  defendant's  counsel  excepted. 

The  referee  found  in  his  report,  as  matter  of  f 
defendant  had  failed  to  deliver  to  the  plaintiff 
merchandise  in  question,  and  that  it  was  of  t 
$971.88,  and  he  found  as  a  conclusion  of  law,  th 
tiff  was  entitled  to  judgment  for  the  said  sum,  vi 

To  both  of  these  findings  defendant  excepted. 

Judgment  was  duly  entered  upon  said  report 

Hi  NioMj  for  appellant.    The  order  not  stati 
reversal  was  on  questions  of  &ct,  only  questions  o 
examined.    (Oode,  §  248 ;  Baldwin  v.  Ton  Dus^ 
487 ;  Shtbley  v.  Angle^  87  N.  Y.,  626.)    To  reli 
from  responsibility,  notice  must  be  given  and  a 
time  for  removal.    {Richardson  v.  Ooddard^  23 
25 ;  see  also  Osbramder  v.  Brcvm^  15  John.,  39 
CubotT^  17  Wend.,  306 ;  Fuike  v.  N'eiffUm^  1  Ben., 
V.  Bourne^  4  Bing.  N.  0.,  821 ;  Same  v.  Same^  in 
8  Man.  &  Grange  648 ;  Same  v.  Same^  House  o 
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Clark  &  Fin.,  46 ;  NoTway  Plaina  Co.  v.  Boston  <md  Maine 
E.  E.,  1  Grey,  263.) 

J.  W.  Oerardy  for  respondent.  TJpon  the  deposit  of  goods 
at  the  usual  wharf  or  other  proper  place,  and  upon  reasonable 
notice  of  the  arriving  and  unlading,  a  carrier  by  water  is  dis- 
charged from  responsibility.  {The  ship  OrafUmy  Admiralty 
B.,  43;  Fidds"^.  Peacockj  Manuscript  Decisions;  Kennedy 
V.  Dodge^  1  Bard.  D.  C,  311 ;  Cope  v.  Cordova^  1  Bawle. 
Fenn.  B.,  203 ;  Edwards  on  Bailments,  532-534 ;  Story  on 
Bailments,  §§  544,  545 ;  Eichardeon  v.  Ooddard^  23  How. 
IT.  S.,  28 ;  Angell  on  Carriers,  §§  310,  311 ;  Northern  v.  Wil- 
UamSy  6  La.,  678 ;  The  Norway  (reported  12  Law  Times, 
3Sr.  S.),  57 ;  Ely  v.  New  Emen  Steamboat  Co.^  63  Barb.,  207.) 
The  goods  were  delivered  to  the  custom-house  receivers,  and 
they  and  not  defendant  were  bound  to  account  for  them. 
(Laws  of  IT.  S.,  of  Aug.  6, 1846,  vol.  9 ;  U.  S.  Stat,  at  Large, 
53 ;  Law  of  March  28,  1864,  voL  10,  p.  270 ;  Harris  v. 
Devi/My  8  Peters,  292.) 

Allbst,  J.  The  Supreme  Court  has  reversed  the  judgment 
entered  upon  the  report  of  the  referee  and  ordered  a  new 
trial.  As  it  is  not  stated  in  the  judgment  of  reversal, 
that  it  was  on  questions  of  &ct,  the  judgment  must  be  deemed 
to  have  been  reversed  on  questions  of  law,  and  the  facts  are 
not  open  to  review  in  this  court.  (Code,  §§  268,  272 ;  Baldr 
win  V.  Van  Dewsen,  37  N.  T.,  487.)  The  referee  has  found 
that  the  defendants,  as  common  carriers  by  water,  received 
the  plaintiff's  merchandise  at  Belfast,  Ireland,  to  be  carried 
from  there  to  New  York,  and  there  delivered  to  the  owuer, 
the  bill  of  lading  exempting  the  carriers  from  certain  risks, 
by  none  of  which  were  the  goods  lost;  that  the  vessel  in 
which  the  goods  were  shipped  arrived  at  her  port  of  destina- 
tion having  the  goods  on  board,  and  that  twenty-two  of  the 
twenty-three  cases  were  delivered  to  the  plaintiff,  and  that 
the  defendants  failed  to  deliver  the  remaining  case  or  box. 
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Upon  these  fiu^  if  there  was  nothing  to  detract  from  their 
force,  or  excnse  the  defendants,  the  plaintiff  was  entitled  to 
judgment  for  the  value  of  the  missing  case. 

It  was  not  claimed  in  the  answer,  and  the  referee  was  not 
requested  to  find  upon  the  evidence,  that  there  was  an  actual 
delivery  to  the  plaintiff  or  his  agent,  but  it  was  claimed  that 
the  duty  of  the  carrier  was  fully  performed,  so  as  to  discharge 
the  company  from  liability  as  such  carrier,  without  such 
actual  delivery  to  and  receipt  by  the  owner  and  consignee ; 
and  the  questions  for  consideration  here  are  presented  by  three 
requests  to  the  refbree,  and  his  refusal  to  find  and  decide  as 
requested.  The  third  of  the  propositions  is  very  general^ 
and  presents  no  specific  question  of  fact  or  of  law.  It  is,  that 
under  the  evidence  presented  and  the  law  applicable  to  this 
case,  the  defendant  was  entitled  to  a  report  and  judgment 
in  its  favor.  A'  request,  in  this  form,  is  equivalent  to  and 
presents  no  other  question,  than  is  presented  by  the  exception 
to  the  general  conclusions  of  law  of  the  referee  adverse  to 
the  defendant ;  and  as  that  is  fully  warranted  by  the  findings 
of  fact,  and  they  are,  in  turn,  supported  by  the  evidence,  and 
not  controverted  by  the  defendant,  the  request  and  excep- 
tion to  the  refusal  need  not  be  farther  noticed.  The  counsel 
should  have  specified  some  fact  or  &cts  to  be  found,  or  mleff 
of  law  to  be  adjudged ;  that  is,  called  the  attention  of  the 
referee  to  the  fieusts  daimed  to  have  been  proved,  or  the  par- 
ticular legal  principle  intended  to  be  presented  for  decision 
to  entitle  the  defendant  to  any  benefit  from  ifs  request. 
To  give  effect  to  a  request  so  general,  would  establish  a  rule 
to  operate  as  a  trap  and  a  snare  to  suitors,  as  well  as  to  courts 
and  referees.  The  first  request  was,  that  the  referee  should 
find  that  the  case  of  merchandise,  in  the  complaint  mentioned, 
was  discharged  at  a  proper  and  reasonable  time  and  place,  at 
the  city  of  Kew  York,  on  due  notice ;  and  that  such  discharge 
was  a  full  delivery  according  to  law,  and  the  usage  of  the 
port  of  New  York  as  proven,  and  discharged  the  defendant 
of  all  responsibility  therefor.  This  request,  in  the  form  in 
which  it  was  made  was  properly  denied,  even  if  it  be  con- 
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ceded  that  the  facts  alleged  were  incontrovertibly  proved.  A 
diBcharge  from  the  veeael  at  a  proper  place,  seasonable  hour, 
and  npon  dne  notice  to  the  consignee,  does  not  discharge  the 
carrier  from  all  responsibility  for  the  safety  of  the  goods.  It 
may,  under  some  eircnmstances  be  regarded  as  a  delivery  to  the 
consignee,  and  a  performance  of  the  contract  of  affreightment, 
60  as  to  discharge  the  ship  owner  from  the  stringent  liability 
of  a  carrier,  but  snch  cases  are  exceptional,  and  as  a  rule,  if 
for  any  reason  the  consignee  does  not  appear  to  claim  the 
goods,  or  does  not  receive  them,  it  is  the  duty  of  the  carrier 
to  provide  a  proper  place  of  deposit,  or  in  case  of  imported 
goods,  subject  to  duty,  to  see  that  they  are  in  proper  custody. 
The  general  rule  is,  and  to  it  there  are  no  recognized  excep* 
tiona,  if  the  consignee  is  unable  or  refuses  to  receive  the 
goods,  the  carrier  is  not  at  liberty  to  leave  them  on  the 
wharf,  but  it  is  his  duty  to  take  care  of  them  for  the  owner. 
(Story  on  Bailments,  §  546 ;  Osbrander  v.  Brovm^  15  J.  B., 
89 ;  MayelX  v.  Potter^  2  J.  Oas.,  371 ;  Fink  v.  Nevoton,  1 
Den.,  45.)  Judge  Gribb,  in  Biohcvrdson  v.  Oodda/rd  (23 
How.  IT.  S.  S.,  28),  which  was  an  action  for  the  non-delivery 
of  cotton  at  Boston,  shipped  at  Appalachicola,  used  this  lan- 
guage :  ^'  When  goods  are  not  accepted  by  the  consignee  the 
carrier  should  put  them  in  a  place  of  safety ;  and  when  he 
has  so  done,  he  is  no  longer  liable  on  his  contract  of  affreight- 
ment." It  follows  that  until  this  is  done  the  liability  of  the 
carrier  continues.  (And  see  2  Kent's  Oomm.,  605.)  If  it 
be  conceded  that  a  carrier  by  water  may  discharge  himself 
from  liability,  by  delivering  merchandise  upon  a  wharf,  with 
notice  to  the  consignee,  the  latter  is  entitled  to  a  reasonable 
time  to  remove  them,  and  they  are  at  the  risk  of  the  carrier 
until  a  reasonable  time  for  such  removal  has  elapsed ;  and  a 
right  to  put  the  goods  in  store  for  the  consignee  does  not 
exist  until  the  latter  has  had  a  reasonable  time  for  their 
removal.  {Prtoe  v.  Powell^  3  Com.  R.,  822.)  It  was  doubted 
in  the  case  -dted,  whether  a  local  custom  might  be  shown  in 
exoneration  of  the  carrier,  by  which  the  delivery  was  com- 
plete, by  landing  merchandise  on  the  wharf. 
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The  request  to  mle  that  the  carrier  was  exonerated  from 
liability  by  depositing  the  goods  on  the  wharf,  and  before  the 
consignee  had  time  to  receive  them,  was  properly  refused.  A 
mere  deposit  of  the  goods  by  the  defendants  on  their  own 
wharf,  without  acceptance  by  the  consignee,  not  separated 
and  set  apart  from  the  residue  of  the  caigo,  and 
without  a  reasonable  opportunity,  and  time  for  their 
removal,  did  not  discharge  the  defendant,  and  they  remained 
at  the  risk  of  the  carrier,  under  aU  the  circumBtances  ang- 
gested  in  the  request  as  having  been  proved  and  established 
on  the  trial.  Other  drcumstanoes  not  claimed  to  have  been 
proved  were  necessary  to  relieve  the  defendant  from  liability 
as  carriers.  Cape  v.  Cordova  (1  Bawle.,  203),  decided  in 
1829,  is  relied  upon  as  sustaining  the  position  of  the  defend- 
ant, and  the  syllabus  of  the  case,  as  prepared  by  the  reporter, 
goes  the  full  length  of  the  doctrine  contended  for.  It  is  as 
follows :  The  master  of  a  vessel  arriving  at  the  port  of  Phila- 
delphia from  a  foreign  port,  is  not  bound  by  the  bill  of 
lading,  to  deliver  the  goods  personally  to  the  consignee.  The 
liability  of  the  ship-ovmer  ceases  when  the  goods  are  landed 
at  the  usual  wharf.  The  jBrst  proposition,  that  a  personal 
delivery  to  the  consignee  is  not  required,  is  correct.  The 
other  part  of  the  statement,  is  not  warranted  by  the  judg' 
jnent  of  the  court,  and  should  be  essentially  qualified  and 
modified.  The  action  came  before  the  court  upon  a  writ  of 
error,  upon  a  case  stated.  A  ship  arrived  at  Philadel- 
phia from  Liverpool  with  ten  crates  of  iron  for  the  plain- 
tiff, all  of  which  but  one,  were  received  by  the  plain- 
tiff. The  ten  crates  were  entered  by  the  plaintiff  at 
the  custom-house,  and  the  plaintiff  sent  a  porter  with  a 
custom-house  permit  and  authority  to  receive  the  goods. 
The  porter  delivered  the  permit  to  the  inspector  on  board 
the  ship  and  asked  for  the  goods.  On  three  different  days 
one  or  more  of  the  crates  were  received  by  the  plaintiff.  The 
porter  did  not  attend  at  the  wharf  the  whole  of  the  days,  but 
called  repeatedly  during  the  days  and  inquired  of  the  inspector 
for  the  crates,  and  took  them  away  as  received.    The  last 
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crate  was  landed  on  the  wharf  on  one  of  these  days,  bat  was 
not  received  by  the  porter.  The  usnal  custom  and  practice 
followed,  in  unloading  vessels  at  that  port,  was  stated.  In 
giving  judgment,  the  court  referred  to  the  customs  at  certain 
foreign  ports,  as  stated  by  authorities,  and  the  custom  at 
Philadelphia,  and  that  inquiry  had  been  made  among  mer- 
chants, and  that  the  result  of  the  inquiry  was,  that  theretofore 
goods  when  landed  had  been  considered  at  the  risk  of  the 
consignee,  and  that  the  general  understanding  had  been,  that 
the  liability  of  the  ship-owner  ceased  upon  the  landing  of  the 
goods  at  the  usual  wharf;  but  the  decision  is  finally  made  to 
rest  upon  the  proposition  that  if,  under  the  circumstances 
stated,  the  goods  were  lost,  it  was  in  consequence  of  the  plain- 
tiff's own  negligence,  or  that  of  his  servant.  The  case  was 
decided  upon  its  peculiar  circumstances,  and  upon  the  ground 
of  the  neglect  of  the  plaintiff,  and  is  not  an  authority  for  any 
general  principle. 

Richa/rdson  v.  Ooddard  {mpra\  is  authority  for  the  rule, 
that  when  the  master  of  a  vessel  delivered  the  goods  at  the 
place  chosen  by  the  consignees,  at  which  they  agreed  to 
receive  them,  and  did  receive  a  large  portion  of  them,  after 
fuU  and  fair  notice,  and  the  master  deposited  them  for  the 
consignees  in  proper  order  and  condition  at  midday,  on  ^ 
week-day,  in  good  condition,  it  was  a  good  delivery,  accord- 
ing to  the  general  usages  of  the  commercial  and  maritime 
law.  The  rule  is  carefully  guarded,  and  comes  &r  short  of 
the  request  made  by  the  defendant.  The  facts,  as  stated, 
were  held  to  constitute  a  good  delivery  to  the  consignees. 
The  goods  were  not  delivered  at  the  wharf  of  the  carriers,  or 
at  a  wharf  at  which  they  intended  to  discharge  the  cargo,  but 
at  another  wharf  selected  by  the  consigneies,  and  for  their  con- 
venience. The  cotton  had  been  placed  on  the  wharf  at  the 
disposal  of  the  consignees,  and  with  their  knowledge,  and 
they  had  removed  a  part  of  it,  and  postponed  the  removal  of 
the  residue,  for  reasons  which  the  court  held  insufficient,  for 
more  than  twenty-four  hours  after  the  unloading  was  com- 
pleted, when  the  cotton  was  destroyed  by  an  accidental  fire. 
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The  consignees  had  hindered  the  dischai^  of  the  cargo,  by 
their  prior  neglects  to  remore  that  which  had  been  placed  on 
the  wharf,  and  received  repeated  notices  from  the  master  to 
remoYe  the  cotton. 

This  case  does  not  come  within  the  principle  of  that  deci- 
sion. Here  the  goods  were  on  the  defendant's  wharf,  not 
separated  and  set  apart  for  the  consignees,  there  was  no  neg- 
lect in  their  remova],  and  they  were  not  casually  destroyed. 

MyT.  N.  Hcmn  SteamiocU  Co,  (53  Barb.,  207),  was 
decided  on  its  own  peculiar  drcumstances,  as  was  Cope 
y.  Cordova  {wpra).  The  delivery  upon  the  wharf  in  that 
case,  and  in  reference  to  the  course  of  business  between 
the  parties,  was  held  to  be  a  delivery  to  the  consignee, 
exonerating  the  carrier.  The  court  says:  ^'The  evidence 
clearly  establishes  a  course  of  business  between  the  par- 
ties, in  relation  to  the  mode  of  delivering  goods,  which 
must  govern  the  liability  of  the  defendants  in  this  case." 
QoOiff  V.  Br(mn  (4  Bing.  N.  0.,  814;  S.  0.,  in  Exch.  Oh., 
8  M.  &  G.,  648 ;  and  in  the  House  of  Lords,  11  Clark  &  Fin., 
45),  although  not  precisely  analogous  to  this  case,  as  there 
the  goods  were  destroyed  by  a  casual  fire,  and  here  they  have 
been  misdelivered  or  wrongfully  taken,  is,  nevertheless,  an 
authority  directly  hostile  to  the  claim  of  the  defendant,  and 
sustains  the  refusal  of  the  referee  to  decide,  as  requested,  that 
a  discharge  upon  the  wharf  exonerated  the  carrier.  To  a 
declaration  on  a  contract  for  the  carriage  of  goods  from  Dub- 
lin to  London,  and  a  delivery  at  the  port  of  London  to  the 
plaintiff  or  his  assigns,  a  plea  that,  on  the  arrival  of  the  vessel 
at  London,  the  goods  were  deposited  on  a  wharf,  there  to 
remain  until  they  could  be  delivered  to  the  plainti£^  the  wharf 
being  a  place  where  goods  from  Dublin  were  accustomed  to 
be  landed,  and  fit  and  proper  for  such  purposes,  that  before  a 
reasonable  time  for  delivery  elapsed,  they  were  destroyed  by 
fire,  which  broke  out  by  accident,  was  held  bad. 

There  was  no  sufficient  evidence  of  a  custom  or  usage  in 
New  York  which,  under  such  circumstances,  would  release 
the  carrier  from  further  liability,  and  place  the  goods  at  the 
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rifik  of  the  owner.  It  is  not  neoessaiy  to  consider  whether 
snch  a  ettstom,  if  proved,  oonld  vary  tiie  contract  of  the 
parties. 

The  other  request  was,  that  the  referee  should  find  and 
decide  that  the  merchandise,  being  foreign  merchandise, 
entered  in  bond  by  the  plaintiff,  was  delivered  on  the  wheftf 
into  the  hands  of  the  United  States  authorities,  or  placed 
under  their  custody  or  control,  and  that  such  disposition  was 
a  sufficient  delivery  and  discharge  of  the  defendant  from  the 
obligations  of  the  contract  of  carriage. 

The  control  which  the  law  gives  the  revenue  officers  over 
foreign  merchandise,  brou^t  into  the  ports  of  the  United 
States,  has  nothing  to  do  with  the  contract  between  the  ship- 
owner and  the  consignee  or  owner  of  the  goods. 

The  promise  of  the  carrier  is,  necessarily,  subject  to  the 
revenue  laws  of  the  country,  and  his  obligation  does  not 
require  a  delivery  in  contravention  of  the  laws,  but  when  and 
as  those  laws  permit,  and  to  the  party  entitled.  It  may  well 
be  that,  if  the  owner  fails  to  comply  with  the  laws,  and  can- 
not lawfully  land  or  remove  the  goods,  and  they  are  seized  and 
taken  by  the  officers  of  the  government,  or  if,  upon  the  omis- 
sion of  the  owner,  after  a  reasonable  opportunity  is  given  him 
for  that  purpose,  to  obtain  the  necessary  authority  to  remove 
or  receive  the  goods,  they  are,  in  pursuance  of  law,  delivered 
to  and  received  by  the  proper  officers,  in  other  words,  placed 
in  the  custody  of  the  law,  the  carrier  would  be  discharged 
from  further  responsibility  to  the  merchant.  It  wonld  be 
equivalent  to  a  storing  of  the  goods,  under  circumstances 
authorizing  the  master  of  the  vessel  to  store  them  for  the 
owner.  But  such  is  not  this  case.  The  owner  did  obtain  a 
permit  to  land  the  goods,  to  receive  them  from  the  carrier, 
and  remove  them  to  a  particular  place  of  deposit,  a  designated 
bonded  warehouse.  That  the  removal  was  under  the  super- 
vision of  an  inspector  of  customs,  whose  duty  it  was  to  see 
that  goods  were  not  removed  in  fraud  or  evasion  of  the  reve- 
nue laws,  or  taken  to  places  not  authorized  by  law,  did  not  at 
all  affect  the  relation  of  the  parties  to  the  action,  or  their 
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duties  and  liabilities.  Such  of  the  goods  as  were  taken  were 
received  and  taken  by  the  plaintiff,  and,  under  the  permit,  he 
was  entitled  to  take  all.  He  was  entitled  to  an  absolute 
delivery  from  the  master  of  the  vessel ;  but  the  fact  that  his 
possession,  as  between  him  and  the  United  States,  was  a 
qualified  possession,  did  not  affect  the  transaction  with  the 
defendant 

There  is  no  evidence  in  the  case,  tending  to  show  that  the 
custom-house  officers  had,  or  had  authority  to  take,  the  pos- 
session or  control  of  the  goods,  or  prevent  the  delivery  to  the 
plaintiff  to  be  taken  by  him  to  the  warehouse.  It  would 
have  been  no  answer  to  a  demand  by  the  plaintiff  of  the 
goods,  that  the  duties  were  not  paid,  that  they  were  entered 
in  bond,  and  that  an  inspector  of  customs  was  present  to 
watch  their  landing,  and  see  that  they  were  carried  away  by 
proper  persons,  and  to  a  proper  place  of  deposit.  The  inspec- 
tor did  not  assume  to,  and  had  no  legal  right  to  interfere 
with  the  delivery  of  the  merchandise  to  the  plaintiff  under 
his  permit.  He  might  direct  the  mode  of  delivery  so  far  as 
essential  to  prevent  frauds  upon  the  revenues,  but  this  was 
the  extent  and  limit  of  his  duties  and  powers. 

The  delivery  of  the  goods  by  the  ship-owners  or  their 
agents  was  regarded  as  a  transaction  with  the  plaintiff  and 
not  with  the  United  States  officers,  except  as  they  might 
prevent  a  delivery  as  authorized  by  law. 

The  case  was  well  decided  by  the  referee,  and  the  order 
granting  a  new  trial  must  be  reversed,  and  the  judgment  on 
tiie  report,  of  the  referee  be  affirmed. 

All  concur. 

Judgment  accordingly. 
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John  B.  Schbnok  and  Hsnby  B.  Sohbetok,  Beepondents, 

V.  John  Andjuews,  Appellant. 

The  provisions  of  section  2  of  act  of  1858  (chapter  888  of  the  Laws  of 
ISSgj,  amending  the  act  of  1848  (chapter  40  of  the  Laws  of  1848), 
authorizing  the  formation  of  corporations  for  manufactaring  and  other 
porposes,  does  not  authorize  the  issue  of  stock,  in  addition  to  the  capital 
stock  stated  in  the  certificate  of  organization,  and  an^  increase  thereof 
made  porsaant  to  the  act  of  1848.  It  simply  authorizes  the  payment  for 
such  stock,  in  property  necessary  for  the  budness  of  the  company  instead 
of  in  cash ;  and  under  its  provisions  the  whole  capital  stock  can  be  paid 
for  in  property,  and  when  so  paid  for,  the  owner  thereof  is  not  liable  to 
the  creditors  of  the  company  under  section  10  of  the  act  of  1848. 

(Argued  November  27th,  1871 ;  decided  BeceiAber  5th,  1871.) 

Appeal  firom-  jndgoient  of  the  Gtonercd  Term  of  the 
Supreme  Comrt  in  the  second  judicial  dlBtrict,  afSrming  a 
judgment  of  the  city  court  of  Brooklyn,  BUBtaining  demurrer 
to  defendant's  answer. 

The  complaint  alleges  an  indebtedness  to  plaintiff  from  the 
Empire  Planing  and  Molding  Mill  Oompany,  a  corporation 
organized  under  the  act  to  authorize  the  formation  of  corpora- 
tions for  manufacturing,  mining,  mechanical,  or  chemical 
purposes,  passed  February  17th,  1848,  and  the  several  acts 
amendatory  thereof,  and  the  recovery  by  plaintiffs  of  a  judg- 
ment for  such  indebtedness  against  said  corporation. 

It  then  alleges,  and  the  plaintiffi  seek  to  make  defendant 
liable  as.  a  stockholder,  on  the  ground  that  the  capital  stock 
was  never  paid  in,  and  that  there  was  no  certificate  filed  of 
such  payment. 

The  answer  shows  that  a  certificate  of  incorporation  was 
filed.  That  ^^  after  the  formation  of  said  corporation,  the 
trustees  thereof  purchased  a  manu&ctory  in  the  city  of 
Brooklyn,  and  other  property  necessary  for  their  business  for 
$100,000,  the  value  thereof  (and  the  fiill  amount  of  the  capi- 
tal), and  did  issue  the  whole  of  said  capital  stock  to  the  vendor 
thereof  for  such  manufactory  and  property,"  etc,  etc.,  ^'  which 
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Btock,  80  issued,  was  declared  by  said  company,  and  was  taken 
by  said  vendor  as  fnll  paid  stock,"  and  that  a  certificatei  in 
accordance  with  the  fact,  was  filed. 

A  copy  of  the  resolntion  of  the  trostees  is  annexed ;  also 
a  copy  of  the  certificate  filed  in  accordance  with  the  facts. 

The  answer  was  demurred  to,  on  the  ground  that  the  same 

does  not  state  facts  sufficient  to  constitute  a  defence.    The 

^  demurrer  was  over^ruled,  and  judgment  given  for  plaintifib  on 

such  demurrer  for  $1,098^^,  from  which  defendant  appeals. 

The  only  grounds  on  which  the  plaintiffs  seek  to  fix  the 
liability  of  defendant,  for  the  amount  of  the  judgment 
recovered  against  the  company  is,  that  the  stock  was  not  paid 
in,  and  that  no  certificate  of  such  payment  was  filed.  (Act  of 
1848,  §  10 ;  2  B.  S.,  5th  ed.,  p.  660,  §  82.)  That  statute 
required  the  stock  to  be  paid  in  cash. 

By  the  act  ^^  to  amend  an  act  to  authorize  the  formation," 
etc.,  etc.,  passed  June  7th,  1858,  it  is  provided: 

Section  2.  That  ^^  the  trustees  of  such  companies  may  pur- 
chase mines,  manufactories,  and  other  property  necessary  for 
their  business,  and  issue  stock  to  the  amount  of  the  value 
thereof  in  payment  therefor.  And  the  stock,  so  issued,  shall 
be  taken  as  frill  stock,  neither  shall  the  holders  thereof  be 
liable  for  any  further  payments  under  the  tenth  section  of 
said  act.  But  in  all  statements  and  reports  of  said  company 
to  be  published,  this  stock  shall  not  be  stated  or  reported  as  being 
issued  for  cash  paid  into  the  company,  but  shall  be  reported  in 
this  respect  according  to  the  &ct."    (2  B.  8.,  5th ed.,  660,  §  38.) 

A.  J.  ParkeTy  for  appellant.  The  answer  sets  up  a  literal 
compliance  with  the  act  of  1858,  and  is  a  complete  defence. 
(2  B.  S.,  5th  ed.,  660,  §  88.)  The  answer  does  not  set  up  a 
counter-claim  or  new  matter,  and  is  not  demurrable.  {Zand 
V.  Seamom^s  Bankj  87  Barb.,  129 ;  Hioe  v.  0^  Connor y  10 
Abb.,  862 ;  Eetchum  ^.  Zerega,  1  E.  D.  Smith,  558 ;  Smiih 
V.  Grumdny  2  Sandf.,  702 ;  Davy  v.  Betta^  28  How.,  896 ; 
Stadard  v.  Otumdaga  Oo^ferencey  12  Barb.,  578.) 


\  O.  PlacCy  for  respondents. 
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Gboyxb,  J.  After  the  reooreiy  of  a  judgment  against  the 
corporation  for  the  price  of  merchandise  sold  to  it,  and  the 
letnm  o>f  an  execution  issued  thereon  unsatisfied,  the  plain- 
tifib  seek,  in  the  present  action,  to  recover  of  the  defendant, 
a  stockholder  in  the  corporation,  the  amount  of  their  debt 
against  it.  To  the  complaint  the  defendant  has  interposed  an 
answer  as  a  defence,  to  which  the  plainti£b  have  demurred, 
upon  the  ground  that  the  facts  stated  therein  do  not  consti- 
tute any  defence  to  the  action.  This  raises  the  question 
whether,  assuming  the  truth  of  the  fEusts  stated  in  the  answer, 
they  constitute  a  defence.  The  answer  states,  in  substance, 
that  the  defendant  was  and  is  the  owner,  by  transfer  to  him,  of 
upward  of  $30,000  of  stock  of  the  corporation,  which  is  parcel 
of  $100,000  of  stodk  issued  by  the  trustees  to  Elias  T.  Hatch,  in 
payment  for  a  manufketory  in  the  city  of  Brooklyn,  and  other 
proper^  necessary  for  the  business  of  the  corporation,  pur- 
chased of  him,  which  stock  so  issued  was  declared  by  the 
company,  and  was  taken  by  the  vendor,  as  ftill  paid  stock. 
That  the  said  $100,000  so  issued  was  the  entire  stock  of  the 
company.  That  the  property  so  purchased  was  of  the  &ir 
value  of  $100,000.  The  answer  further  states  that  the  requi- 
site certificate  of  the  purchase,  and  payment  thereon  of  the 
stock,  was,  before  the  purchase  of  the  merchandise  of  the 
plaintiffs,  filed,  etc.,  in  the  derk's  office  of  the  county  where 
the  business  of  the  company  was  carried  on.  The  counsel  for 
the  plaintiffs  insists  that,  notwithstanding  these  facts,  he  is 
still  entitled  to  judgment  against  the  defendant  for  his  debt, 
by  virtue  of  the  provisions  of  sections  10  and  14  of  the  act 
of  1848  (Laws  of  that  year,  66,  57),  under  which  act  the  com- 
pany WB»  incorporated.  Section  10  provides,  that  all  the 
stockholders,  of  every  company  incorporated  under  the  act, 
shall  be,  severally  individually  liable  to  Ae  creditors  of  the 
company  in  whidbi  they  are  stockholders,  to  an  amount  equal 
to  the  amount  of  the  stock  held  by  them,  respectively,  for  all 
debts  and  contracts  made  by  the  company,  until  the  whole 
amount  of  stock,  fixed  and  limited  by  the  company,  shaU 
have    been   paid   in,  and  a  certificate   thereof  shall  be 
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made  and  recorded  as  required  by  the  act.  Section  14 
provides,  that  nothing  but  money  shall  be  considered  as 
payment  of  any  part  of  the  capital  stock.  Had  there  been 
no  subsequent  legislation  upon  the  subject,  the  right  of 
recovery  by  the  plaintiff  would  have  been  dear,  but 
in  1853  the  Legislature  passed  an  act  (Laws  of  that  year, 
705),  amending  the  act  of  1848.  Section  two  of  the 
latter  act  provides,  that  the  trustees  of  such  company  may 
purchase  mines,  manufactories,  and  other  property  necessary 
for  their  business,  and  issue  stock  to  the  amount  of  the  value 
thereof  in  payment  therefor,  and  the  stock  so  issued  shall  be 
declared  and  taken  to  be  full  stock,  and  not  liable  to  any 
further  calls,  neither  shall  the  holders  thereof  be  liable  for 
any  further  payments,  under  the  provisions  of  the  tenth  see* 
tion  of  the  said  act,  but  in  all  statements  and  reports  of  the 
company,  this  stock  shall  not  be  stated  or  reported  as  being 
issued  for  cash  paid  into  the  company,  but  shall  be  reported 
in  this  respect  according  to  the  fact  It  is  entirely  clear,  that 
this  section  designed  to  exonerate  the  holders  of  stock  thereby 
authorized,  firom  the  liability  to  the  creditors  of  the  company 
imposed  by  section  10  of  the  act  of  1848.  But  it  is  insisted 
by  the  counsel  for  the  plaintiffii,  that  section  2  of  the  act  of 
1853,  has  no  application  to  the  stock  fixed  and  limited  by  the 
articles  of  association.  That  that  stock  is  the  cisipital  stock 
of  the  company,  and  can  only  be  paid  in  cash,  as  provided 
by  section  14  of  the  act  of  1848.  That  the  effect  of  sec- 
tion 2  of  the  act  of  1853,  is  only  to  authorize  the  issue  of 
new  stock  in  addition  to  that  specified  in  the  articles,  which 
new  stock  may  be  issued  in  payment  of  necessary  property 
purchased  by  the  company,  and  that  as  it  appears  from  the 
answer,  that  the  stock  pwned  by  the  defendant  was  not  new 
and  additional  stock,  but  parcel  of  that  specified  in  the  arti- 
cles, he  is  liable  to  the  creditors  of  the  company  under  sec- 
tion 10  of  the  act  of  1848.  But  section  2  will  not  admit  of 
such  a  construction.  By  it  power  is  conferred  upon  the 
trustees,  to  issue  the  stock  of  the  company  in  payment  for 
necessary  property  purchased.    Section  1  of  the  act  of  1848, 
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requires,  that  the  certificate  to  be  Bigned  by  the  aeeociates 
shall,  among  other  things,  state  the  amount  of  the  capital 
stock  of  the  company.  Section  20,  and  subsequent  sections 
of  the  act  provide  for  a  subsequent  increase  of  this  amount 
of  capital  stock.  The  amount  stated  in  the  certificate,  and 
the  increase  thereof,  as  provided  in  the  sections  last  referred 
to,  is  all  the  stock  the  company  has  the  power  to  issue.  All 
of  this  is  declared  to  be  capital  stock.  The  act  of  1863  does 
not  authorize  the  issue  of  any  stock  in  addition  to  the  capital 
stock  stated  in  the  certificate,  and  any  increase  thereof  made 
pursuant  to  the  provisions  of  the  act  of  1848,.  but  simply 
authorizes,  paying  for  this  stock  in  property  necessary  for  the 
business  of  the  company,  at  its  fair  value,  instead  of  cash  as 
required  by  section  14  of  the  act  of  1848.  When  so  paid 
for  in  either  mode,  the  owner  is  not  liable  to  the  creditors  of 
the  company,  under  section  10  of  the  latter  act,  until  paid 
for  in  one  or  the  other  mode,  the  owner  is  liable  under  sec- 
tion 10,  to  the  creditors  of  the  company.  Whether  the  pro- 
perty purchased  was  necessary  to  the  business  of  the  company, 
and  whether  the  price  paid  therefor  was  no  more  than  its  fair 
value,  are  questions  of  fact,  to  be  determined  like  other  simi- 
lar questions  if  controverted.  The  certificate  of  these  &cts 
filed,  etc,  pursuant  to  the  act,  are  not  made  conclusive  evi- 
dence of  the  facts  in  question.  In  the  present  ease,  the 
demurrer  admits  them  to  be  true,  and  if  true,  the  defendant 
is  not  liable  to  the  creditors  of  the  company  under  section  10 
of  the  act  of  1848.  The  General  Term  erred  in  affirming 
the  judgment  of  the  Oity  Court  of  Brooklyn,  sustaining  the 
demurrer  to  the  answer,  and  the  judgment  of  both  must  be 
reversed,  and  judgment  given  for  the  defendant  thereon,  with 
leave  to  the  plaintiffs  to  withdraw  the  same  upon  payment  of 
the  costs  of  the  defendant  in  this  and  the  courts  below. 

All  concur. 

Judgment  accordingly. 
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•I:ra  E1CEB8OH  et  al.)  by  GnaFdian,  Bespondents,  v.  Baxibo  E. 

Spiceb,  Appellant. 

A  guardian  in  socage  may  lease  the  lands  of  his  ward  for  a  term  as  long  as 
he  continues  goardian,  or  for  any  number  of  years  within  the  minority 
of  the  ward.  The  lease,  however,  is  snbject  to  its  hdng  defeated  by  the 
appointment  of  another  goardian,  pursuant  to  the  statute,  and  his  election 
to  avoid  it 

(Submitted  November  27th,  1871 ;  dedded  December  5th,  1871.) 

Appbal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  district,  affirming  a  judg- 
ment entered  upon  the  dedsion  of  the  court  in  favor  of  plain- 
tiff. 

The  action  is  ejectment,  brought  to  recover  poaaeeaion 
of  certain  premises,  situate  in  the  town  of  EUisbuigh,  in  the 
county  of  Jefferson. 

James  Emerson  died  intestate  on  the  14th  day  of  Septem- 
ber, 1864,  leaving  the  plaintifb,  Ira  Emerson,  CSlara  Emerson, 
Carrie  Emerson  and  Eatie  B.  Emerson,  his  only  children  and 
heir&-at-law.  At  the  time  of  hie  death  he  was  the  owner  in  fee 
of  the  premiseB  in  question.  The  said  children  were  all  infiants 
at  the  time  this  action  was  commenced.  Geoige  Clark  was 
duly  appointed  the  general  guardian  of  said  in£mt  plaintifb, 
on  the  12th  day  of  March,  1868,  and  on  the  Slstday  of  March, 
1868,  the  plalntiffi  demanded  possession  of  the  said  premises. 
This  action  was  commenced  on. the  25th  day  of  April,  1868. 
Esther  B.  Emerson  is  the  mother  of  the  infant  plaintiflB,  and 
the  widow  of  the  said  James  Emerson,  and  she  and  the 
defendant  executed  a  lease  in  writing  of  the  premises  in  qnes* 
tion,  on  the  81st  day  of  January,  1866,  for  three  years  from 
the  1st  of  April  then  next,  under  which  the  defendant  entered 
thereon  ,  and  in  virtue  of  which  he  claimed  the  right  to  retain 
the  possession  thereof,  at  the  time  this  action  was  oonmienced. 

The  court  decided  that  defendant  was  unlawfully  in  pos- 
session, and  ordered  judgment  that  plaintiffs  have  immediate 
possession. 
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Moore  A  MoCartm^  for  appellants.  Esther  B.  Emerson, 
as  guardian  in  socage,  had  andiority  to  make  lease.  (McPher* 
son  on  Infimcy,  26,  86 ;  Tjler  on  Infan^,  120.)  The  lease 
was  only  voidable  at  the  wiU  of  the  general  gnardian.  {Beach 
v.  Ifiaxm,  6  Beld.,  85.)  Some  act  is  required  to  be  done  by 
the  general  gnardian  snJBBicient  in  law  to  terminate  lease. 
{Bowman  t.  Foaie^  1  Law  Beg.  U.  8.,  858.)  The  lease  should 
be  adjudged  valid,  until  adjudged  invalid  by  a  court  of  com- 
petent jurisdiction.  {Field  v.  Sehi^diny  7  Jc^ms.  Oh.  B., 
150,  154;  ShopUmA  v.  RyUr^  3  OrokSs'  James,  98;  The 
JSing  V.  The  Inhabkanis  of  OaJdey,  10  East,  494.)  A 
stranger  dealing  with  the  guardian  without  fraud  or  collusion 
is  not  req)on8ible  to  the  ward.  {Byrne  v.  Van  Hoeeen^  6 
Johnson  R,  66 ;  FiOd  v.  Sohieff'Mn,  1  J.  0.  B.,  154;  Roe  v. 
Hodgean^  2  Wils.,  189, 185 ;  2  Kent's  Com.,  247,  note  h.) 

M.  A.  HacHdey^  for  respondent  Guardiandiip  in  socage 
abolished  by  our  statutes.  (8  B.  S.,  6th  ed.,  p.  2,  §§  5,  6,  7 ; 
Littleton  B.,  2,  §§  128, 124 ;  Byrne  v.  Van  Hoeam^  6  John., 
66.)  A  gnardian  under  the  statutes  cannot  make  a  lease  to 
continue  beyond  the  duration  of  his  own  estate ;  when  that 
ceases  all  leases  fiill  with  it.  (2  Kenf  s  Oom.,  9th  ed.,  246 
and  247  ;  Willard's  Beal  Estate,  482 ;  1  Hilliard's  Beal  Pro- 
perty, 204,  §§  44c,  45 ;  4  Kent's  Com.,  9th  ed.,  119,  §  8 ; 
21  Maine,  114.)  Upon  the  appointments  of  general  guardian, 
the  right  of  the  mother  ceased,  and  all  leases  made  by  her 
terminated.  (8  B.  S.,  5th  ed.,  p.  2,  §§  5,  6,  7 ;  2  Kent's  Com., 
228,  247,  and  note  c. ;  Bee  v.  Hodgeen^  2  Wil.,  129,  185 ; 
Snooh  V.  Sutton^  6  Halsted,  IS.  J.,  188 ;  Beeoher  v.  Orauae^ 
19  Wend.,  806 ;  Holmes  v.  SeeUy,  17  Wend.,  76 ;  Sylvester  v. 
Ralston,  81  Barb.,  286;  Ross  v.  OiU,  4  Call.,  Va.,  260; 
Truss  V.  Old,  6  Band.,  Va.,  656.) 

Pbokham,  J.  Only  one  question  in  this  case.  Had  the 
mother  of  the  plaintiff,  as  guardian  in  socage,  a  right  to  lease 
the  premises  in  question  for  three  years,  so  as  to  convey  an 
absolute  right  for  that  time  ?    If  she  had,  this  action  will  not 
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lie.  One  of  the  plaintiflB  was  nnder  fonrteen  years  of  age 
when  thifi  snit  waa  instituted.  Onardianship  in  socage  at 
oommon-law  continued  until  the  ward  was  fonrteen  years  of 
age  and  then  ended ;  but  it  would  seem  that  if  no  other 
guardian  was  appointed^  it  continued  from  then  until  another 
should  be  appointed,  or  until  the  ward  arrived  at  twenty-one. 
The  age  of  tenant  in  socage  has,  for  many  centuries,  been 
fixed  at  fourteen.  (Tyler  on  Infancy  and  Gov.,  241 ;  McPher- 
son  on  In&nts,  p.  on  maigin,  19,  41 ;  Byrne  v.  V.  JSoeaenj 
5  J.  R.,  66.) 

At  common-law  he  only  could  be  guardian  in  .socage,  to 
whom  the  ward's  lands  could  not  by  possibility  descend. 

Guardianship  in  socage  here  is  entirely  regulated  by  statute, 
both  as  to  the  persons  who  may  be  appointed  and  as  to  the 
time  of  its  duration.    (1  R  S.,  718,  §  5.) 

Such  guardianship  shall  belong:  1.  To  the  fiither  of  the 
infant;  2.  If  no  fkther,  to  the  mother ;  3.  To  others  specified. 

'^  To  every  such  guardian,  all  statutory  provisions,  that  are 
or  shall  be  in  force,  relative  to  guardians  in  socage,  shall  be 
deemed  to  apply.". 

'^  The  rights  and  authority  of  every  such  guardian,  shall  be 
superseded  in  all  cases  where  a  testamentary,  or  other  guardian, 
shall  have  been  appointed  under  the  provisions  "  of  the  sta- 
tute.   (§7.) 

The  duties  of  such  guardian  are  defined  by  statute.  He 
must  '^  keep  up  and  sustain  the  houses,  gardens,  and  other 
appurtenances  to  the  lands  of  his  ward,  by  and  with  the  issues 
and  profits  thereof^  or  with  other  moneys  of  his  ward  in  his 
hands,  and  shall  deliver  the  same  to  his  ward,  when  he  comes 
to  his  full  age,  in  as  good  order  and  condition,  at  least,  as  he 
received  it,  inevitable  decay  and  injury  only  excepted."  (S 
R.  S.,  163,  §  20.) 

By  the  statute  (12  Car.,  2,  ch.  24^  §§  8  and  9)  a  father  might 
dispose  of  the  custody  of  his  children,  and  the  profits  of  his 
lands,  to  a  guardian  by  deed  or  will,  as  against  any  gnai>diai» 
in  socage. 
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The  general  role,  as  dedared  by  courts  and  'commentators, 
is,  that  a  guardian  in  socage  may  take  the  land  ^^  during  the 
guardianship."  {Fidd  v.  Schieffebm^  7  Johns.  Ch.,  150.)  The 
chancellor  says :  ^^  The  guardian  in  socage  may  lease  it  and 
dispose  of  it  during  guardianship.''  So  Lord  Ellenbosough  : 
'^  He  may  dispose  of  it  during  his  guardianship."  {S^m^  v. 
Inhah.  of  OaJdey^  10  East,  491.)  "By  the  common-law, 
neither  the  guardian  in  socage  nor  any  other  had  power  *  ^  ^ 
to  lease  the  fireehold  estate  of  the  ward  for  any  longer  time 
than  during  the  probable  continuance  of  the  trust,  that  is,  in 
the  case  of  guardianship  by  socage,  until  the  age  of  fourteen." 
(Chancellor  Walwobth,  in  Puimam  v.  Sitchiey  6  Paige,  890- 
at  399.)  Littleton  says :  "  When  the  heir  oometh  to  the  age 
of  fourteen  complete,  he  may  enter  and  oust  the  guardian  in 
socage,"  and  make  him  account.  (Litt.,  §  128 ;  Go.  Litt.,  88  a,) 
Comyn  says  he  may  lease  of  the  infant's  estate  till  his  age  of 
fourteen  years.  (Comyn,  title  Guardian,  B,  4.)  To  the  same 
eflfect  see  Wade  v.  Baker  (7  Ld.  Bay.,  181). 

So  it  has  been  held  in  New  Jersey,  that  a  lease  extending 
beyond  the  age  of  fourteen  of  the  ward  is  voidable,  and  may 
be  avoided  by  another  guardian,  chosen  by  the  infant,  after 
his  arrival  at  fourteen.    {Snook  v.  Sutton^  6  Halst.,  183.) 

It  is  stated  that  the  ofBce  of  testamentary  guardian,  up  to 
twenty-one,  and  of  guardian  in  socage  up  to  fourteen,  are  the 
same ;  and  a  lease  for  twenty-one  years  by  the  testamentary 
guardian  is  absolutely  void,  when  the  heir  attains  twenty-one. 
^^  It  follows,  that  a  lease  by  the  guardian  in  socage  is  void 
when  the  heir  attains  the  age  of  fourteen."  (McPherson  on 
Infants,  p.  86 ;  Hoe  v.  Hodgson^  2  Wils.,  129,  decided  at  186.) 

This  precise  point  seems  not  to  have  been  decided.  As  an 
original  question,  and  in  analogy  to  the  authorities,  there 
would  seem  to  be  a  propriety  in  holding  that  the  guardian 
could  have  no  power  to  grant  any  more  than  his  own  title. 

It  is  probably  as  well  for  the  interests  of  the  infant,  as  it 
seems  sound  in  law,  under  the  principles  declared,  to  hold  that 
the  guardian  may  lease  for  a  time  as  long  as  he  continues 
guardian,  or  for  any  number  of  years  within  the  minority  of 
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the  infant,  subject  to  being  defeated  by  anoliher  gaardian  being 
appointed'  pnTBuant  to  the  statute. 

It  is  urged  here  that  one  of  these  infants  is  under  fourteen 
years  of  age,  when  this  action  was  commenced.  Under  our 
statute,  the  age  of  fourteen  has  nothing  to  do  with  the  rights 
of  guardians.  They  continue  only  until  another  guardian  is 
appointed,  without  any  reference  to  the  ward's  age  of  four- 
teen. Another  guardian  may  be  appointed,  as  well  before  as 
after  that  age,  under  our  statutes.    (3  R.  S.,  151,  §  6.) 

The  title  and  interest  of  a  guardian  in  socage  are  superseded, 
under  our  statute,  unlike  any  other  guardian,  without  any 
fault  on  his  part,  by  the  appointment  of  another  guardian,  at 
any  time. 

I  see  no  necessity  for  holding  this  lease  void.  It  was  void- 
able by  the  new  guardian,  and  he  properly  signified  his  inten- 
tion to  avoid  it  at  the  end  of  the  year. 

All  concur. 

Judgment  aflSrmed.  y 


William  M.  Tsaoet  and  Jahks  Welsh,  Bespondents,  v. 
Abraham  Althyeb,  impleaded,  etc..  Appellant. 

An  Older  denying  a  motion  for  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence,  cannot  be  reviewed  apon  the  merits  in  this  eoarL  But 
where  it  appears  that  the  merits  of  the  application  were  not  conaidered 
by  the  court  below,  from  an  exroneons  supposition  of  want  of  power,  and 
that  the  order  was  based  upon  that  gromid,  it  is  appealable,  and  will  be 
reversed  in  this  court  It  is  incumbent  upon  the  appellant,  however,  to 
show  this  affirmatively. 

A  motion  can  be  made  at  Special  Term  for  a  new  trial  upon  the  gronnd, 
tiiat  the  verdict  is  against  the  wei^t  of  evidence,  or  of  surprise,  of  newly 
discovered  evidence,  of  misconduct  of  the  Jury,  or  other  ground  after 
the  entry  of  Judgment  on  the  verdict 

(Argued  November  28th,  1871 ;  decided  December  5th,  1871.) 

Appeal  from  judgment  of  the    General  Term  of  the 
Supreme  Court  of  the  first  judicial  department,  affirming  a 
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jndgment  ia  &Tor  of  plaintiff  entered  upon  a  verdict.;  alao 
appeal  from  order  affirming  an  order  of  Special  Term  deny- 
ing a  motion  for  a  new  trial,  on  the  ground  of  sorpriee  and 
newly  discovered  evidence. 

The  action  waa  brought  to  recover  for  goods  alleged  to  have 
been  sold  to  defendants  as  partners. 

The  facts  pertinent  to  the  question  raised  on  appeal  from 
judgment,  are  sufficiently  stated  in  opinion. 

Subsequent  to  the  entry  of  judgment  on  the  verdict,  a 
motion  was  made  for  a  new  trial  on  the  ground  of  surprise 
and  newly  discovered  evidence.  The  motion  was  denied  with 
leave  to  renew.  The  renewed  motion  was  also  denied.  In 
the  opinion  of  the  justice,  before  whom  it  was  made,  he  states : 
<<I  think  the  motion  too  late  after  judgment ;  for  that  reason 
I  deny  the  motion.'' 

S.  Band,  for  appellant.  The  order  denying  a  new  trial  is 
appealable.  {Bright  v.  Tyaony  1  Burrow,  394 ;  3  Blk.  Com., 
388 ;  G.  &  W.  on  New  Trial,  1086.)  The  appeal  being  a 
matter  of  right,  will  be  entertained.  {Matter  of  Duff.^  41 
How.,  351 ;  People  v.  8v^.  Court  of  N.  F.,  10  Wend.,  286, 
398 ;  TuclceT  v.  White^  27  How.,  97.)  Reasonable  time  should 
be  afforded  for  the  exercise  of  this  right.  {Burt  v.  Ba/rlcv)^ 
1  Doug.,  170 ;  Ncme/own,  v.  Pea/reaU,  6  How.,  293 ;  3  Blk. 
Com.,  386.)  The  rule  against  the  motion,  after  judgment, 
frequently  relaxed.  {Case  v.  Sh&pard^  1  John.  C,  245 ;  Or<mt 
V.  Rowb,^  3  Cow.,  354.)  The  motion  can  now  be  made  after 
judgment.  (Laws  of  1832,  chap.,  128 ;  Blydenbwrgh  v.  Johr^ 
son,  9  Abb.,  N.  S.,  469 ;  Benedict  v.  Goffree^  3  Duer,  669 ; 
Nan&oan  v.  PearaaUj  6  How.,  294 ;  Malony  v.  Dowa,  18 
How.,  27 ;  Morgan  v.  Bruce^  1  Code  R.,  TJ.  S.,  364 ;  Tucker 
V.  Fai^,  2tHow.,  97.) 

D.  0.  Oahifty  for  respondents.  The  order  is  discretionary 
and  not  appealable  to  this  court.  {Selden  v.  D.  cmd  H.  C, 
Co.,  29  N.  Y.,  634 ;  Bedell  v.  Chaee,  34  N.  Y.,  886 ;  Lcm- 
renee  v.  Ely,  38  N.  Y.,  42.)  The  motion  was  too  late  after 
judgment.    {Rwpelye  v.  Prince,  4  Hill,  119;  Gemey  v. 
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Smithaon^  7  Bosw.,  896 ;  Sheldon  v.  Staryh&r^  27  How.,  887 ; 
Peck  y.  Hyler^  80  Barb.,  65S ;  Potter  v.  Potter^  at  fifth  district 
Gen.  Term,  not  reported ;  Jackaon  v.  FaeeeUy  7  Abb.,  187 ; 
ITash  v.  Wetmore^  88  Barb.,  165.)  Defendant  permitted  case 
to  be  submitted  without  objection.  He  was  too  late  after 
verdict  to  allege  surprise.  {Thcmpeon  v.  Port&Tj  8  Bibb,  70 ; 
KirHy  V.  KvtOy^  1  J.  J.  Marsh,  96 ;  Coot  v.  QaLe^  1  Curtis 
Ct.  R,  884 ;  Kellogg  v.  BaOardy  10  Wis.,  440 ;  Graham  & 
Waterman  on  New  Trials,  191 ;  MoClwre  v.  Eing^  16  La. 
An.,  220 ;  People  v.  Maok^  2  Park  Cr.  E.,  678 ;  Peok  v. 
HiUer^  80  Barb.,  666.)  The  evidence  was  not  newly  dis- 
covered, but  not  recollected,  and  therefore,  no  ground  of 
new  trial.  {Oregg  v.  Bankhardj  22  Texas,  246 ;  John- 
eon  V.  Bla/nohardy  6  K  I.,  24 ;  Bond  v.  Cutter^  7  Mass., 
R.,  206;  1  Graham  &  Waterman  on  New  Trials,  477; 
Dcdgnan  v.  WyaU^  8  Blackf.,  886.)  The  evidence  sought  was 
cumulative,  and  no  ground  for  new  trial.  (1  G.  &  W.  on 
New  Trial,  486 ;  Qamock  v.  Brown^  4  Humph.,  261 ;  JBjMyy 
V.  Wdterford^  14  Verm.,  414 ;  CampbeU  v.  Gennet^  2  Hill, 
290 ;  Fleming  v.  HdUerJbedc,  7  Barb.,  271 ;  People  v.  Supe- 
rior Courty  eto.y  6  Wend,  127 ;  10  id.,  286 ;  Powell  v.  Joneey 
42  Barb.,  24 ;  Pa/rehaU  v.  KJmoh,  48  Barb.,  208 ;  Peck  v. 
HUety  30  Barb.,  665 ;  Adams  v.  Bushy  28  How.,  262.) 

Groveb,  J.  The  only  exception  taken  upon  the  trial, 
which  was  insisted  upon  by  the  counsel  for  the  appellant 
upon  the  argument,  was  that  taken  to  the  refusal  of  the  judge 
to  grant  a  nonsuit.  No  ground  for  the  motion  was  stated  by 
the  counsel,  and  it  is  well  settled  that  such  an  exception  can- 
not be  sustained,  for  any  defect  in  the  plaintiffs^  proof,  which 
might  have  been  supplied  had  such  defect  been  pointed  out 
at  the  trial.  That  is  a  sufficient  answer  to  the  exception.  A 
further  answer  in  the  present  case  is,  that  there  was  no  such 
defect.  That  urged  upon  the  argument  was  that  the  evidence 
showing  that  the  appellant  was  a  partner  with  his  co-defend- 
ants, was  not  sufficient  to  warrant  the  submission  of  that  ques- 
tion to  the  jury.    Wm.  0.  Williams,  the  salesman  of  the 
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plaintiffi,  who  were  jobbeiB  in  dry  goods  in  the  city  of  New 
York,  testified  that  one  of  the  co-defendants  came  to  the 
plaintiffs'  store  and  purchased  a  bill  of  goods  npon  credit,  and 
directed  the  goods  to  be  forwarded  by  express  to  8.  &  A.  R. 
AJtmayer,  at  JSTewark,  New  Jersey*  There  was  no  dispute 
as  to  the  two  co-defendants  being  members  of  the  firm ;  that 
he  had  been  referred  to  the  appellant  by  one  of  the  co-defend- 
ants as  to  the  trustworthiness  of  the  firm ;  that  he  was  directed 
by  Mr.  Wilson,  one  of  the  plaintiff,  to  make  inquiry  as  to  that 
matter ;  that  for  that  purpose  he  called  upon  the  appellant 
and  made  the  inquiry  of  him ;  that  the  appellant  said  that 
they  were  good  for  all  that  I  could  sell  them ;  that  he  was 
interested  with  them ;  that  he  was  responsible  for  what  they 
bought ;  that  he  reported  this  convdrsation  to  Wilson,  one  of 
the  plaintiffi.  The  latter  testified  that  upon  receiving  this 
report,  and  in  reliance  thereon,  he  forwarded  the  goods  to  the 
firm  as  directed ;  that  upon  like  reliance  he  subsequently  sold 
to  the  firm  the  goods,  for  the  piice  of  which  the  action  was 
brought. 

This  was  sufficient  to  require  the  submission  of  the  ques- 
tion, whether  the  appellant  was  a  partner,  to  the  jury ;  and 
if  they  found  he  was  liable  as  such,  not  only  for  the  goods 
then  sold,  but  also  for  such  as  the  plaintiffs  subsequently  sold, 
xmtil  they  received  notice  that  he  was  not  a  partner.  The 
appeal  from  the  order  presents  questions  of  greater  difficulty. 
This  order  cannot  be  reviewed  upon  the  merits  by  this  court. 
(Sdden,  JSierx.,  v.  Dslmoare  and  Sudson  Canal  Co.^  29  N. 
T.,  634 ;  Bedea  v.  (Jha9e^  34  ii,  886 ;  La/u)renoe  v.  Ely,  38 
id.,  42.) 

It  may  be  so  reviewed  by  the  General  Term.  (Code,  § 
849.)  The  order  denied  a  motion  of  the  defendant  for  a  new 
trial,  upon  the  ground  of  surprise  and  newly  discovered  evi- 
dence. From  the  opposing  affidavits  it  appeared  that  judg- 
ment had  been  entered.  From  the  opinion  of  the  judge  at 
Special  Term,  it  appears  that  the  motion  was  denied  solely 
upon  the  ground,  that  it  could  not  be  made  after  the  entry  of 
judgment* 
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This  may,  bj  this  court,  be  taken  as  sufficient  evidence  tiiat 
the  merits  of  the  application  were  not  considered  by  the 
Special  Term,  bnt  that  it  was  not  entertained  from  want  of 
power  in  the  conrt  cansed  by  the  entry  of  judgment,  althongh 
this  comt  cannot  review  the  order  npon  the  merits ;  yet  when 
the  court  has  refused  to  consider  the  merits,  from  an  errone- 
ous supposition  that  it  had  no  power  so  to  do,  and  based  the 
order  upon  that  ground,  it  is  appealable  to,  and  will  be 
reversed  by  this  court.    {Russdl  v,  Conn.^  20  N.  Y.,  81.) 

The  question  is,  therefore,  presented,  whethw  a  motion  can 
be  made  at  Special  Term  for  a  new  trial  upon  the  ground,  that 
the  verdict  is  against  the  weight  of  evidence,  or  surprise,  or 
newly  discovered  evidence,  or  the  misconduct  of  the  jury,  or 
other  ground  after  the  entry  of  judgment  upon  the  verdict 
There  is  obviously  no  distinction  between  this  class  ci  cases. 
If  it  can  be  so  made  in  one  it  can  in  all;  under  the  former 
system  of  practice  it  was  settled,  that  all  such  motions  could 
be  made  only  before  judgment.  {Bapdye  v.  Prineey  4:^11], 
119.)  A  careful  examination  of  the  opinion  of  Bsokbov, 
judge,  in  this  case  will  show,  I  think,  that  he  placed  rather 
a  technical  construction  upon  section  1  of  the  act  relating  to 
the  Supreme  and  Circuit  Courts,  Laws  of  1832,  188,  but  that 
statute  had  nothing  to  do  with  the  question  before  him,  as 
the  motion  before  him  was  made  to  the  court  in  banc  in  the 
iirst  instance,  and  the  act  in  question  required  the  motions 
thereby  authorized  to  be  made  before  the  judge  of  the  circuit, 
and  provided  for  a  review  of  the  orders  made  by  him  upon 
appeal  to  the  Supreme  Court.  Be  this  as  it  may,  the  decision 
was  clearly  correct  according  to  the  then  existing  praotioe. 
This  practice  originated  probably  in  the  rules  of  the  Supreme 
Court  adopted  in  1799,  and  was  convenient,  and  rarely  could 
work  injustice  under  that  practice,  as  judgment  could  not  be 
entered  until  the  "  qua^rto  die  post "  of  the  next  term  of  the 
court  after  the  rendition  of  the  verdict.  This  in  most,  and 
probably  in  all  cases,  gave  the  party  desirous  of  making  the 
motion  sufficient  time  to  ascertain  the  facts,  preface  his 
papers,  and  make  the  same  before  judgment  could  be  entered ; 
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or,  if  he  eoiild  not  do  all  this,  to  at  leaet  procure  an  order 
to  stay  the  entry  of  jadgment.  After  the  adoption  of  the 
Oode  the  qneBtion  fteqnently  arose,  and  the  decisions  have 
been  conflicting  in  the  courts  of  original  jnrisdietion,  although 
the  decided  weight  of  this  anthc^rity  is  against  the  power  to 
entertain  the  motion  after  judgment.  {M(t>rgan  v.  JBruce^  1 
Oode  Eeports,  IT.  S.,  86;  Tucker  v.  White,  27  Howard's 
Practice,  97 ;  Stihodl  v.  Stqplee,  6  Robertson,  689 ;  Blydenr 
hi/rg  V.  Jokrisan,  9  Abbott's  Practice,  U.  8.,  459.)  The 
question  comes  before  this  court  for  the  first  time  in  the  pre- 
sent case.  It  can  now  be  settled  in  accordance  with  law. 
Under  the  former  practice,  some  small  inconvenience  might 
have  existed  when  the  verdict  was  rendered,  immediately 
preceding  term,  but  even  in  such  cases  the  party  had  four  full 
days  after  its  rendition,  in  which  to  protect  his  rights.  In 
1833,  the  legislature,  with  a  view  to  relieve  the  court  from 
the  pressure  of  business,  passed  the  act  above  referred  to, 
providing  for  the  hearing  of  a  certain  class  of  eases  by  the 
judge  of  the  circuit,  and  foreseeing  that  by  so  doing  a  party 
might  be  deprived  of  his  right  to  make  a  motion  at  all,  unless 
permitted  so  to  do  after  judgment,  provided  by  the  first  sec- 
tion of  the  act,  that  when  in  any  personal  action,  any  bill  of 
exceptions  shall  be  taken,  demurrer  to  evidence  put  in,  or 
notice  of  motion  given  for  a  new  trial  on  newly  discovered 
evidence,  and  the  proceedings  shall  not  be  stayed,  the  party 
in  whose  &vor  the  verdict  is  rendered  may  perfect  his  judg- 
ment and  issue  execution,  but  it  shall  nevertheless  be  lawful 
for  either  party  to  proceed  to  obtain  a  hearing  before  the 
Supreme  Court  upon  the  matters  in  question,  in  the  manner 
thereafter  mentioned.  This  in  effect  abolished  the  existing 
rule  of  practice,  denying  the  right  to  make  the  motion  after 
judgment,  and  the  right  is  given  by  this  statute.  The  court 
before  which  it  is  to  be  made,  has  been  changed  by  substitu- 
ting the  Special  Term  in  place  of  the  circuit  judge,  but  the 
right  to  make  the  motion  has  not  been  impaired  by  any 
statute  since  passed,  and  still  exists.  The  right  to  move  for 
a  new  trial  upon  a  case  at  Special  Term  is  expressly  given  by 
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the  Code.  But  the  party  obtaining  the  verdict  has  the  right 
immediately  to  enter  judgment  thereon,  unless  his  proceed- 
ings are  stayed.  Thus,  if  the  motion  cannot  be  made  after 
judgment,  the  absolute  legal  right  to  make  it,  is  converted 
into  a  right  resting  in  the  discretion  of  the  court,  whether 
or  not  to  grant  a  stay  of  proceedings  upon  the  verdict 
This  is  a  very  different  thing  from  the  positive  right  given 
by  law,  and  the  former  should  not  be  substituted  for  the  latter, 
unless  pursuant  to  the  manifest  intention  of  a  statute.  But  there 
is  no  such  statute.  It  follows  that  the  Special  Term  erred  in 
refusing  to  entertain  the  motion  and  pass  upon  the  merits, 
upon  the  ground  that  judgment  had  been  entered.  For  this 
error  the  party  is  entitled  to  a  reversal  of  the  order,  unless 
cured  by  the  proceedings  thereon  at  General  Term.  The  order 
at  Sj^edal  Term  is  the  usual  one  denying  the  motion.  From 
that  it  does  not  appear  whether  it  was  made  upon  the  merits 
or  some  other  grounds  It  is  from  the  opinion  only,  that  it 
appears  to  have  been  denied,  solely  upon  the  ground  that 
judgment  had  been  entered.  The  General  Term  had  the 
power  to  review  this  order  upon  the  merits,  and  upon  any  and 
every  ground  connected  therewith.  In  that  court  no  opinion 
was  given ;  all  that  appears  is  from  the  order  made.  That  is 
simply  an  affirmance,  not  of  the  opinion  of  the  Special  Term, 
but  of  the  order  made.  This  is  entirely  consistent  with  the 
idea  that  the  General  Term  considered  the  merits  and  deter- 
mined the  same,  and  based  the  order  of  affirmance  thereon. 
It  was  its  duty  so  to  do ;  and  the  presumption  is,  that  this 
duty  was  performed,  until  the  contrary  appears.  It  is  incum- 
bent upon  a  party  seeking  the  reversal  of  a  judgment  or  order, 
to  show  affirmatively  that  an  error  was  committed  to  his  pre- 
judice. It  is  not  sufficient  to  show  that  it  may  have  been 
committed.  The  latter  will  not  overcome  the  presumption, 
that  all  things  have  been  transacted  correctly,  until  the  con- 
trary appears. 

The  counsel  for  the  appellant  seeks  to  obviate  the  difficulty, 
by  showing  that  Mr.  Justice  Ikobaham,  who  sat  as  a  member 
of  the  General  Term  upon  the  hearing  of  the  appeal,  enter- 
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tained  the  same  opinion  as  the  judge  who  heard  the  motion 
at  Special  Term.  For  this  purpose,  the  papers  used  upon  a 
like  motion  previously  made  before  him  in  the  present  case  at 
Special  Term,  and  the  order  made  by  him  thereon,  have  been 
inserted  in  the  case.  He  gave  no  opinion.  The  order  pro- 
ceeds in  the  usual  form,  reciting  the  object  of  the  motion  and 
the  papers  used,  the  hearing  of  counsel,  and  proceeds :  And 
it  appearing  that  judgment  was  entered  in  the  action  on  the 
80th  day  of  January,  1868;  and  concludes:  It  is  ordered 
that  the  motion  be,  and  the  same  is  denied,  with  leave  to 
renew  the  same  on  additional  papers,  on  payment  of  ten  dol- 
lars costs.  This,  BO  far  from  showing  that  Justice  Ikgbaham 
was  of  opinion,  that  the  motion  could  not  be  made  after  the 
entrjr  of  judgment,  shows,  I  think,  the  contrary.  Otherwise, 
leave  to  renew  would  not  have  been  given,  after  it  appeared 
that  judgment  had  been  entered.  The  renewal  would  have 
been  entirely  useless.  Besides,  I  do  not  think  it  would  aid 
the  appellant  if  it  appeared  that  Mr.  Justice  Ikgbaham,  pre- 
vious to  the  hearing  of  the  appeal  at  General  Term,  enter- 
tained the  opinion  imputed  to  him  by  the  counsel.  The 
presumption  would  rather  be,  that  he  became  convinced  of 
his  error  upon  the  hearing,  and  united  with  his  brethren  in  a 
decision  in  accordance  with  law.  For  the  reason  that  it  does 
not  appear  that  the  General  Term  reviewed  the  order  and 
passed  upon  the  merits,  the  order  appealed  from  must  be 
affirmed ;  and,  no  error  having  been  committed  upon  the  trial, 
the  judgment  must  also  be  affirmed* 

All  concur. 

Judgment  and  order  affirmed. 


Albert  Hobn,  Bespondent,  v.  William  A.  Eeteltas, 

Appellant. 

The  role  that  a  deed  aheolute  upon  its  fkce,  can  in  eqnity,  be  shown  hj 
parol  or  other  eztrlnsio  evidence,  to  have  been  intended  as  a  mortgage 
has  been,  upon  the  ftiUest  cansiderationi  deliberately  established  in  this 
State,  and  will  not  be  departed  from. 


46    606 
110       6 

46    6a6r 
120    6ft6; 

46    605 
ISS    476 

46    606 
m    140 

46    605 
1^    306 

46    Od'i 
i;«    531 

46    606 

135    647 

46    605 
jl61    428 

46    60 
163      9 

\6 
1 

606  HoBN  V.  Ebtkltab,  [Dec.| 

Statement  of  oaae. 


The  want  of  a  penonal  agreement  Iby  the  bonower  to  repay  the  money,  is 
not  ooncluBiye  evidence  that  the  conyeyance  was  not  intended  as  amort- 
gage  ;  but  is  a  oircmnBtance  to  be  considered  with  the  other  chcomstao- 
ces  in  the  case. 

(Argaed  Noyember  aStti,  1871 ;  decided  December  6th,  1871.) 

Appeal  from  jndgment  of  the  General  Term  of  the 
Supreme  Oourt  in  the  second  judicial  district,  affin^isj^ 
judgm^t  entered  upon  the  decision  of  the  court  at  Special 
Term  in  favor  of  plaintiff. 

The  nature  of  the  action  and  the  &ct8  appearing  therein, 
are  set  forth  in  the  opinion. 

A,  J.  Vanderpod^  for  appellant.  In  the  cases  asserting 
the  equity  rule  that  parol  evidence  is  admissible  to  show  a 
deed  absolute  on  its  face  is  a  mortgage,  there  was  no  other 
written  agreement  defining  the  rights  of  the  parties  pre- 
sented. {Hodges  v.  The  T.  M.  and  F.  Fvte  Ins.  Oo.j  8  K 
T.,  416 ;  Despard  v.  WaOridgej  15  TS.  T.,  874 ;  Van  Ihtam 
V.  WorraUy  8  Keyes,  311.)  To  constitute  the  relation  of 
mortgagor  and  mortgagee,  the  remedies  must  be  reciprocal. 
(Ebvenden  v.  Frovd^  181.)  Under  the  writings,  defendant 
would  have  no  remedy  against  plaintiff  for  a  deficiency  on 
sale.  {Ooodmcm  v.  Orcmson^  2  B.  &  B.,  274.)  Parol  evi- 
dence cannot  be  received,  where  the  parties  intended  the 
instrument  to  be  in  the  form  in  which  it  is,  but  only  where 
by  fraud,  accident,  or  mistake,  th^  agreement  is  not  carried 
out.  {Cooh  V.  EoOonj  16  Barb.,  139 ;  Taylor  v.  Baldwin^  10 
Barb.,  582;  Webb  v.  Rice,  6  Hill,  219;  McDonald  v. 
McLeodj  1  Iredell,  221 ;  Stmie^ant  v.  8t/wrtefoamJt^  20  N.  T., 
39.)  Conditional  sales  are  valid,  and  the  time  limited  for 
re-purchase  must  be  precisely  observed  or  the  right  is  lost. 
[^easton  v.  EUchoock,  4cl  Barb.,  225.)  An  agreement  to 
reconvey  will  not  turn  an  absolute  conveyance  into  a  mortgage. 
{Alderson  v.  White,  2  De.  Qt.  &  J.,  97, 105.)  Where  conclu- 
sion of  law  can  only  be  sustained  on  assumption  that  defend- 
ant is  guilty  of  misdemeanor,  no  presumption  will  be  indulged 
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in  favor  of  judgment  ( Walsh  v.  Power^y  48  liT.  Y.,  38 ; 
Dufy  V.  MoBterUm^  44  N.  T.,  666.) 

J.  S.  JStUf  for  respondent  Gonrts  of  eqnity  will  not  limit 
themBelyes  to  writing  between  the  parties  in  determining 
whether  an  absolute  conveyance  is  a  mortgage.  {Eing  v. 
JV&wmany  3  Mmnford,  40 ;  Prince  v.  Beardof^  1  A.  E. 
Marsh,  170 ;  Aldham  v.  HaUey^  3  J.  J.  Marsh,  114 ;  Flagg 
7.  Momn^  8  Sumner,  640 ;  Greenl.  Ornise,  title  16,  chap.  1, 
§  88 ;  Bdb&rison  v.  OamjpMl,  3  Call.,  864 ;  Wharf  v.  JBimeU, 

6  Binney,  608 ;  JSolmes  v.  Orcmty  8  Paige,  357.)  This  was 
a  mortgage,  not  a  conditional  sale.  {Rdbinaon  y.  Cropsy^  3 
ed.,  ch.  188;  Clark  v.  Henry ^  3  Oow.,  334;  HohnesY. 
Orant,  8  Paige,  357 ;  Walker  v.  Mwray^  81  N.  T.,  401.) 
The  defendant  was  a  money  lender.  {Conway^a  EsoeciUore 
Y.  AlexandeTj  7  Oranch,  389.)  The  reason  why  coorts  lean 
so  strongly  toward  holding  the  transaction  to  be  a  mortgage 
is  to  prevent  usury  and  extortion.  Sdl/mee  v.  Orant,  8  Paige, 
357 :  Stcewr  v.  Stodver,  9  Serg.  &  Bawle,  447 ;  Jlall  v.  Van 
Cleve  et  a2.,  11  N.  Y.  Legal  Obs.,  388 ;  Orcvne  v.  BonneU^  1 
Green's  Ghan.  Beps.,  367 ;  Oonwa/j/e  Exeoutore  v.  Alexande^^ 

7  Oranch,  340 ;  OlcMrk  v.  Henrys  3  Oow.,  880, 881 ;  V&rmm  v. 
Bethia,  3  Eden,  110 ;  Skinny  v.  MiUer,  5  littels,  88 ; 
MoDonaldv.  McLoed^  1  Ire.  Eq.,  336 ;  Poi/ndexter  v.  MoCanny 
1  Bev.  Eq.,  878 ;  Kwilkrough  v.  Smithy  3  id.,  663.)  Inadequacy  of 
consideration  is  proof  that  a  sale  could  not  have  been  intended. 
{OowuHxy^e  Eoeoutora  v.  Aleoxmderj  7  Oranch,  340 ;  Flagg  v. 
Mann^  3  Sumner,  537;  Wharf  y,  SowM^h'SmiiQjy  503; 
3  Watts,  198 ;  3  J.  J.  Marsh,  114 ;  1  Eden,  68,  169 ;  11  K 
Y.  Leg.  Obs.,  383 ;  6  Metcalf,  483;  19  Vesey,  Jr.,  413 ;  Pow. 
on  Mortgages,  138 ;  Note  1 ;  Glover  v.  Payne^  19  Wendell, 
530 ;  JEdringUm  v.  Earpery  8  J.  J.  MarshaU,  854;  Webb  v. 
Palersony  7  Humph.,  486 ;  Sclmee  v.  Oraaty  8  Paige,  357 ; 
Vide  also  authorities  in  note  to  this  case  at  pp.  369,  361.) 
The  tendency  of  the  court  is  to  preserve  rights  of  redemp- 
tion. (3  Greenl.,  Ornise,  title  16,  chap.  1,  §  88,  note,  citing 
Dev.  Eq.,  Eep.,  878;    5  Lit  84;    3  J.  J.  Marsh,  471; 
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8  id.y  354;  1  Green.  Oh.  Sep.,  264;  see  alflo  .Eaion  v. 
Cfreenej  22  Pick.,  680;  Holmea  v.  OratU,  8  Paige,  259, 
261,  the  note  in  later  editions);  1  Kent  Com.,  marg. 
p.  144 ;  JFZagg  y.  Mann,  2  Smnner,  540 ;  Edrington  v. 
Rwrper,  8  J.  J.  Marshall,  856 ;  Secre^it  v.  Turnery  4  id., 
471,  are  to  the  same  effect.)  The  written  agreement  is  part 
of  same  transaction,  and  relates  back  to  deed.  (Crane  y.  Bon- 
nelly  1  Green,  ch.,  267 :  4  Kent's  Oom.,  160.)  It  is  immate- 
rial that  agreement  ran  to  Pelton  instead  of  plaintiff.  (N. 
T,  Stat,  at  laige,  yoL  1,  p.  677,  §68;  Roaohy.  Corine  9 
Wend.,  232 ;  Hdlmiea  v.  Oranty  8  Paige,  287 ;  ^ee  v.  Man- 
fioUan  Co,y  1  Paige,  56 ;  Weed  y.  Stevensony  1  Clark,  Ch., 
166.)  The  absence  of  coyenant  to  repay  inmiateriaL  (9Seige 
&  Bawle,  428 ;  2  Atk.,  296 ;  2  Wash.,  14 ;  Floffg  y.  Mann,  2 
Smnner,  634.)    The  transaction  perfect  as  a  mortgage  without 

it.    (1  R.  S.,  788,  §  180 ;   5aw  y.  i^A^,  2  Barb.  Oh.,  670.) 

* 

Allbn,  J.  The  action  is  for  equitable  relief,  and  especially 
for  an_  accounting  by  the  defendant  for_tiie  rents  and  profits 
and  the  ayails  of  the  sale  of  lands  in  Brooklyn,  oonyeyed  by 
the  plaintiff  to  the  defendant,  by.deed  absolute  upon  its  fietce, 
but  whichj,  the  plaintiff  claims,,  was  intended  as  a  mortpye, 
to  secure  a  loan  of  money.  In  1859,  the  plaintiff  applied,  to 
the  defendant  for  a  loan  of  $10,000,  upon  the  security  of  the 
property  named,  and  after  some  negotiation,  ^e  sum  required 
was  adyanced  to  the  plaintiff,  upon  the  delivery  of  an  absolute 
deed  of  the  property;  flie  de^ndant,  by  an  agreement, exe- 
cuted  and  deUyered  simultaneously  with  the  deed,  but  bearing 
date  a  day  or  two  later,  coyenanting  to  sell  and  cony ey  the 
same  property  to  Mr.  Pelton,  upon  the  payment  by  him, 
within  one  year,  .of  $12,500  and  interest  thereon,  together 
with  all  taxes  and  assessments  upon  the  premises,  which  the 
defendant  should  have  paid. 

The  premises  greatly  exceeded  in  value  the  consideration 
paid  for  the  deed ;  the  grantor,  Horn,  was  embarrassed  and 
straitened  for  money.  IM&r.  Pelton,  the  covenantee  in  the  defend- 
ant's agreement,  was  counsel  for  the  plaintiff  in  the  trans- 
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action,  aiding  him  in  procuring  the  loan ;  and  his  testimony,  as 
well  as  that  of  the  plaintiff,  was  that  the  agreement  was  taken 
by  him  for  the  nse  and  benefit  and  as  the  agent  of  the  plaintiff, 
and  to  avoid  the  qneetion  of  usury  which,  it  was  snpposed, 
Horn  could  make,  if  the  agreement  to  reconvey  was  directly 
to  him ;  and  the  ludge  has  found,  that  the  transaction  took 
that  form  for  that  reason  and  no  other,  which  is  one  circum- 
stance tending  strongly  to  show  that  the  parties  regarded  the 
advance  of  the  money  as  a  loan,  and  the  conveyance  a  mort- 
gage. 
The  judge  has  found,  upon  testimony  somewhat  conflicting, 

but  greatly  preponderating,  in  connection  with  surrounding 
circumstances^  in  favor  of  the  findings,  that  the  advance  of 
money  was  a  loan,  to  be  repaid  at  the  end  of  one  year ;  that 
the  deed  was  delivered  to  and  accepted  by  the  defendant  as  a 
eecnrity  for  the  repayment  of  the  loan,  with  an  additional 
sum  agreed  upon,  and  not  as  an  absolute  sale  and  conveyance 
of  the  property ;  and  that  the  agreement  for  a  conveyance  to 
Pelton  was  for  the  benefit  of  the  plaintiff,  and  in  place  of  an 
agreement  to  reconvey  directly  to  him,  and  for  the  reasons 
before  stated,  and  that  the  papers  were  delivered  simultane- 
ously, and  as  parts  of  one  transaction ;  and  as  a  conclusion 
of  law,  it  was  adjudged  that  the  plaintiff  was  entitled  to  the 
account  demanded,  the  property  having  been  sold,  and  a 
redemption  impossible,  fit  is  now  too  late  to  controvert  the 
proposition  that  a  deed,  absolute  upon  its  face,  may,  in  equity, 
be  shown,  by  parol  or  other  extrinsic  evidence,  to  have  been 
intended  as  a  mortgage ;  and  fi-aud  or  mistake  in  the  prepa- 
ration or  as  to  the  form  of  the  instrument  is  not  an  essential 
element  in  an  action  for  relief,  and  to  give  effect  to 
the  intention  of  the  parties^  The  courts  of  this  State 
are  fully  committed  to  the  doctrine ;  and,  whatever  may  be 
the  rule  in  other  States,  here  in  passing  upon  the  question, 
we  have  only  to  stand  upon  the  safe  maxim  of  stare  decisis. 
It  is  not  enough,  in  view  of  the  fact,  that  the  adjudications 
have  entered  into  and  controlled  bi^siness  transactions,  and 
beconie  a  rule  of  property  to  authorize  a  reconsideration  of 
SicKBLs — Vol.  1  77 
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the  qnestions,  that  the  role  has  been  anthoritatively  adjudged 
otherwise  as  a  rule  of  evidence  in  common-law  courts,  and 
that  eminent  judges  have  contended  eamestb^  against  its  adop- 
tion as  a  rule  in  courts  of  equity.  Notwithstanding  their 
protests  the  rule  has  been,  upon  the  fullest  consideration, 
deliberately  established,  and  cannot  now  be  lightly  departed 
from.  The  principle  was  recognized  by  the  chancellor  in 
Holmes  v.  6/rant  (8  Paige,  243.)  Although  it  was  not  applied 
in  that  case,  and  had  been  before  asserted  under  like  cireum- 
stances  in  Bdbiaiion  v,  Orcpsey  (2  Edw.  Chy.  B.,  .138); 
affirmed  (6  Paige,  480). 

It  was  expressly  adjudged  in  Strong  v.  Stewart  (4  J.  0.  S., 
167),  that  parol  evidence  was  admissible,  to  show  that  a  mort- 
gage only  was  intended  by  an  assignment  absolute  in  terms ; 
and  to  the  same  effect  is  darky.  Hem/ry  (2  C!ow.,  324);  which 
was  followed  by  this  court  in  Murray  v.  WaHker  (81  N.  T., 
399).  In  Hodges  v.  Tennessee  Marine  and  Fvre  Insurance 
Co.  (4  Seld.,  416)  the  court  says,  that  ^^  from  an  early  day  in 
this  State  the  rule  that  parol  evidence  is  admissible  for  the 
purpose  named,  has  been  established  as  the  law  of  our  courts 
of  equity,  and  it  is  not  fitting  that  the  question  should  be 
reexamined,  and  the  cases  in  which  it  has  been  so  adjudged 
are  cited  with  approval."  In  StmievoffU  v.  SturtevoffU  (20  If .  Y., 
39),  the  same  judge,  pronouncing  the  opinion  as  in  the  case  last 
cited,  distinguishes  between  the  case  of  a  mortgage  and  trust, 
and  it  was  decided,  that  while  a  deed  absolute,  in  terms,  could 
be  shown  to  be  a  mortgage,  a  trust  in  &vor  of  the  grantee  could 
not  be  established  by  parol.  And  see  De^pard  v.  WaHridge 
(15  N.  Y.,  374).  The  rule  does  not  conflict  with  that  other 
rule,  which  forbids  that  a  deed  or  other  written  instrument  shall 
be  contradicted  or  varied  by  parol  evidence.  The  instrument 
is  equally  valid  whether  intended  as  an  absolute  conveyance 
or  a  mortgage.  Effect  is  only  given  to  it  according  to  the 
intent  of  the  parties,  and  courts  of  equity  will  always  look 
through  the  forms  of  a  transaction  and  give  effect  to  it,  so  as 
to  carry  out  the  substantial  intent  of  the  parties. 

It  is  not  objected  that  the  agency  of  Pelton  for  the  plaintiff 
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in  the  transaction  could  not  be  shown  by  parol ;  and  that 
&Gt  being  established,  the  only  question  was,  whether  the 
agreement  with  Pelton,  which  was,  in  truth,  with  the  plaintiff, 
was  intended  simply  as  an  agreement  to  re^sell  the  premises 
at  an  advanced  price,  or  a  defeasance  giving  a  right  of  redemp- 
tion. The  fact  being  established  by  competent  evidence  that 
the  money  advanced  by  the  defendant  was  advanced  as  a 
loan,  and  not  on  the  purchase  of  the  lands,  the  relation  of 
debtor  and  creditor  was  established,  and  that  relation  being 
established,  it  necessarily  followed  that  the  conveyance  in 
connection  with  the  agreement  to  re-convey,  was  intended  by 
the  parties  as,  and  was  a  security  for  the  debt ,  and  the  maxim, 
*^  onoe  a  mortgage,  always  a  mortgage,"  secured  the  debtor  a 
right  of  redemption  until  his  equity  was  foreclosed  by  the 
judgment  of  a  court  of  competent  jurisdiction.  {Neiocomh 
V.  Borhom^  1  Vem.,  7 ;  Cla/tk  v.  Hemy^  supra.) 

That  there  was  no  agreement  in  the  defeasance  for  the  pay- 
ment of  the  debt,  is  a  circumstance  entitled  to  considerable 
weight,  as  tending  to  show  that  the  conveyance  was  not 
intended  as  a  mortgage,  and  that  the  relation  of  debtor  and 
creditor  did  not  exist.  But  it  is  only  one  of  several  circum- 
stances to  be  considered,  and  is  not  conclusive ;  and  the  judg- 
ment of  the  court  below  upon  the  question  of  fact,  the  deci- 
sion of  which  involved  the  consideration  of  this  and  the  other 
circumstances,  and  the  whole  evidence  is  conclusive.  '  In 
Con/ioay^s  JSm^s  v.  Alexander  (7  Cranch,  218),  Ch.  J.  Mas- 
BHALL  says :  "  The  want  of  a  covenant  to  repay  the  money 
is  not  complete  evidence  that  a  conditional  sale  was  intended, 
but  is  a  circumstance  of  no  inconsiderable  importance.''  And 
see  Per  PmirAM,  J.,  Flagg  v.  Mamm,  (14  Pick.,  467).  The 
question  in  this  as  in  every  case  was,  whether  the  contract 
was  a  security  for  the  re-payment  of  the  money,  or  an  actual 
sale,  and  the  evidence  fully  sustains  thejudgment  of  the  court 
below  that  it  was  a  mere  security.  [The  judgment  is  favor- 
able to  the  defendant.  The  security  might  properly  have 
been  invalidated  for  usury,  and  the  plaintiff  had  judgment 
for  the  proceeds  of  the  sale  of  the  lands  without  deducting 
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the  money  lent.  But  equity  has  been  done.  The  defendant 
has  been  i*epaid  the  money  loaned,  witfh  interest,  and  the 
plaintiff  has  judgment  fbr  the  residue  of  the  purchase-money 
for  which  the  mortgaged  premises  wer^  sold,  and  Hie  plaintiff 
does  not  complain.  [  ^  j 

The  judgmenfmust  be  affirmed.  \/ 

All  concur. 

Judgment  affinned. 


Ebastus  W.  Clabk,  Respondent,  v.  Psttbb  Wjbe  et  aL, 

Appellants. 

A  case  submitted  under  section  872  of  the  Code  should  present  only  ques- 
tions of  law. 

Where  all  the  &ct8  upon  which  the  controyersy  depends,  and  which  are 
necessary  to  ^ve  ground  for  a  conduslon  c^  law  are  not  stated,  the 
court  oannot  pronounce  the  judgment  desired. 

The  case  submitted  presented  the  followiog  &cts :  Defendant,  an  insolTent, 
assigned  all  his  property,real  and  personal,  to  H.,  an  Indorser,  upon  his 
paper,  reodying  good  notes  for  the  ftill  yalue  of  the  proper^,  leas  the 
amount  of  the  indorsements,  payable  ia  six,  twelye  and  eHf^teea 
months. 

Hsldy  that  ftom  these  &ctB  the  law  would  not  of  necessity  conclude  an 
actual  fraudulent  intent  But  the  question  whether  the  transfer  was 
fraudulent  or  not  was  one  of  fact  remaining  in  dispute.  Proceedings 
therefore  dismissed. 

(Submitted  Noyember  15, 1871;  decided  December  18, 1871.) 

Appeal  from  judgment  of  the  Cteneral  Term  of  the  fifth 
judicial  district,  in  favor  of  the  plaintiff,  rendered  upon  a 
case  submitted  under  section  372  of  the  Oode.  (Beported 
below,  67  Barb.,  416.) 
The  fiu^ts  stated  in  the  case  are  substantially  as  follows : 
The  defendant,  Peter  A.  Wise,  a  manufacturer  of  haj 
elevators  and  jacks  at  Stockbridge,  Kew  York,  having  b^oome 
insolvent  and  unable  to  pay  his  debts,  sold  all  his  stock  in 
trade  and  real  estate  and  personal  property,  except  sudi  as  is 
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exempt  ^m  execution,  to  the  defendant,  Henry  Horton,  for 
the  consideration  of  $10,962.21,  that  being  its  fall  value. 
Horton  was  liable  as  first  indorser  on  two  of  Wise's  notes  for 
$892.53.  In  the  transaction  Wise  handed  over  $859  in 
money,  to  enable  Horton  to  pay  the  notes,  and  Horton,  after 
deducting  the  amount  of  his  indorsement  gave  back  Wise  his 
own  notes  for  the  remainder  of  the  purchase-price,  one-third 
payable  in  six  months,  one-third  in  twelve  months,  and  the 
residue  bx  eighteen  months,  without  interest.  The  real  estate 
amounted  in  value  to  $1,000.  Horton's  notes  were  perfectly 
good,  and  it  is  admitted  that  he  had  no  actual  interest  on  his 
own  part  to  defraud  the  creditors  of  Wise. 

This  sale  was  on  the  20th  day  of  July,  1869,  and  on  the 
6th  day  of  August,  1869,  the  plaintiflf;  Erastus  W.  Clark, 
obtained  a  judgment  against  Wise  in  the  Supreme  Court  for 
$369.02  upon  a  cause  of  action  which  occurred  May  2,  1869, 
and  upon  which  an  execution  was  duly  issued  and  returned 
wholly  unsatisfied.  Horton  knew  of  Wise's  insolvency  when 
he  made  tiie  purchase. 

It  is  also  admitted  that  Wise  afterwards  fi^udulently  con- 
cealed and  misappropriated  a  portion  of  the  notes  to  his  own  use. 

The  question  submitted  is,  whether  the  sale  by  Wise  is 
fraudulent  and  void  as  against  the  plaintiff  and  his  other 
creditors  within  the  meaning  of  the  staute. 

M.  N.  TTom^,  for  appellants.  Fraudulent  intent  a  ques- 
tion of  fact,  and  not  of  law.  (2  B.  8.,  142.)  The  notes  were 
good  and  collectible.  {SoheiUm  y.  Stone^  43  Barb.,  634; 
Matthews  v.  Rice,  31 N.  T.,  467 ;  BedeU  v.  Chase,  34  id.,  386.) 

Ednjoin  E.  Risleyj  for  respondent.  The  sale  was  fraudu- 
lent, being  made  with  intent  to  hinder  and  delay  creditors. 
(3  R.  S.,  6th  ed.,  224,  §  1 ;  Brownmg  v.  EcMrt,  6  Barb.,  91 ; 
Cook  V.  Smith,  8  Sandf.  Ch.,  333 ;  Vance  v.  PhiUvps,  6  Hill, 
883;  Bovming  v.  SeOy,  49  Barb.,  647;  Mies  dk  MoU,  or 
Mott  dk  NUes,  v.  Shapley,  Court  of  Appe&ls,  unreported  case, 
decided  October  29, 1849 ;  Curmvngham  v.  FreeUmd^  5  Paige, 
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664 ;  9  Johne.,  100 ;  1  Cow.,  240 ;  3  Sandf.,  692 ;  MohoUon 
V.  ZeavUty  6  N.  Y.,  517,  of  opinion.)  The  General  Term 
^ere  right  in  holding  the  sale  fraudulent,  upon  the  &ct« 
admitted.  {Mgal  v.  Eart,  9  N.  T.,  213 ;  MoU  v.  Shapley^ 
mpra^  Judge  Gray's  opinion,  pp.  47,  48,  of  case ;  17  N.  T., 
417 ;  2  Seld.,  515 ;  12  Barb.,  168,  and  cases  cited ;  24  N.  T., 
632,  opinion ;  43  Barb.,  456,  opinion ;  2  id.,  9 ;  15  Mass.,  459, 
415 ;  Nicholson  v.  Zeamtt,  6  N.  Y.,  510 ;  BuUoch  v.  Postj 
12  Barb.,  168 ;  Rathhun  v.  PloMeTy  18  id.,  272 ;  SckeiUin  v. 
Stone^  43  id.,  643,  divided  court ;  Matthews  v.  Ricey  31 N.  Y., 
457;  BedeU  v.  Chaser  34  id.,  386.) 

FoLGEB,  J.  This  is  a  submission,  without  action,  under 
lection  372  of  the  Code  of  Procedure.  As  by  that  section, 
Uie  parties  to  the  question  in  difference  are  required  to  agree 
apon  a  case,  containing  the  facts  upon  which  the  controversy 
depends,  it  follows  that  the  court  is  to  determine  nothing  but 
the  questions  of  law  arising  upon  the  facts  thus  presented. 
{NeiUon  v.  Com.  Ins.  Oo.j  3  Duer,  455.)  See  also,  the  first 
report  of  commissioners  of  practice  and  pleading  to  the 
legislature  (1848,  p.  233).  "  This  provision,"  they  say  in  the 
comment  upon  the  proposed  section  325,  which  agrees  verhor 
tim  with  the  present  section  372,  "  it  is  believed,  will  be  useful 
in  many  cases  where  a  question  as  to  a  legal  right  exists 
between  fair  and  honorable  men,  there  hemg  no  dispute  about 
the  faets^^  In  the  statement  of  facts  in  this  case  however, 
there  is  no  agreement  of  what  was  the  actual  mental  intent 
of  the  defendants,  or  either  of  them,  in  the  transfer  of  the 
property  from  "Wise  to  Horton.  But  such  intent  is  to  be  found 
as  a  question  of  fact  (2  B.  S.,  137,  §  4 ;  MaUhews  v.  Riosy 
81  N.  Y.,  457 ;  Vame  v.  PhiUipSy  6  Hill,  433) ;  and  is  to  be 
determined  as  such  only  by  the  jury. 

It  must  be  then,  as  the  court  cannot  find  the  intent  as  a 
matter  of  fact,  that  the  only  question  presented  which  the 
court  can  decide  is,  whether  from  the  facts  not  in  dispute,  the 
law  will  of  necessity  conclude  an  actual  fraudulent  intent. 
We  are  of  the  opinion  that  it  will  not.    We  do  not  say  that 
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a  jury  may  or  may  not  from  the  facts  agreed  upon,  find  that 
there  did  exist  a  fraudulent  intent.  But  it  would  be  erroneous 
to  instruct  a  juiy  that,  upon  the  proof  of  the  facts  here  agreed 
upon  and  no  other,  they  were  shut  up  to  that  verdict. 

It  follows,  that  the  parties  have  not  agreed  upon  all  the 
facts  upon  which  the  controversy  depends,  and  which  are 
necessary  to  give  ground  for  a  conclusion  of  law.  A  case  is 
not  presented  in  which  there  is  ^^  no  dispute  about  the  fi^^ts." 
The  very  vital  &ct  is  in  dispute.  The  court  cannot  pronounce 
the  practical  judgment  desired  by  the  parties,  of  whether  the 
sale  and  transfer  was  or  was  not  in  fact,  fiiiudulent  and  void. 

The  result  would  be,  that  if  we  were  to  give  a  final  judg- 
ment, it  would  be  against  the  plaintiff  and  in  favor  of  the 
defendants.  But  this  might  preclude  the  plaintiff  from  any 
trial  of  an  action  in  which  the  fact  here  lacking  might  be 
established  perhaps,  in  his  favor.  So  it  seems  most  just  and 
proper,  whUe  it  is  legal,  to  reverse  the  judgment  of  the  court 
below  and  to  dismiss  this  proceeding. 

All  concur.    Judgment  accordingly. 
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and  Parley  Johnson,  Appellants. 

The  role,  **  that  he  who  asks  equity  most  do  equityiii  will  he  applied  where  an 
adyetBe  equity  grows  out  of  the  controversy  before  the  court,  or  out  of 
drcumstanoes  which  the  record  shows  to  be  a  part  of  its  history,  or  where 
it  is  80  connected  with  the  cause  as  to  be  presented  in  the  pleadings,  and 
proo&,  with  Ml  opportunity  afforded  the  party  thus  recriminated,  to 
explain  or  reflite  the  charges. 

Defendant's  ancestor  conveyed  to  plaintiff's  grantor  certain  real  estate,  on 
which  stood  a  carding  machine  and  clothing  works,  and  shops ;  and  also 
granted  the  privilege  of  drawing  ftx>m  their  dam  a  sufficient  quantity  of 
water  '*  for  the  use  of  said  works/'  From  the  time  of  the  grant,  and  for 
more  than  forty  years,  an  open  space  in  front  of  the  mill,  which  belonged 
to  defendants,  had  been  used  for  piling  and  sawing  wood  for  the  use  of 
the  mill.  Plaintiff  placed  thereon  a  buzz-saw  propelled  by  the  water 
from  defendant's  dam.    Defendant  thereupon,  shut  off  the  water,  and 
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plaintiff  obtained  judgment,  eijjoining  defendants  from  depnying  him  of 
the  water  to  which  he  was  entitled  under  his  deed. 
Heidf  that  the  words  used  in  the  grant  under  which  plaintiff  hdd,  wereto  be 
taken  as  a  measure  of  quantity,  and  did  not  limit  the  use  of  the  water  to 
the  particular  machinery  spedfled,  and  his  use  of  the  water  to  propel  the 
buzz-saw  did  not  work  a  forfeiture  of  the  grant  of  the  right  to  its  use. 
But  that  plaintiff  was  not  authorized,  in  erecting  any  machinery  upon 
the  land  in  front  of  his  mill  not  necessary  for  ita  use  as  it  had  been 
used,  and  was  in  the  wrong  in  placing  and  using  the  buzz-saw  thereon. 
Judgment,  therefore,  modified  so  as  to  exqoin  plaintiff  from  so  using  the 
buzz  saw. 

(Argued  November  22d,  1671 ;  decided  December  18th,  18^.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  sixth  judicial  district,  afiirming  judg- 
ment in  favor  of  plaintiff  entered  upon  the  decision  of  the 
court  at  Special  Term. 

This  action  was  brought  to  restrain  the  defendants  from 
diverting  or  withholding  the  waters  of  their  mill-dam  and 
flume  on  the  Oaks  creek,  in  the  town  of  Otsego,  from  flowing 
to  the  carding  machine  and  fulling  mill  of  the  plaintifl^, 
situate  on  said  creek  below  said  mill-dam. 

Prior  to  the  24:th  of  January,  18M,  William  Johnson  and 
James  Johnson  were  the  owners  of  lands  on  both  sides  of 
said  creek,  upon  which  were  a  dam,  grist-mill,  a  saw-mill  and 
a  carding  machine  and  clothing  works,  all  run  by  water 
power  from  the  same  dam,  and  all  owned  by  said  Johnsons. 
On  the  24th  of  January,  1824,  the  Johnsons  conveyed  to 
one  Plumb  the  carding  machine  and  clothing  woiks,  and  the 
land  whereon  they  stood,  the  terms  of  the  deed  in  respect  to 
the  subject  of  the  ocmveyance  being  as  follows : 

^^  Those  certain  pieces  or  parcels  of  land  with  the  mes- 
suages and  tenements  thereon,  situate,  lying  and  being  in  the 
town  of  Otsego,  aforesaid,  and  being  the  same  on  which  the 
carding  machine,  and  clothing  works  and  shops,  now  occu- 
pied, etc.,  now  stand,  with  the  privilege  of  drawing  from 
some  convenient  place  from  the  mill-dam,  situate  on  Oaks 
creek,  immediately  above  said  carding  machine  and  clothing 
works,  a  sufficient  quantity  of  water  for  the  use  of  said 
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woi^  provided,  nevertiieldBS,  that  said  yrorkB  do  not  draw 
more  than  a  fair  proportion  of  the  water  from  the  grist-mill, 
which  is  situated  on  the  same  dam ;  that  is,  in  time  of  scarcity 
of  water,  the  said  works  shall  be  permitted  to  oard  and  full 
the  same  length  of  time  lihat  the  grist-mill  grinds,  and  provi- 
ded that  no  more  machinery  shall  be  pat  in  operation  for 
carding  than  a  breaker,  a  roUer,  a  picker,  all  to  be  single, 
together  with  the  hereditaments  and  appurtenances  there- 
unto belonging  or  appertaining ;  the  grist-mill  to  have  all  the 
water  on  Sundays,  except  what  will  be  necessary  to  scour 
cloth." 

Plumb  entered  into  possession  of  said  carding  machine  and 
clothing  works  at  the  date  of  the  deed  to  him,  and  used  the 
open  ground  in  front  of  the  same,  as  a  means  of  access 
thereto,  and  for  piling  wood  ibr  the  works,  and  continued  to 
ioccupy  and  enjoy  the  same  until  April  Ist,  1842,  when  he 
conveyed  the  same  premises  and  rights  to  the  plaintiff,  by  a 
deed  describing  the  subject  of  conveyance  in  the  same  man- 
ner as  in  the  said  deed  to  him,  from  the  date  of  which  deed 
to  the  time  of  the  trial,  the  plaintiff  has  been  in  possession 
of  the  premises  so  occupied  by  said  Plumb,  occupying  and 
enjoying  them  in  the  same  manner.  For  about  nine  years 
past,  the  plaintiff  has  discontinued  his  fulling  works,  but  still 
runs  his  carding  machines  with  the  water  drawn  from  said 
dam. 

For  about  the  same  length  of  time,  and  since  the  discon- 
tinuance of  the  clothing  works,  the  plaintiff  has  every  spring 
drawn  water  for  a  few  days  from  the  dam,  for  the  purpose  of 
operating  a  buzz  or  circular  saw  for  sawing  his  own  (and  last 
spring  his  son's)  iQrewopd,  and  has  been  accustomed  to  run 
said  saw,  and  saw  wood  in  front  of  the  clothing  works 
ind  carding  machine  shop,  about  thirteen  and  one-fourth  feet 
from  the  same,  upon  the  open  grounds  in  front  of  the  same, 
being  land  not  conveyed  to  said  Plumb  or  to  the  plaintiff, 
but  which  belongs  to  the  defendants,  and  constituting  a  part 
of  their  grist-mill  yard,  where  teams  of  customers  drive  up 
to  the  grist-mill,  and  the  clothing  and  carding  machine 
SicKSLs  —  Vol.  L        Y8 
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works,  and  have  been  so  used  since  the  giving  of  said  deeds. 
The  saw  was  placed  at  a  point  thirteen  and  one-fonrth  feet 
from  the  center  of  the  highway  leading  across  the  creek, 
and  horses  going  to  the  plaintiff's  grist-mill,  and  along  the 
said  highway,  were  sometimes  frightened  by  plaintiff's  saw. 

Less  water  was  used  by  plaintiff  in  operating  his  saw  than 
was  necessarily  used  for  operating  his  mill  before  it  ran 
down. 

On  the  18th  of  April,  1867,  the  plaintiff  was  running  his 
saw  as  aforesaid,  when  the  defendants  shut  off  the  water 
from  the  plaintiff  so  that  he  could  not  run  so  much, 
claiming  that  he,  the  plaintiff  had  no  right  to  the  water  for 
that  purpose.  They  also  shut  the  water  off  from  the  carding 
machine,  by  firmly  nailing  a  plank  over  the  mouth  of  the 
trunk  conveying  the  water  from  the  big  flume  to  the  carding 
machine,  declaring  to  the  plaintiff  at  the  same  time,  that 
he  had  forfeited  his  right  to  the  water. 

Z.  /.  £tirditty  for  appellants.  ^^  He  who  seeks  equity  must 
do  equity."  {Trij>p  v.  Cook,  26  Wend.,  143, 160 ;  Brum  v. 
Ebncj  2  Barb.,  686,  587 ;  Luddeu  v.  Bepbuniy  3  Sandf.,  668, 
671 ;  6  How.,  188 ;  JSeekman  Fire  Ins.  Co.  v.  First  M.  E. 
Church,  N.  F.,  29  Barb.,  658,  660.)  The  running  of  the 
saw  by  plaintiff  was  a  nuisance.  {Northrop  v.  Bwrrou)Sy  10 
Abb.,  365.)  Defendants  had  a  right  to  have  an  injunction 
restraining  such  nuisance.  {Hcwa/rd  v.  Lee,  3  Sandf.,  281 ; 
Peck  V.  EUer,  3  Sandf.,  126,  and  note  at  page  129.)  The 
grant  to  plaintiff  limits  the  purposes  for  which,  and  the 
place  where  the  water  was  to  be  used.  (Washbume  on  Ease- 
ments, 2d  ed.,  marg.  page,  277 ;  also  see  Aldey  v.  Pease,  18 
Pick.,  268  ;  Shed  v.  L&nie,  22  Yt.,  498 ;  GarUmd  v.  Eodeon, 
46  Maine,  511 ;  Deshon  v.  Porter,  88  Maine,  289 ;  Strong  v. 
Benedict,  5  Conn.,  210 ;  CromweO,  v.  Loomia,  5  Seld.,  423 ; 
Wdkdy  V.  Damdeon,  26  N,  T.)  The  license  to  take  water 
irom  the  flume  was  parol  and  revocable.  (Mvmford  v.  WhU- 
ney,  15  Wend.,  381;  Bdhoock  v.  UUer,  32  How.,  439; 
JEggleaton  v.  N.   Y.  cmd  H.  R.  B.  Co.,   35  Barb.,  162 ; 
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Washb.  Beal  Property,  899.)  K  the  eyidenoe  does  not  war- 
rant the  decision  of  the  court  below,  this  court  will  reverse 
it    {Coder  v.  Shipmany  36  N.  Y.,  588.) 

M  OaurUrymcMiy  for  respondent  The  grant  to  plaintiff, 
as  allowing  a  sn£Scient  quantity  of  water  for  the  use  of  his 
works.  {OromweU  v.  Seld&ny  8  N.  T.,  268,  266 ;  Wakeh/  v. 
Damdaoriy  26  N.  T.,  887,  894 ;  Ohnatead  v.  Loomi8^  6  Barb., 
162, 169 ;  9  K  T.,  427 ;  Mak  v.  WUbwr,  7  Barb.,  896,  402.) 
The  grant  was  absolute  of  the  right  to  use  a  specified  quan- 
tity of  water  for  any  purpose.  (  Wdkdy  v.  Dcrndsoriy  26  N, 
T.,  887,  894 ;  Ohngtead  v.  Loomis,  9  N.  T.,  428, 427 ;  Borat 
V.  Entpisy  6  N.  T.,  88,  40 ;  OrofTmeU  v.  Sdden,  8  N.  Y., 
253,  256,  257.)  Plaintiff  was  not  limited  to  the  particular 
mill  or  site  in  question.  {Hkerd  v.  OurtiSj  7  Met,  94 ;  Angell 
,  on  Watercourses,  §§  146, 228 ;  Whittier  v.  Goeheoo  Manf.  Co.^ 
9  N.  H.,  454.)  The  deeds  passed  to  the  grantees  all  the  land 
used  with  the  mill  and  essential  to  its  enjoyment.  {Blarneys 
leasee  y.  Ohambersy  1  Serg.  &  Bawle,  169 ;  Whitney  v.  Olney^ 
3  Mason,  280 ;  OaJdey  v.  SkmUyy  5  Wend.,  628 ;  Angell  on 
Watercourses,  §§  165-169 ;  2  Kent's  Commentaries,  420  and  1 
marg.;  4  Kent's  CcMnmentaries,  467  marg. ;  HuUemeier  v. 
AlhrOj  18  N.  Y.,  48, 61 ;  United  States  v.  Appleton^  1  Sumner, 
492 ;  If.  Ipe.  Factory  v.  BatchMcyPy  8  K  H.,  190 ;  Hammond 
V.  Zehnee^  21  N.  Y.,  118.)  Even  if  plaintiff  was  a  trespasser  on 
defendants'  lands,  they  had  no  right  to  shut  off  the  water.  {Bd- 
hnap  V.  Trimble^  8  Paige,  577 ;  Casler  v.  Skipmam,^  35  N.  Y., 
533 ;  Angell  on  Watercourses,  §§  445-447 ;  2  Story's  Eq. 
Juris.,  §  927 ;  Olmstead  v.  Loomisy  9  N.  Y.,  423 ;  Coming 
V.  Troy  Iron  and  Na/H  Factory ^  40  N.  Y.,  191.)  Nor  if  the 
running  of  the  saw  by  plaintiff  was  a  nuisance.  {Harrouoer 
V.  Bitaon,  87  Barb.,  801.)  Defendants'  requests  to  charge 
were  properly  refused.  {Ma/nley  v.  Ina.  Co,  of  N.  America^ 
1  Lans.,  20 ;  Coder  v.  Shipman,  86  N.  Y.,  588.) 

Ohuboh,  Gh.  J.    The  principal  question  in  this  case,  involv- 
ing  the  construction  of  the  grant  of  water,  was  correctly 
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decided  in  the  ooort  below.    It  U  well  aetUed  in  this  jState 
that  the  termg  nsed  in  thia  gi»nt  are  to  be  taken  asa ineafiuie 
of  the  quantity  of  water  granted,  snd  not  a  limitation  of  the 
use  to  the  partienlar  machinery  specified.  (  Wakdy  v.  Damdr 
8on,  96  N.  Y.,  387 ;  Cromwell  v..  Setdm^  8  id.,  268.)    It  was 
fonnd  by  the  oonrt  that,  at  the  time  the  defendant  shut  the 
water  aSy  he  asserted  that  the  plaintiff  had  forfeited  his 
right  to  the  water,  and  claimed  a  right  to   shut  it  off. 
In  this  he  was  mistaken.    In  depriving  the  plaintiff  of  the 
use  of  the  wat^  under  an  assertion  of  forfeiture,  he  rendei-ed 
himself  amenable  to  the  process  of  the  court  for  the  protec- 
tion of  the  plaintiff's  rights.    The  judgment  enjoining  the 
defendants  from  depriving  the  plaintiff  of  the  quantity  of 
water  to  which  he  was  entitled  under  his  deed,  cannot  be 
disturbed.    The  only  serious  question  in  the  case  relates  to 
the  use  of  the  buzz  saw  in  front  of  the  mill.    The  plaintiff 
did  not,  by  his  deed,  acquire  the  title  to  the  land  in  front  of 
the  mill,  because  the  description  is  limited  to  the  land  upon 
which  the  mill  stands ;  but  he  did  acquire  an  easement  in  such 
land  for  the  purpose  of  ingress  and  egress,  and  also  for  the 
purpose  of  piling  and  sawing  wood  for  the  use  of  the  mill,  as 
it  had  been  used  and  enjoyed  for  forty  years.    Everything 
necessary  for  the  frill  and  free  enjoyment  of  the  mill  passed 
as  an  incident,  appurtenant  to  the  land  conveyed.    (2  Kent's 
Com.,  467 ;  JBlam^^  Zeswe  v.  Chambers^  1  Berg.  &  Bawle, 
174.)    But  this  would  not  authorise  the  plaintiff  to  erect  and 
use  machinery  upon  this  land  not  necessary  to  the  use  of  the 
mill,  as  it  had  been  used,  and  would  not  authorize  the  use  of 
the  buzz  saw  upon  that  land.    The  objection  is  not  that  the 
plaintiff  propelled  the  buzz  saw  with  the  water  from  the  dam, 
«8  he  had  the  right  to  uae  the  water  for  any  machinery  and  in 
any  place  which  he  was  entitled  to  occupy ;  but  he  could  not 
occupy  the  space  in  front  of  the  mill  for  that  purpose.    At 
the  time  the  water  was  shut  off  by  the  defendants,  it  was 
being  used  only  to  propel  this  saw ;  and  it  is  claimed  that  the 
defendants  were  justified  in  shutting  off  the  water  from  that 
machinery,  and  for  that  reason  the  judgment  should  be 
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reversed,  or,  at  least,  that  it  shoold  be  modified  so  aa  to  restraiB 
the  plaintiff  from  tising  his  bnzi  saw  on  the  drfendante'  pre- 
mises. As  we  have  seen,  the  judgment  against  the  defend- 
ants is  fully  warranted  1|^the  findings ;  and  the  question  is, 
whether  any  modification  should  be  made  against  the  plaintiff. 
It  is  a  rule  of  equity  that  he  who  asfcs  equity  must  do  equity. 
The  plaintiff  was  in  fault  in  using  the  buzz  saw  on  the  defend- 
ants' premises.  It  is  said  that  this  was  an  indq)endent  trans- 
action, for  which  the  defendants  might  have  an  action ;  and 
this  was  the  view  of  the  court  Wmw.  The  rule  referred  to 
will  be  applied  when  the  adverse  equity  grows  out  of  the 
very  controversy  before  the  court,  or  of  such  drcnmstances  as 
the  record  shows  to  be  a  part  of  its  history,  or  is  so  connected 
with  the  cause  in  litigation  as  to  be  presented  in  the  pleadings 
and  proofs,  with  full  opportunity  afforded  to  the  party  thus 
recriminated  to  explain  or  refute  tixe  charges.  {Tripp  v.  Oooky 
26  Wend.,  148 ;  McDonald  v.  WeUsm^  2  Cow.,  190 ;  Coaler 
V.  Shvpnum,  35  N.  T.,  633.) 

All  the  fects  connected  with  the  right  of  the  plaintiff  to 
use  the  buzz  saw  were  not  only  spread  out  upon  the  record, 
but  were  in  fact  litigated  upon  the  trial,  and,  as  to  his  strict 
legal  rights,  are  undisputed;  and  we  cannot  say  that,  but  for 
his  use  of  the  «sw  on  the  defendaittB^  premises,  the  water 
would  not  ha^re  been  ahnt  off.  Whether  this  was  so  or  not, 
the  oontro^rsy  iii  relatioii  to  his  right  to  xifie  the  saw  was 
involved  in  the  litigation,  and  was  intimately  connected  with 
the  wrongfhl  act  of  the  disfendants ;  and,  being  so,  it  is  proper 
to  apply  the  eqmtable  rale.  It  is  not  indispensable  to  the 
application  of  this  rule  tiiat  the  feult  of  the  plaintiff  should 
be  of  such  a  character  as  to  authorize  an  independ^it  action 
for  an  injunction  against  him^  The  plaintiff,  in  strictness, 
was  in  the  wrong  in  placing  his  buzz  saw  in  front  of  l&e  mill. 
The  defendants  were  in  the  wrong  in  shutting  off  the  water, 
and  especially  in  asserting  a  forfeiture ;  and,  as  both  parties 
are  in  court  to  insist  upon  their  slarict  legal  rights,  we  think 
substantial  justice  will  be  done  by  modifying  the  judgment 
so  as  to  enjoin  the  plaintiff  from  using  the  buzz  saw  on  the 
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land  in  front  of  his  mill,  and,  as  modified,  judgment  affirmed, 
without  costs  to  either  party  against  the  other  in  this  oonrL 

All  concnr. 

Judgment  accordingly. 


Edwabd  Hall  and  Oblajox)  Lewis,  Bespondents,  «.  Mos- 

OAN  AuGSBUBT  ct  sL,  Appellants. 

Where  the  iMirlieB  Tnalntiiinlng  and  ruing  a  dam  upon  a  stream  below  plain- 
tiff's dam,  had  for  more  than  twenty  years  used  flush  boards  niKm  their 
dam,  more  or  less,  at  different  soasons  of  the  year,  which  were  so  far 
removed  when  they  materially  interfered  with  plaintiff's  *mill  by  flow- 
ing back  water  upon  his  wheel,  and  when  complaint  was  made,  as  to 
satisfy  the  demand,  bat  were  not  entirely  removed,  one  board  being 
almost,  if  not  quite  nniversally  left  on  after  complaint,  without  farther 
objection. 

EM,  that  the  proprietors  of  the  lower  dam  had  acqaired  a  prescriptive 

right  to  place  and  use  flash  boards  thereon  to  a  hei^t,  that  would  not 

materially  obstruct  the  action  of  plaintiff's  mill  wheels.    The  right  to 

be  measured  and  limited  only  by  its  non-ix^uiy  to  the  use  of  plidntiff 's 

^4'  milL 

(Argued  November  89th,  1871 ;  dedded  December  12tb,  1871.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Oonrt  in  the  seventh  judicial  distri^^iffirming  a 
judgment  in  favor  of  plaintiff  entered  ttpon^iP  report  of  a 
referee* 

The  action  is  brought  to  restrain  defendants,  from  placing 
flush  boards  upon  a  dam  known  as  the  prison  dam  across  the 
Owasco  river,  which  plaintifb  alleged  set  back  water  upon 
their  premises  above. 

The  plaintiffi  are  the  owners  and  occupants  of  a  flouring 
and  grist  mill  on  the  Owasco  river,  in  the  city  of  Auburn, 
which  mill  was  erected  in  1865. 

The  defendant,  Morgan  Augsbury,  was  the  agent  and  war- 
den of  the  Auburn  prison,  and  the  other  defendants  are  con 
tractors  in  the  prison,  entitled  to  the  use  of  all  the  water 
power  belonging  thereto* 
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The  plaintiffB'  dam  crosseB  the  river  above  Genesee  street. 
The  prison  dam  crosses  the  river  at  the  prison  and  below 
Btate  street,  and  is  the  next  dam  below  that  of  the  plaintiffs. 
The  defendants  had  placed  and  kept  flnsh  boards  upon  the 
prison  dam,  and  thereby  flowed  the  water  back  npon  the 
plaintiffs'  premises  and  upon  the  wheeb  of  their  mill. 

About  the  10th  of  May,  1867,  the  flush  boards  were  swept 
off  by  a  flood,  and  this  action  was  commenced. 

The  further  facts  pertinent  to  the  points  discussed  and 
decided  appear  in  the  opinion. 

C.  B.  Sedgvxickj  for  appellantB.  If  Augsbury,  as  a  State 
officer,  is  in  charge  of  the  prison  and  dam,  a  single  judge  or 
referee  had  no  power  to  grant  injunction.  (Laws  of  1851, 
chap.  488,  §  182 ;  Code,  §  219,  note  6,  9th  ed. ;  Citing  seve- 
ral cases ;  How  v.  Searimg^  11  Abbott,  28 ;  Same  case,  6 
Bosworth,  584 ;  see  statute  in  relation  to  State  prisons ;  1 B. 
S.  Edmonds'  ed.,  214 ;  2  R.  S.,  Edmonds'  ed.,  786,  789, 797.^ 
A  right  to  use  flush  board  may  be  acquired  by  prescription, 
although  not  kept  up  continuously.  {Mwrchf  v.  Shvltz^  29  N. 
Y.,  346 ;  Washburn  on  Easements,  chap.  3,  §§  3-46 ;  5  Met- 
calf,  257 ;  AngeU  on  Watercourses,  §  224 ;  16  Pickering,  241.) 
Defendants  did  not  forfeit  any  actual  rights  by  raising  the 
height  of  flush  board  beyond  it.  (Washbume  on  Easements, 
chap.  3,  §§  3-46 ;  Ooocbrich  v.  Bwrbwnk^  97  Mass.,  22 ;  Bruce 
V.  YdU^  id.,  18.) 

2>.  Wri^M^  for  respondents.  Neither  the  State  nor  defend- 
ants have  acquired  title,  by  prescription,  to  use  flush  boards. 
{Fh/ra  v.  Owrleau^  38  N.  T.,  111.)  Plaintiffl  are  entitled  tc 
a  perpetual  injxmction,  restraining  and  enjoining  defendants 
{Ccmmg  <&  Window  v.  The  Troy  Iron  and  NaU  Factory, 

39  Barb.,  311 ;  84  Barb.,  492 ;  40  N.  Y.,  191.) 
ft » 

Pbokhah,  J.  This  suit  was  properly  instituted  in  equity 
to  settle  the  rights  of  the  parties  in  the  use  of  the  water  in 
the  Owasco  river ;  and  the  judgment  therein  is,  in  the  main, 
sustained  by  the  findings  and  by  the  law.    Yet  manifest 
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injnBtice  is  done  to  the  defenda&ti,  or  U)^  the  State,  if  they 
represent  the  State  in  one  reapeot»  The  jud^^nent  perpetu- 
ally enjoins  the  defendants  from  putting,  pr  sjlvwing  to  be 
put,  ^^  any  flush  boards  or  fixture  of  wy  kind  what^vw  upon 
the  dam  which  orosses  the  Owasoo  river  below  State  street 
bridge,  in  the  city  of  Auburn,  called  the  State  prison  dam; 
and  from  in  any-wise,  obstnusting  the  free  flow  of  the  water 
of  said  river  over  said  dam," 

This  absolute  prohibition  against  putting  on  any  flush 
boards  at  any  time,  is  warranted  ucither  by  the  fiicts  found 
nor  by  the  evidence. 

The  evidence  shows  the  use  of  flush  boards,  more  or  less, 
at  different  seasons  of  the  year,  ever  since  the  State  dam  has 
been  built.  But  they  were  always  removed  when  they  mate- 
rially interfered  with  the  use  of  the  plaintiff's  nodll,  by 
flowing  back  the  water  upon  the  whole  of  that  mill.  They 
were  rarely,  if  ever,  entirely  removed  by  reason  of  their  inter- 
ference with  the  plaintiff's  enjoyment  of  his  milL  But  where 
complaint  was  made  that  the  flush  boards  did  cause  the  wheels 
of  that  mill  to  be  overflowed,  and  thus  prevent  their  proper 
use,  the  boards  were  so  far  removed  as  to  satisfy  the  demand, 
yet  almost,  if  not  quite  universally,  one  board  was  left  on 
after  complaint  made,  without  farther  objection  by  the  pro- 
prietors of  plaintiff's  mill,  one  board  of  some  ten  to  twelve 
inches  in  width.  Its  retention  there  seems  to  have  been  satis- 
factory to  the  proprietors  of  the  upper  mill.  It  does  not 
appear  to  have  been  claimed  until  after  1850  by  the  occupants 
of  the  State  dam,  or  by  the  officers  or  agents  of  the  State  at 
the  Auburn  State  prison,  that  they  had  the  right  to  keep 
flush  boards  on  their  dam,  if  it  overflowed  the  plaintiff's  mill 
wheels  to  their  injury.  But  there  were  times  in  each  year 
when  the  boards  were  on  without  complaint;  and  it  is  neither 
distinctly  proved  nor  found  that  the  complaints  ever  extended 
to  the  removal  of  the  lower  flush  board. 

The  complaint  was  always  satisfled  where  the  boards  were 
so  far  removed,  as  not  materially  to  interfere  with  the«se  of 
plaintiffs'  wheel  by  back  water. 
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Depriving  the  lower  dam  of  the  use  of  any  flash  boards 
at  all  seasons  of  the  year,  whether  to  the  injury  of  plaintiff's 
mill  or  not,  is  obvionsly,  from  the  proof,  a  serious  injury  and 
loss  to  the  proprietors  of  the  lower  dam. 

In  the  qualified  manner,  at  the  time  of  year  above  expressed, 
the  proprietors  or  occupants  of  the  lower  dam,  have  always 
maintained  one  or  more  flush  boards  thereon  since  it  was 
built,  and  for  more  than  twenty  years,  and  by  this  user,  have 
acquired  a  -right  to  place  them  there,  when  not  materially 
detrimental  to  the  use  of  plaintiff's  mill,  have  acquired  the 
right  so  to  use  the  waters  of  that  river ;  a  right  that  cannot 
be  measured  by  a  board  of  any  particular  width,  for  it  has 
not  been  so  used,  but  to  be  measured  and  limited  only  by  its 
non-injury  to  the  use  of  plaintiff's  mill. 

There  was  never  any  complaint  against  the  use  of  flush 
boards  on  the  lower  dam,  except  so  &r  as  they  backed  the 
water  upon  the  wheels  of  the  upper  dam  to  their  injury. 
That  they  have  been  put  on  much  higher,  and  been  so  used 
to  plaintiff's  injury,  does  not  forfeit  the  actual  right  of 
defendants.  {Bdhnap  v.  Trimble^  3  Paige,  577 ;  Baldwin  v. 
CcJMnSj  10  Wend.,  169.)  Title  by  prescription  is  measured 
by  the  extent  of  the  possession.  (Wash,  on  Ease't.,  etc.,  §  25.) 
The  enjoyment  must  have  been  adverse  under  a  daim  of 
right,  exclusive  and  continuous.  (Id.,  §  26,  and  cases  cited 
in  note.)  It  must  be  of  some  thing  which  one  party  could 
have  granted  to  the  other.  (Id.)  But  an  adverse  enjoyment 
of  an  easement  for  twenty  years  will  establish  an  easement, 
though  the  party  against  whom  it  is  claimed  may  have  suf- 
fered no  actual  damage  from  such  enjoyment,  provided  it 
was  an  invasion  of  a  right.  (Id.,  §  80 ;  Bvl.  Man.  Co.  v. 
Nep.  Ma/n.  Co.y  16  Pidc.,  241.)  The  party  might  sue  for  the 
injury,  and  would  be  entitled  at  least  to  nominal  damages. 
{Pwrher  v.  Foale^  19  Wend.,  809.)  If  any  flush  board  was 
put,  or  kept  on,  only  by  pennission  of  plaintiff,  no  right  by 
prescription  is  made  out^    {Surrmer  v.  Ttteston^  7  Pick.,  198.) 

H^  the  defendants^  and  those  under  whom  they  daim, 
had  no  right  to  raise  the  water  by  flush  boards,  or  otherwise, 
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on  the  plaintiJOT's  premises,  higher  than  it  natnraUy  ran,  even 
though  such  increased  height  did  not  back  water  upon  plain- 
tiff's mill  wheels,  so  as  materially  to  obstruct  their  action. 

The  plaintiffs  had  a  right  to  have  the  water  run  as  it  had 
been  accustomed  to  run,  in  height  and  in  speed,  through 
their  land.  (Wash.,  §  95,  and  notes  and  cases  cited.)  iVon 
constat^  that  the  plaintiffs  might  not  wish  to  use  that  natural 
power  by  other  mills,  or  otherwise. 

But  the  use  of  that  stream  by  defendants  and  others  every 
year,  by  a  flush  board  at  different  times,  to  raise  the  water 
above  its  natural  height,  and  up  to  a  level  with  plaintiff's 
wheels,  but  not  materially  to  obstruct  them,  has  been  uni- 
formly exercised,  never  interfered  with  by  plaintiffs,  so  far 
as  the  case  shows,  though  the  use  was  well  known  to  them, 
and  the  right  so  to  put  on  and  use  a  flush  board,  one  or  more, 
was  never  asked  of  plaintiffs,  nor  permission  granted  to  do  so. 

When  the  height  materially  obstructed  plaintiff's  wheels, 
then  it  was  conceded  on  both  sides  that  it  should  be  reduced, 
but  only  so  low  as  to  satisfy  complaint  on  that  ground.  This 
was  so  prior  to  1864,  and  for  over  twenty  years. 

There  is  nothing  in  the  whole  case  at  war  with  this  x>osi- 
tion,  hence  the  decree  should  be  so  modified  as  to  allow  the 
defendants  to  continue  the  use  of  flush  boards  at  such  stages 
of  the  water,  as  they  may  be  used  without  material  injury  to 
plaintiff's  mill  by  back  watering  the  water  wheels.  If  the 
use  of  the  flush  board,  where  it  did  not  interfere  with  plain- 
tiff's wheels  by  overflowing  them,  caused  no  damage  wha^ 
ever  to  plaintiffs,  and  violated  no  right  for  which  an  action 
would  lie,  then  the  defendants  had  a  dear  right  so  to  use  the 
flush  boards  without  any  previous  grant  by  prescription,  and 
the  judgment  is  too  broad  upon  that  ground. 

There  is  no  practical  difficulty  in  executing  such  a  decree. 
If  the  defendants  violate  it,  they  can  be  summarily  punished. 
The  beneficial  interests  of  all  parties  are  thus  preserved. 

Judgment  thus  modified,  affirmed  without  costs  to  either 
party  in  this  court. 

AxLEN,  Gbovsb,  Polosb  and  Bapallo,  JJ.,  concur. 
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Chuboh,  Oh.  J.,  concurs  in  result,  on  the  ground  that  plain- 
tiff only  asks  protection  against  back  water  on  the  wheels  of 
his  mill. 

Judgment  accordingly. 


Sylyestsb  S.  Stoddasd,  Appellant,  v.  Lewis  E.  Whitin0, 

Bespondent. 

Where,  in  an  action  tried  by  a  referee,  the  case  does  not  conttun  any  of  the 
evidence,  but  simply  the  referee's  findings  of  fact  and  conclusions  of  law, 
the  presumption  is,  that  there  was  no  evidence  from  which  any  other 
facts  could  be  found,  and  where  the  conclusions  of  law  are  excepted  to 
the  question  is,  whether  such  conclusions  are  warranted  by  the  facts 
found.    {Ohutbuckr,  V&rnam,  4d  N.  Y.,  488,  explained.) 

A.  8.  entered  into  a  written  contract  with  the  owner  for  the  purchase  of  a 
IMffoel  of  land,  and  under  it  went  into  possession.  Not  being  able  to  pay 
the  purchase-money  at  the  time  fixed  by  the  contract,  he  made  a  parol 
agreement  with  defendant,  by  which  the  latter  agreed  to  and  did  pay  a 
portion  of  the  purchase-price,  took  the  title  and  gave  his  bond,  secured 
by  a  mortgage  upon  the  land,  out  of  the  avails  of  which  the  balance  was 
paid.  It  was  agreed  that  defendant  was  to  hold  the  title  as  security  for 
the  money  advanced,  the  liability  incurred,  and  certain  other  claims 
against  A.  8.  A.  8.  continued  in  possession  for  two  years.  Defendant 
then  entered  into  possession,  no  portion  of  the  money  advanced  or 
secured  having  been  paid  him.  By  an  instrument  in  writing,  not  under 
seal,  A.  8.  assigned  to  plaintiff  aU  his  right,  title,  and  interest,  l^gal  or 
equitable,  in  the  premises.— j52^, 

Ist  That  by  the  contract  with  the  vendor,  A.  8.  became  vested  with 
the  equitable  title  to  the  land,  which  interest  was  capable  of  being  mort- 
gaged ;  and  that  under  the  agreement  with  defendant  the  latter  took  and 
held  the  title  as  mortgagee,  subject  to  the  right  of  A.  8.  to  redeem. 

2d.  That  the  terms  of  the  assignment  by  A.  8.  to  plaintiff,  were  suffi- 
cient to  embrace  and  transfer  the  equity  of  redemption,  and  as  an  incident 
thereto,  the  right  to  an  account  of  the  rents  and  profits ;  and  that  as  it  was 
not  a  grant,  in  fee,  or  of  a  fireehold  interest,  a  seal  was  not  requisite  to 
its  validity,  nor  was  it  invalidated'by  the  &ct  of  defendant  being  in  ];>os- 
sesflion,  and  denying  the  right  of  redemption. 

(Argued  November  d9th,  1871 ;  decided  December  Idth,  1871.) 
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the  point  by  the  General  Term,  this  court  would  have  taken 
cognizance  of  it,  was  not  determined.  ^ 

We  see  no  gronnd  for  ordering  a  re-argmnent,  and  the 
motion  mnst  be  denied  with  ten  dollars  costs. 

All  concur.    Motion  denied. 

NoTB.~It  win  be  perceived  that  the  last  paragraph  of  the  syllabus  of 
this  case  as  reported  iq  44  N.  Y.,  554,  goes  somewhat  beyond  the  ded- 
aion.  The  question  as  to  what  -would  be  the  action  of  the  Ooort  of 
Appeals  is  not  detennined.— Rbp. 


Moses  0.  Gibson,  Bespondent,  v.  Obville  H.  Tobey  and 

Herman  D.  Booth,  Appellants. 

Where  upon  the  sale  and  deHvery  of  goods  the  Tendor  receives  l^om  the 
piiTchaser  the  note  or  bill  of  a  ttiird  penon,  the  presnmptiaii  is  that  the 
note  or  bill  was  accepted  in  payment,  and  satisfaction,  and  the  <mu»  is 
upon  the  yendor  to  show  that  it  was  not  thus  receiyed. 

Plaintiff  sold  to  defendants  a  number  of  hogs  for  cash  on  ddiyery.  After 
the  delivery  was  made  and  amoont  of  purchase-money  ascertained, 
defendant's  agent,  who  made  the  purchase,  stated  he  would  hare  to  go  to 
the  bank  (some  three  miles  distant)  to  get  the  money,  and  asked  plaintiff 
which  he  would  prefer,  the  currency  or  a  draft  on  New  York.  Plaintiff 
chose  a  draft,  and  consented  to  the  hogs  being  loaded  on  the  cars,  ui>on 
the  agreement  tliat  the  draft  should  be  procured  as  soon  as  practicable 
The  draft  was  pnxmred  and  accepted  by  plaintiff  without  defendants* 
indorsement.  The  draft  was  dishonored.  Plaintiff  tliereapon  tendered 
the  draft  to  defendants  and  demanded  its  amount,  and  upon  reftusal 
brought  salt 

Baldy  ihnX  there  was  no  waiver  of  the  cash  payment  by  the  deHhreey 
of  the  hogs,  and  the  sale  was  incomplete  mitil  the  deUveiy  and 
aooeptance  of  the  draft.  The  presumption  of  law  that  the  draft  was 
received  as  payment  therefore  applied.  The  action  could  not  be  mahi- 
tahied  even  if  it  should  be  held  that  payment  hi  cash  was  waived  and  a 
credit  given,  and  that  the  draft  was  received  -apon  a  precedent  debt;  the 
fbctB  weie  ooncliisivB  that  it  was  reoeived  as  payment 

(Submitted  November  27th,  1871 ;  decided  December  12th,  1871.) 

Appeal  from   judgment  of  the  General  Term  of  the 
Supreme  Oonrt  of  the  fourth  judicial  department,  affirming 
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a  judgment  in  favor  of  plaintiff  entered  upon  the  report  of  a 
referee. 

The  action  was  brought  to  recover  the  contract  price  of  a 
number  of  hogs  alleged  to  have  been  sold  by  plaintiff  to 
defendants. 

On  the  1st  day  of  November,  1867,  at  the  city  of  Buffalo, 
the  plaintiff  sold  and  delivered  to  the  defendants  a  lot  of 
hogs  for  the  sum  of  $8,408.07,  to  be  paid  on  deliveiy.  On 
the  delivery  of  the  hogs  to  them,  the  defendants'  agent  sat 
down  and  figured  up  what  the  hogs  came  to,  and  after  agree- 
ing upon  the  amount,  told  the  plaintiff  that  he  would  have  to 
^-o  up  town  and  get  money  to  pay  for  the  hogs,  and  inquired  of 
the  plaintiff  which  he  would  prefer,  the  currency  or  a  draft  on 
New  York ;  the  plaintiff  replied  that  he  would  rather  have  a 
draft,  for  he  wished  to  take  it  home  with  him  ;  the  agent  said  he 
would  get  a  draft  payable  to  the  plaintiff's  order.  Defend- 
ants' agent  asked  permission  to  ship  the  hogs  immediately, 
which  was  granted  upon  the  understanding  that  the  draft  was 
to  be  procured  and  delivered  as  soon  as  possible.  The 
defendants  shortly  thereafter,,  and  on  the  same  day,  procured 
from  Henry  J.  Shuttleworth,  a  banker  in  the  city  of  Buffalo, 
in  good  standing,  a  sight  draft  for  $8,200,  bearing  date 
November  1st,  1867,  drawn  by  him  upon  his  bankers  in  the 
city  of  New  York,  and  payable  to  the  order  of  the  plaintiff, 
and  delivered  said  draft  to  the  plaintiff,  and  paid  the  balance 
of  the  said  price  of  said  hogs  in  money.  There  was  no 
agreement  that  the  draft  should  be  taken  by  the  plaintiff  at 
his  risk. 

The  plaintiff  resided  at  Mexico,  in  the  State  of  Ohio.  He 
left  Bu&lo  on  the  said  first  day  of  November,  and  reached 
his  place  of  residence  on  the  evening  of  the  next  day,  which 
was  Saturday;  and  on  Monday  morning,  the  4th  day  of 
November,  1867,  the  plaintiff  deposited  said  draft  in  a  bank 
near  his  said  residence,  in  which  he  kept  his  account ;  the 
said  bank  immediately  sent  the  said  draft  by  mail  to  New 
York  city  for  collection ;  on  the  10th  day  of  November,  1867, 
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the  said  plaintiff  received  notice  that  said  draft  had  been  dis- 
honored ;  the  said  draft  was  presented  to  the  drawees  for  pay- 
ment on  the  6th  of  ITovember,  ISGT,  and  payment  refused ; 
on  the  4th  day  of  November,  1867,  the  said  Shuttleworth 
suspended  payment,  and  telegraphed  to  his  bankers  in  JSew 
York  city  not  to  pay  any  drafts  drawn  by  him  upon  them ; 
at  the  time  of  the  drawing  of  said  draft  said  Shuttleworth 
had  funds  in  tlie  hands  of  the  drawees  sufficient  to  meet  the 
draft.  On  the  5th  day  of  December,  1867,  the  plaintiff  noti- 
fied the  defendants  of  the  dishonor  of  the  said  draft,  and 
subsequently  tendered  the  draft  to  defendants'  agent  and 
demanded  the  money ;  this  was  refused.  The  plaintiff  on  the 
trial  offered  to  surrender  the  draft  to  the  defendants. 

The  referee  found  and  decided  as  matter  of  law : 

1st.  That  the  price  of  said  hogs  (to  the  extent  of  the 
amount  of  said  draft  beside  interest  thereon),  was  unpaid. 

2d.  That  the  draft  was  not  a  satisfaction  of  that  part  of 
the  price  of  the  hoga 

8d.  That  the  plaintiff  was  entitled  to,  and  he  ordered  judg- 
ment  against  said  defendants  for  the  sum  of  $3,666.66,  and 
judgment  was  perfected  in  accordance  therewith, 

George  B.  HUAardy  for  appellants.  The  draft  was  taken  in 
payment  and  satisfaction  of  the  price  of  the  hogs.  (2  Kent's 
Com.,  497,  and  cases;  Tyler  v.  Freeman^  3  Cush.,  261; 
Adams  v.  O^Connor^  100  Mass.,  575 ;  Palmer  v.  Handy  18 
Johns.,  433 ;  Nod  v.  'Mwrray^  13  N.  Y.,  167 ;  WhiSbeck  v. 
Yarn,  NeeSy  11  Johns.,  408 ;  Toung  v.  Stakdm^  34  N.  T., 
258 ;  Reed  v.  CooJcy  15  Johns.,  241 ;  St.  John  v.  Pwrdy^  1 
Sandf.,  9 ;  Bbr(mg  v.  Ra/rt,  6  B.  &  0.,  160, 161 ;  13  E.  C.  L., 
84 ;  JBHAie  v.  Laa^ned^  21  Wend.,,  450  j  StUh  v.  Morehouse 
and  Darnell  v.  Morehmtsey  unreported,  reversing  Da/mdl  v. 
HaoHvrdy  36  How.,  511.)  The  findings,  as  settled  in  the  case, 
controL  {Ha/rtman  v.  Proudfity  6  Bosw.,  191.)  Had  defend- 
ants indorsed  draft,  it  would  not  be  presumed  to  be  received 
as  payment.  (  Whitbech  v.  Vam,  NesSy  11  Johns.,  408,  412 ; 
Breed  v.  Ooohj  16  id.,  241.)     Failure  of  plaintiff  to  give 
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timely  notice  of  non-payment  of  draft  is  fatal  to  his  recoveiy. 
{Smith  V.  Mercery  Eng.  L.  E.,  8  Exch.,  61 ;  Woodruffs.  Bemr 
nett,  1  Cow.,  711 ;  Drayton  v.  JSuUy  23  Wend.,  345 ;  Den- 
niaton  v.  Inbrie^  3  Wash.  0.  0.  R,  896 ;  Cqfer  v.  Paiodly 
Anth.  N.  P.,  68 ;  Shrimer  v.  KeOer^  26  Penn.,  61.) 

P.  Q.  Parker^  for  respondent.  The  acceptance  of  a  bill  or 
note  of  a  third  party  is  not  payment  of  a  debt,  nnless  by 
agreement  of  the  parties.  {Nod  v.  Mwrray^  3  Kern.,  167 ; 
Gideon  v.  Tobey  et  al,j  68  Barb.,  190 ;  DameU  v.  MareAoueej 
86  How.  Pr.,  511.)  The  draft  was  given  upon  a  precedent 
debt.  {Smith  v.  lAfnee  et  (d.^  1  Seld.,  41 ;  Lwpvn  r.  Marie, 
6  Wend.,  77 ;  Qha^pman  v.  LaOirop,  6  Cow.,  110.)  Plaintiff 
not  guilty  of  laches,  in  not  notifying  defendants  earlier  of  the 
dishonor  of  the  draft.  {Bradford  v.  Fox,  88  K.  T.,  289 ; 
Dayton  v.  Trud,  28  Wend.,  346.) 

Ohtjboh,  Oh.  J.  The  important  question  in  this  case  is 
whether,  from  the  facts  found  by  the  referee,  his  conclusion 
of  law  can  be  sustained.  Did  the  acceptance  of  the  draft  by 
the  plaintiff,  under  the  circumstances  found,  constitute  in 
law  a  payment  for  the  price  of  the  hogs  %  If  it  did,  the  plain- 
tiff cannot  maintain  the  action ;  but,  if  not,  the  judgment 
must  be  affirmed.  In  determining  this  question,  it  is  proper 
to  consider,  whether  the  draft  is  to  be  deemed  delivered  and 
accepted  upon  the  sale  and  delivery  of  the  hogs,  or  upon 
a  precedent  debt  contracted  for  the  purchase  of  them.  The 
rule  differs  in  the  two  cases  in  the  application  of  the  presump- 
tion of  payment.  In  the  former  the  rule  is,  that  if  a  vendor 
of  goods  receives  from  the  purchaser  the  note  or  bill  of  a 
third  person,  such  note  or  bill  will  be  deemed  to  have 
been  accepted  by  the  vendor,  in  payment  and  satis&ction, 
unless  the  contrary  be  expressly  proved;  and  in  such 
a  case  the  onue  is  upon  the  person  receiving  the  paper. 
(  Whi£beok  v.  Fan  Neu,  11  J.  B.,  408.)  But  when  such  note 
or  bill  is  received  upon  a  precedent  debt,  the  presumption  is 
that  it  was  not  taken  in  payment,  and  the  owae  of  establish- 
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ing  that  it  was  so  received  is  upon  the*  debtor.  {Nod  v.  Mv/iT' 
ray^  18  N.  Y.,  167.)  The  sale  was  for  cash,  payable  on 
deliveiy.  No  credit  was  asked  or  intended  to  be  giyen,  bnt 
it  is  daimed  that  payment  was  waived  by  the  absolute  delivery 
of  the  property.  It  is  competent  for  the  seller  to  waive  pay- 
ment by  an  unconditional  delivery ;  but  the  mere  fact  of 
delivery  does  not  necessarily  establish  a  waiver.  If  the  seller 
accompanies  the  delivery  with  a  declaration  of  the  conditional 
terms,  or  if  that  be  the  implied  understanding  of  the  parties, 
the  sale  is  conditional.    (2  Kent's  Com.,  497.) 

After  finding  that  the  sale  was  for  cash,  on  delivery,  the 
referee  finds,  that  on  the  delivery  of  the  hogs  to  them,  the 
defendants  sat  down  and  figured  up  what  the  hogs  came  to ; 
and,  after  agreeing  upon  the  amount,  the  agent  of  defendants, 
who  made  die  purchase,  told  the  plaintiff  that  he  would  have 
to  go  up  town  and  get  the  money  to  pay  for  the  hogs,  and 
inquired  of  the  plaintiff  which  he  would  prefer,  the  currency 
or  a  draft  on  New  York,  and  the  plaintiff  said  he  would  pre- 
fer a  draft,  as  he  wished  to  take  it  home ;  and  shortly  there- 
after the  agent  procured  a  draft  payable  to  plaintiff's  order, 
and  delivered  it  to  him,  and  that  he  accepted  it  without 
indorsement,  but  did  not  agree  to  receive  it  at  his  own  risk. 

Was  this  an  unconditional  delivery?  I  think  not.  The 
plaintiff  doubtless  reposed  sufficient  confidence  in  the 
defendants'  agent  to  believe  that  he  would  go  to  a  bank  and 
procure  the  draft  as  agreed ;  but  the  idea  of  giving  credit  to 
the  defendants  for  the  price  of  the  hogs  was  not  entertained. 
It  does  not  appear  that  the  plaintiff  had  any  knowledge  of 
the  defendants  or  their  responsibility,  and  nothing  was  said 
on  the  subject.  The  agent  of  the  defendants  desired  to  ship 
the  hogs  on  board  the  cars  before  he  went  to  the  bank,  about 
three  miles  distant,  for  the  draft.  The  plaintiff  consented 
that  he  might  do  so,  but  only  upon  the  agreement  that  the 
draft  was  to  be  immediately  obtained.  The  agent  agreed  that 
he  would  procure  either  the  money  or  a  draft  immediately ; 
and  the  plaintiff  consented  to  the  delivery  upon  the  condition 
that  the  draft  should  be  procured  as  soon  as  practicable.    It 
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would  have  been  no  stronger  if  this  condition  had  been 
expressed  in  terms.  Delivery  and  payment  were,  by  the 
contract,  to  be  simnltaneons  acts,  and  were  so,  in  substance. 
They  constituted  a  single  transaction.  If  payment  had  not 
been  made,  the  plaintiff  miffht  have  retaken  his  property. 

or  the  condition  of  payment  is  waived  by  delivery,  in  the 
drcnmstance  that  the  interrening  period  between  the  deliveiy 
and  actual  payment  was  necessary,  in  order  to  make  the  pay- 
ment as  agreed.  In  such  cases  the  idea  of  a  waiver  is  repelled. 
A  person  purchases  an  article  of  merchandise  for  cash,  and, 
upon  receiving  it,  gives  it  to  a  servant  to  carry  away,  after 
which  he  counts  the  money  and  makes  payment.  Oan  it  be 
said  that  a  credit  is  intended,  and,  if  payment  is  not  made, 
would  not  the  seller  have  a  right  to  reclaim  his  property? 
Where  the  intervening  period  is  necessary  for  counting  the 
money,  or  drawing  a  note  or  bill  of  a  third  person,  or  going 
to  a  bank  to  procure  ftinds,  or  doing  any  other  act  for  the 
purpose  of  completing  a  contract  of  sale  and  deUveiy  accord- 
ing  to  its  terms,  such  sale  and  delivery  will  not  be  regarded 
as  complete  until  the  payment  is  made.  All  preceding  acts 
are  deemed  conditionid  upon  fall  performance.  Such  a  role 
insures  good  faith  in  commercial  transaotions,  and  protects 
the  rights  of  all  parties,  and  does  not  interfere  with  the  prin- 
ciple, that  an  unconditional  delivery  operates  as  a  waiver  of 
payment 

The  delivery  was  accompanied  by  the  understanding  plainly 
implied,  if  not  expressed,  that  it  was  made  conditionid  upon 
payment.  The  presumption  of  law  that  the  draft  was  received 
as  payment  therefore  applies,  and  the  plaintiff  cannot  main- 
tain the  action.  But  suppose  the  other  construction  is  to  pre- 
vail, and  that  a  credit  was  given  and  the  draft  delivered  and 
received  upon  a  precedent  debt,  and  that  it  was  incumbent 
upon  the  defendants  to  prove  that  it  was  received  as  pay- 
ment, the  result  would  not  be  changed.  The  referee,  it  is 
true,  finds  that  the  plaintiff  did  not  agree  to  receive  the  draft 
at  his  own  risk ;  but  this  only  means  that  there  was  no  ezpreas 
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agreement  to  that  effect,  and  that  the  other  facts  found  do  not 
constitnte  such  an  agreement.  In  this  I  think  the  referee 
erred.  If  there  was  a  debt  it  existed  at  the  time  of  the  con- 
versation about  procuring  the  draft,  and  in  determining 
whether  there  was  an  agreement  to  receive  the  druft  in  pay- 
ment. We  must  take  all  that  was  said  and  done,  and  the 
interrening  period  is  unimportant  It  was  expreesed  that 
defendant's  agent  was  to  go  to  the  bank  for  money  to  pay  for 
the  hogs.  Plaintiff  said  he  preferred  a  draft,  and  the  agent 
promised  to  procure  one,  payable  to  plaintiff's  own  order. 
It  is  dear  that  the  d)*aft  was  to  perform  the  same  service  as 
the  money ;  that  is,  ^^  to  pay  "  for  the  hogs.  The  draft  was 
obtained,  as  agreed,  and  delivered,  and  the  plaintiff  accepted 
it  without  indorsement.  What  sum  was  necessary  to  con- 
stitute an  agreement  to  receive  the  draft  as  payment  ?  Sup- 
pose the  agent  had  had  the  currency  and  draft  when  the 
conversation  took  place,  and  he  had  told  the  plaintiff  "  I  have 
the  currency  and  a  draft  to  pay  for  the  hogs;  which  do  you 
prefer  ? "  and  the  plaintiff  had  said,  ^^  I  prefer  the  draft,"  and 
then  received  it,  would  he  not  be  deemed  to  have  agreed  to 
receive  it  in  payment  as  plainly  as  if  the  transaction  had  been 
formally  written  out?  For  the  purposes  of  this  question  the 
transaction  is  the  same  as  if  it  had  all  taken  place  at  the  same 
time,  and  in  construing  it  we  must  observe  the  rule  applica- 
ble to  all  contracts,  that  the  intent  of  the  parties  is  to  be 
effectuated.  If  the  plaintiff  had  not  intended  to  have  received 
the  draft  in  payment  he  would  have  said  so,  or  required  an 
indorsement.  {Da/mell  v.  Morehouse^  Oourt  of  Appeals,  not 
reported.)  And  when  a  creditor  has  an  option,  to  receive 
money  or  a  note  of  a  third  party,  and  he  accepts  the  latter,  it 
will  be  presumed  that  he  receives  it  with  the  same  effect  as  if 
he  had  received  the  money,  (^i^.  John  v.  Pv/rdy^  1  Sand.,  S. 
0.  R,  9.) 

At  the  first  trial  before  the  same  referee  the  plaintiff  was 
nonsuited,  on  the  ground  that  the  draft  was  received  as  pay- 
ment, but  the  judgment  was  reversed  at  the  General  Term  of 
the  eighth  district.    The  learned  judge  who  delivered  the 


i 


644  FiBHKB  V.  N.  T.  C.  AND  H.  R.  It  R  Ca  p«s.. 

Statement  of  casa 

opinion,  comments  upon  v arions  drcamstanoes  which  appeared 
in  the  evidence  on  the  first  trial,  and  which  are  not  fonnd  on 
this  trial  aa  &ctB  in  the  case,  and  some  of  which  do  not  appear 
in  the  evidence ;  bnt  it  is  unnecessary  to  determine,  whether 
these  circumstances  should  affect  the  decision.  In  any  view 
of  the  case,  as  now  presented,  we  are  of  opinion  that  the  judg- 
ment must  be  reversed. 

All  concur. 

Judgment  reversed. 
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New  Yobk  Oebtral  A2n>  HmisoN  Sivbb  Sailboad  Oox- 
PAJBTr,  Appellant. 

The  B.  and  N.  F.  R  R  Oo.  and  the  B.  and  L.  R  R  Go.,  both  of  whose 
lines  nm  through  the  village  of  Tonawanda  to  the  city  of  BnffiJo, 
entered  into  an  agreement,  by  which  the  right  of  way  on  the  line 
adopted  by  the  R  and  L.  R  R  Co.  was  to  be  procnred,  and  the  gradiig, 
eta,  to  be  done  at  Joint  expense,  each  company  to  lay  one  tnck  at  its 
own  expens&  The  B.  and  L.  R  R  Co.  was  engaged  in  constructing  its 
track,  when  it  was  consolidated  with  other  companies  Into  the  N.  T.  C. 
R  R  Co.,  which  latter  company  completed  the  track  and  ran  its  trains 
over  it  from  Lockport  to  Bnffolo.  The  B.  and  N.  F.  R  R  Ca  never 
laid  any  track  upon  the  line  acquired  under  the  agreement  The  N.  Y. 
C.  R  R  Co.  entered  into  an  agreement  with  the  R  and  N.  F.  R  R  Co., 
by  the  terms  of  which  it  acquired  the  right  to  use  the  road,  property  and 
0  franchises  of  the  latter  during  its  corporate  ezistenfie.    By  ita  charter  the 

latter  company  was  authorized  to  charge  four  cents  a  mile  for  transport- 
ing pasaengero.  Subsequently  under  the  proTisions  of  chapter  802,  Laws 
of  1855,  the  N.  Y.  C.  R  R  Co.  acquired  all  the  stock  of  the  B.  and  K.  F. 
R  R  Co.,  and  filed  the  required  certificate  with  the  Secretary  of  State.-- 
BOdj  that  the  contract  between  the  K.  Y.  C.  and  the  R  and  N.  F.  R  R 
Cos.  was  valid.  By  it  the  former  became  the  lessee  of  the  latter  within 
the  meaning  of  the  statute  of  1855,  and  by  a  compliance  with  the  provi- 
sions of  that  statute,  became  Tested  with  all  the  property  and  franchises 
of  the  latter,  including  the  right  to  charge  four  cents  a  mile  over  its  trade, 
bnt  that  this  right  did  not  extend  to  the  track  constrocted  by  the  R  and 
L.  R  R  Co.,  or  by  the  N.  Y.  C.  R  R  Co.,  its  loccesaor. 
Under  the  provisions  of  the  act  of  1857,  to  prevent  extortion  by  taHroad 
companies  (chap.  185,  Laws  of  1867),  only  one  penalty  of  fifty  dollarBi 
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together  with  the  ezoeiB  of  fiure,  can  be  recoyered  for  all  acta  committed 
prior  to  the  commencement  of  the  action.  The  fbrMtore  is  not  given  aa 
a  satisfaction  for  the  Iqjiiiy  received.  That  is  ftOly  satisfied  by  a  letuni 
of  the  turn  extorted  wiih  hitarest;  bat  it  iagiven  to  oompeDsate  the  par^ 
ii^Jored  for  his  expenses  in  the  prosecation,  and  to  compel  the  payment 
of  sach  a  sam  by  the  company  violating  the  law  as  would  effectaally 
stop  the  practice. 
A  recovery  ican  be  had  under  this  act  by  a  par^  who  has  paid  the  excessive 
ikre  when  riding,  sfanply  for  the  purpose  (^obtaining  the  peoal^.  (Fbgk- 
HAM,  J.,  dissenthig.) 

(Argued  December  6, 1871 ;  decided  December  18, 1871.) 

Appeal  from  judgment  of  the  Gtondral  Term  of  the  Supe- 
rior Court  of  Bu&lo,  affirming  a  judgment  in  favor  of  plain- 
tiff,  entered  upon  a  decision  of  the  court  at  Trial  Term. 

This  action  is  brought  to  recover  penalties  alleged  to  have 
been  incurred  by  defendant,  under  the  provisions  of  chapter 
145,  Laws  of  ISST,  in  asking  and  receiving  a  greater  rate  of 
fare  than  allowed  by  law  from  the  plaintiff's  intestate. 

Under  an  act  of  the  legislature  of  this  State,  passed  May 
8, 1884  (Laws  of  1884,  chap.  369,  page  472),  the  Buffido  and 
^Niagara  Falls  Railroad  Company  was  incorporated,  with 
power  to  construct,  maintain  and  operate  a  railroad  from 
BuffiJo  to  Niagara  Falls,  through  the  village  of  Tonawanda, 
and  to  ask  and  receive  not  to  exceed  four  cents  a  mile  for  the 
carriage  of  any  passenger. 

That  corporation  constructed  a  railroad  accordingly,  laying 
its  track  almost  entirely  in  the  public  highways  and  streets, 
and  operated  it  until  December,  1858. 

In  1852  the  Buffiilo  and  Lockport  Bailroad  Company  was 
incorporated,  under  the  general  railroad  act,  with  power  to 
construct,  maintain  and  operate  a  railroad  between  Buffalo 
and  Lockport,  through  the  village  of  Tonawanda. 

It  located  its  railroad  accordingly,  acquired  the  right  <rf 
way,  and  had  constructed  its  road  from  Lockport  to  Tona- 
wanda, and  had  ^'  acquired  title  to  its  line  of  road  between 
Tonawaada  and  Bnffido,  except  2,000  feet,  and  commenced 
the  construction  of  its  road." 

With  the  exception  of  2,000  feet  at  Tonawanda,  the  line 
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of  the  BuffiQo  and  Lockport  Bailroad  Oompanj^s  road  was 
entirely  new,  separate  and  distinct  from  that  of  the  Bafhlo 
and  Niagara  Falls  Railroad  Company,  and  those  companies' 
roads  had  difii»^nt  termini  in  the  city  of  Buffiklo. 

On  June  7th,  1852,  the  Boffi^o  and  Lockport  Railroad 
Company  entered  into  a  written  agreement  with  the  Bnffiilo 
and  Niagara  Falls  Railroad  Company,  by  which  it  was  agreed, 
in  substance,  that  the  former  company  should  acquire  title  in 
its  name  to  the  right  of  way  on  its  projected  line  of  road, 
between  Tonawanda  and  Baffalo,  the  expense  of  which,  and 
of  the  erection  of  depots  and  the  other  necessary  buildings 
to  be  borne  jointly  by  both  companies.  And  it  was  expressly 
agreed  that  each  company  should  pay  "  the  expense  of  super- 
structure of  one  track." 

Pursuant  to  an  act  of  April  2d,  1853,  entitled  ^^An  act  to 
authorize  the  consolidation  of  certain  railroad  companies " 
(Laws  of  1853,  chap.  76,  p.  110),  the  Buffido  and  Lockport 
Raiboad  Company  became,  on  July  7,  1858,  consolidated 
with  all  of  the  other  railroad  companies  mentioned  in  the 
first  section  of  that  act,  under  the  name  of  '^  The  New  Yoik 
Central  Railroad  Company." 

On  December  22d,  1853,  an  agreement  was  entered  into 
between  the  New  York  Central  Railroad  Company,  the 
Buffalo  and  Niagara  Falls  Railroad  Company  and  the  Lewis- 
ton  Railroad  Company,  in  and  by  which  the  Buffiilo  and 
Niagara  Falls  Railroad  Company  leased  to  the  New  York 
Central  Railroad  Company,  its  entire  properly  and  franchises 
for  the  full  and  unexpired  term  of  its  corporate  existence. 

The  New  York  Central  Railroad  Company  completed  the 
construction  of  the  road  located  by  the  BufiiEdo  and  Lockport 
Railroad  Company,  and  the  erection  of  its  depots,  about 
December  1st,  1854. 

So  much  of  the  right  of  way  as  had  been  acquired  by  the 
Buffalo  and  Lockport  Railroad  Company,  between  Tona- 
wanda and  Bufihlo,  up  to  December  22d,  1868,  was  paid  for 
jointly  by  that  company  and  the  Buffalo  and  Niagara  Falls 
Railroad  Company.    The  New  York  Central  Railroad  Com- 
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pany  subaequently  acquired  the  remaining  portion  of  snch 
right  of  way  and  took  the  title  thereto,  in  the  name  of  the 
Boffiklo  and  Lockport  Eailroad  Company. 

But  a  single  track  has  ever  been  laid  down  on  the  Buffalo 
and  Lockport  Railroad  Company's  road  between  Bufblo  and 
Tonawanda. 

As  soon  as  this  track  was  completed,  the  New  York  Central 
Railroad  Company  took  up  and  abandoned  the  track  and  road 
of  the  Buffalo  and  Niagara  Falls  Railroad  Company  between 
Buffalo  and  Tonawanda;  and  since  that  time  all  trains  of 
cars  run  between  BuffiJo  and  Tonawanda,  whether  destined 
for  Lockport  or  Niagara  Falls,  have  been  run  over  and  upon 
this  track. 

Subsequent  to  the  passage  of  the  act  in  relation  to  rail- 
roads held  under  lease  (chapter  802,  Laws  of  1855),  the  New 
York  Central  Railroad  Company  took  a  surrender,  or  trans- 
fer, of  all  of  the  capital  stock  of  the  Buffalo  and  Niagara 
Falls  Railroad  Company,  and  on  April  23, 1869,  filed  the 
certificate,  provided  for  therein,  with  the  Secretary  of 
State. 

On  November  1st,  1869,  under  chapter  917,  of  the  Laws 
of  1869  (vol.  2,  page  2,899),  the  New  York  Central  Railroad 
Company  and  the  Hudson  River  Railroad  Company  were 
consolidated,  and  a  new  corporation  created  under  the  name 
of  the  New  York  Central  and  Hudson  River  Railroad  Com- 
pany, the  defendant  in  this  action. 

It  is  provided  by  section  3  of  that  act,  that  ^^  nothing 
in  this  act  contained  shall  allow  any  rate  of  fare  for  way  pas- 
sengers greater  than  two  cents  per  mile,  to  be  charged  or 
taken  over  the  track  or  tracks  of  that  railroad  now  known  as 
the  New  York  Central  Railroad  Company ;  and  the  rate  of 
fare  for  way  passengers  over  the  track  or  tracks  now  operated 
by  the  said  New  York  Central  Railroad  Company,  shall  con- 
tinue to  be  two  cents  per  mile  and  no  more,  wherever  it  is 
now  restricted  to  that  rate  of  j&re." 

The  actual  distance  from  the  defendant's  depot  at  Erie 
street,  in  Bu£blo,  to  its  depot  at  Tonawanda,  does  not  exceed 
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ten  and  a  half  miles ;  and  from  Erie  street  depot  to  Lodqiort 
does  not  exceed  twenty-six  miles. 

The  legal  rate  of  &re  at  two  cents  a  mile  from  Bnffido  to 
Tonawanda  is  twenly-three  cents ;  and  from  Buffalo  to  Lock- 
port,  fifty-two  cents ;  while  the  amount  uniformly  ^^  asked  and 
received  "  by  the  Kew  York  Oentral  Raihx>ad  Company  and 
by  the  defendant  was,  and  is,  from  Buffalo  to  Tonawanda, 
ihirty-four  cents ;  and  from  Buffalo  to  Lockporti  sixty-five 
cents. 

During  the  time  alleged  in  the  complaint  and  up  to  Novem- 
ber 1st,  1869,  the  New  York  Oentral  Railroad  Company  ran 
two  trains  daily  (Sundays  excepted),  from  Buffido  to  Lock- 
port  and  return,  which  trains  were  known  as  ^^Buffitlo  and 
Lockport  trains,"  and  several  trains  daily  between  Buffalo 
and  Niagara  Falls  and  return,  known  as  ^^  Buffalo  and  Niagara 
Falls  trains ;"  and  since  November  1st,  1869,  the  defendant 
has,  in  like  manner,  run  trains  between  those  points. 

The  court  found  as  a  fact,  ^^  tiiat  on  the  23d  day  of  April, 
1869,  all  of  the  frandiises  and  property  of  the  Buffalo  and 
Niagara  Falls  Railroad  Company  became  vested  in  the  New 
York  Central  Railroad  Company .'' 

<<  That  from  December,  1858,  to  November,  1869,  the  New 
York  Central  railroad  Company  and  the  defendant  since  then 
have,  in  the  exercise  of  the  fitmchises  acquired  from  the 
Bufialo  and  Niagara  Falls  Railroad  Company,  run  its  trains 
between  Bufhlo  and  Niagara  Falls ;  and  in  the  exercise  ot 
the  franchises  acquired  from  the  Buffalo  and  Lockport  Rail- 
road Company,  under  the  act  of  1863,  nm  its  trains  between 
Buffalo  and  Lockport." 

^^  That  the  plaintiff  took  passagie  as  a  way  passenger  on 
such  trains  run  between  Buffalo  and  Lockport,  from  Buffalo 
to  Tonawanda,  and  the  defendant  asked  and  received  fit>m 
him,  and  the  plaintiff  paid  thirty-four  cents  &re  on  each  of 
twenty-six  different  passages." 

^^  And,  as  matter  of  law,  the  court  decided  that  the  defend- 
ant, on  each  and  every  of  such  occasions  asked  and  received 
from  the  plaintiff  a  greater  rate  of  fare  than  that  allowed  by 
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laW)  aad  thereby  forfeited  fifty  dollars  upon  each  and  every 
of  Baid  oocasionB;  and  that  the  plaintiff  is  entitled  to  recover 
the  same,  together  with  the  excess  of  fiure  so  received  by  the 
defendant.'' 

Judgment  was  aoooidingly  entered  for  $1,376.48,  damages 
and  costs. 

A*  P.  Zandnffy  for  appellant.  The  statute  to  prevent 
extortion  by  railway  companies  is  penal,  and  must  receive  a 
strict  construction.  {^Sptftgue  v.  JSwdadlly  2  Cow.,  419 ;  Sew- 
ard V.  Beachj  29  Bar. ;  Houbrook  v.  Paddock^  1  Bar.,  635.) 
Eyery  material  fcu^  must  be  strictly  proved.  {B.  wad  W. 
P.  R.  B.  Co.  v.  Bobbins,  22  Bar.,  662 ;  BcUhbun  v.  Acker, 
18  Bar.,  893 ;  WiOard  v.  Z.  A.  and  A.  B.  B.  Go.,  9  How., 
288 ;  MoOloaky  v.  Orommelly  11  N.  Y.,  693 ;  CJuue  v.  N. 
T.  C.  B.  B.  Co.,  26  N.  Y.,  625.)  It  is  in  nature  of,  and  for 
the  purpose  of  satisfaction  for  the  wrong  done.  {Palmer  v. 
Vardyy  4  Den.,  874 ;  Sturgea  v.  Spofford,  Ct.  of  Appeals.) 
The  payment  of  excess  of  fare  was  voluntary,  passages  being 
taken  for  the  ^purpose  of  recovering  penalty,  and  the  court 
will  not  aid  a  party  in  pcMri  delicto.  {People  t.  Wholey,  6 
Cow.,  661 ;  NdUe  v.  dark,  20  Wend.,  32 ;  Nellie  v.  Clark, 
4  Hill,  426.)  The  reoovery  under  this  statute  is  limited  to 
fifty  dollars  and  excess  of  fare  paid.  (  WaaKbwm  v.  Mclnay, 
7  J.  R.,  184 ;  Tjffany  v.  Drigge,  13  J.  R.,  253 ;  BigeUno  v. 
Johnson,  18  John.,  428 ;  Deo  v.  Beed,  3  Hill,  527 ;  People 
V.  JSr.  T.  C  B.  B.  Co.,  18  N.  Y.,  78.)  Defendant  acquired 
all  the  rights  of  franchise  of  the  B.  and  N.  F.  R.  R.  Co. 
{Bobertson  v.  City  of  Bocl^ord,  21  HL,  457 ;  Clearwater  v. 
Meredeih,  16  Ind.,  172 ;  1  Wall.,  125.) 

O.  TT.  CoUk,r(m,ior  respondent.  Defendant  is  bound  to 
exOTcise  all  its  franchises.  {People  v.  A.  and  V.  B.  B,  Co., 
22  N.  Y.,  261.)  The  two  cent  limitation  of  the  act  of  1863, 
not  repealed  by  implication  by  the  act  of  1855.  There  must 
be  a  total  repugnancy  to  work  that  result.  (  Wood  v.  V.  S., 
16  Peters,  342 ;  Boioer  v.  Zean,  6  Hill,  225 ;  Bariess  v. 
&cKBia— Vol.  L  82 
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Fairbwm,  8  How.,  636 ;  MoCod  v.  Bmith^  1  Black.,  439 ; 
Wallace  v.  Bassettj  41  Barb.,  92 ;  Dwarris  on  Stat,  682.) 
The  lease  by  the  B.  and  K.  F.  R  R  Co.  was  void.  (2  Kent's 
Com.,  299,  and  cases  cited ;  A.  and  C.  B.  H.  Oo.  v.  DauglaSj 
9  N.  Y.,  444;  Cfur^  v.  Zeamtty  16  N.  Y.,  9,  212;  People 
T.  U.  Ins.  Co.y  15  John.,  858 ;  Btims  v.  Ontario  Banky  19 
N.  Y.,  152, 168 ;  RalsteadY.  Mayor ^  etc^  8  N.  Y.,  430 ;  A  awrf 
B.  B.  V.  L.  and  JT.  W.  jB.,  6  Ho.  L.  C,  118,  181,  186 ; 
Winch  V.  B.  L.  and  0.  B.^  5  De.  G.  &  S.,  862 ;  B&man  v. 
Bufordy  1  Sun.  U.  S.,  550 ;  G.  N.  B.  Co.  v.  K  G.  J8.,  9 
Hare,  306 ;  K  A.  B.  Co.  v.  K  C.  B.  Co.,  11  C.  B.,  2  J. 
Scott,  775  ;  BieseU  v.  M.  8.  and  N.  I.  B.  B.  Co.,  22  N.  Y., 
258 ;  Johnson  v.  S.  and  B.  if.,  8  De.  Q.  &  M.,  914 ;  Z.  Jff. 
ow^  ;&  (7.  ^.  V.  Z.  (Wk?  S.  W.  B.y  4  De.  G.  &  J.,  862;  A 
amd  M.  B.  v.  Z  and  C.  jB.,  5  Am.  Law  Reg.,  TJ.  8.,  788 ; 
Troy  and  B.  B.  B.  v.  Kerry  17  Bar,,  581,  601 ;  MacOregor 
V.  The  0.  M.  ofD.  B.  jB.,  16  Eng.  L.  &  Eq.,  180;  Pewree 
V.  Jf.  and  I.  B.  Go.y  21  How.,  XJ.  S.,  441 ;  Langley  v.  B. 
and  M.  B.  B.y  10  Gray,  103 ;  ChmnumvyedUk  v.  SmUhy  10 
Allen,  448 ;  McClv/re  v.  M.  and  Z.  5.  5.,  13  Gray,  124; 
Susqtoehanna  Coal  Co.  y.  Bonha/niy  9  W.  &  8. 27 ;  ^rMtfr  v. 
G.  and  B.  Banky  9  Snnd  &  M.,  894;  S.  G.  B  v.  G.  N.  B. 
Co.  18  Eng.  L.  &  Eq.,  612 ;  Simpson  v.  Denieony  10  Hare, 
51.)  Plaintiff  entitled  to  recover  the  fifly  dollars  forfeitore 
for  each  offence.  {Palmer  v.  Conhfy  4  Den.,  874;  2  N.  Y., 
182 ;  Deyo  v.  Boody  8  Hill,  527 ;  VaUand  v.  Einffy  8  Barb., 
548  ;  Johnson  v.  ZT.  B.  B.  Go.y  2  Sweeney,  298 ;  1  Eenf  s 
Com.,  465 ;  B(yoe  v.  Boothy  2  W.  Black,  1226 ;  Ward  v. 
/Sri^,  1  H.  Black,  10,  13 ;  Moore  v.  JoneSy  28  Vermt,  786.) 
Any  number  of  penalties  maybe  connted  npon  and  recovered 
in  the  same  action.  {Bartolett  v.  Achet/y  88  Penn.  St.  R, 
273 ;  Deyo  v.  Boody  8  Hill,  527 ;  Oify  of  Brooklyn^.  OlemSy 
Lalor's  Sup.  to  H.  &  Den.,  281 ;  Gibson  v.  SaniUy  88  Penn. 
St.  R.,  44 ;  People  v.  Nem  York  Central  B.  B.  Co.y  26 
Barb.,  199,  S.  C,  affirmed  in  Oonrt  of  Appeals ;  18  N.  Y., 
78 ;  RiU  v.  Herlerty  N.  J.,  924 ;  Ba/rkhcmsted  v.  Pa/rsonSy 
8  Conn. ;  DaUas  v.  Hendryy  2  Penn.,  N.  J.  (978),  707 ;  Peo- 
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pU  V.  MoFaddeny  18  Wend.,  896 ;  (7%  of  Brookiyn  v. 
Tmyhee,  81  Barb.,  282 ;  Rowland  y.  Bothmwr,  4  T.  B.,  228 ; 
Tiximg  V.  2%e  King,  8  T.  E.,  98 ;  FoOer'a  Casey  11  Coke, 
66 ;  Parker  r.  Sir  J.  Owreony  Oro.  Jac.,  629 ;  Domer  v. 
4%»i^  Oro.  Eliz,  886  ;  Eepinafise  Penal  Statutes,  123,  146, 
146 ;  1  Oow.  TreatiBe,  2d  ed.,  661 ;  Jokneon  y.  Hvdeon  Miver 
a.  B.  Co.y  2  Sweeney,  298 ;  VaUanoe  y.  King,  8  Barb.,  648 ; 
Langdon  y.  The  Fire  Department  of  New  York,  17  Wend., 
234 ;  Chicago  and  Alton  B.  B.  Co.  v.  Bimardy  88  111.  R, 
414;  Totmg  y.  The  JSmgy  3  T.  R,  98 ;  H</u)land  v.  Both- 
ma/Ty  4  T.  R,  228 ;  Kcme  v.  The  PeopUy  8  Wend.,  286 ;  2 
Archibald  Orim.  Plead  (Banks  &  Bro.,  7th  ed.),  92  Marg.) 
The  only  question  is,  did  defendant  yiolate  the  law  ]  If'  so, 
it  must  suffer  the  consequence.  {CommonweaW^  y.  BaUelOy 
103  Mass.,  462 ;  Betelg  y.  Yeomany  39  Miss.,  476.)  The  fact 
that  plaintiff  trayeled  to  recoyer  the  penalty,  is  no  defence. 
{Com.  of  Fkoiee  y.  BackuSy  29  How.,  83 ;  Tracy  y.  TaJr 
tnadgcy  14  N.  T.,  162 ;  Moimt  y.  Waitey  7  John.,  434 ; 
Meech  y.  JStanCy  19  K  T.,  26.) 

GsoyiCB,  J.  In  1862,  the  Buffalo  and  Lockport  Eailroad 
Company  became  a  corporation  under  the  proyisions  of  the 
general  railroad  law,  for  the  purpose  of  constructing  and 
operating  a  railroad  for  the  transportation  of  persons  and  pro- 
perty between  these  places,  which  road  should  pass  through 
the  yillage  of  Tonawanda,  a  place  situate  ten  and  a-half  miles 
north  of  Buffalo. 

The  corporation  commenced  the  construction  of  its  road, 
and  had  completed  the  same  from  Lockport  to  Tonawanda, 
and  under  a  contract  with  the  Buffalo  and  Niagara  Falls 
Bailroad  Company,  was  engaged  in  the  construction  of  a 
track  for  its  use  between  Tonawanda  and  Buffalo,  on  the  7th 
of  July,  1863,  when  it  became  consolidated  with  certain 
other  companies,  pursuant  to  the  act  of  April  2d,  1863,  into 
a  new  corporation,  under  the  name  of  the  New  York  Central 
Railroad  Company.  At  the  time  of  this  consolidation,  and 
for  some  time  preyious  thereto,  the  Buffalo  and  Niagara  Falls 
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company  were  operatiDg  a  railroad  betweoi  the  city  of  Bof- 
£do  and  the  Tillage  of  Tonawanda,  the  latter  being  a  station 
Qu  its  road  from  BnffiJo  to  Niagara  Fallg,  After  the  conaoli- 
dation,  the  New  York  Central  Company  oompleled  the  track 
from  Tonawanda  to  BufBetlo,  over  which  it  ran  trains  from 
Lockport  to  Buffalo.  These  facts  show  deariy  that  that  part 
of  the  road  between  Tonawanda  and  BoflUo  was  subject  to 
the  Beventh  section  of  the  consolidation  act,  which  provides 
that  when  two  or  more  of  the  railroad  companies  named  in 
the  act  become  consolidated  under  its  provisions^  said  cons(di- 
dated  company  shall  carry  way  passengers  on  its  road  at  a 
rate  not  exceeding  two  cents  per  mile,  unless  relieved  there- 
from by  the  &ctB  hereafter  stated : 

On  the  7th  of  June,  1852,  the  Bu&Io  and  Lockport,  and 
the  Buffalo  and  Niagara  Falls  companies  entered  into  an 
agreement,  by  which  the  right  of  way  on  the  line  adopted  by 
the  Buffalo  and  Lockport  company  (substantially  between 
Tonawanda  and  Bufl^o)  was  to  be  procured  at  the  joint 
expense  of  both  companies,  to  be  held  and  enjoyed  by  both 
companies  jointly,  for  their  joint  and  separate  business,  and 
that  the  grading,  masonry  and  bridges  were  to  be  constructed 
at  the  joint  expense  of  both  companies,  su(di  grading,  etc,  to 
be  of  sufficient  width  for  two  tracks,  said  companies  eaoh  to 
pay  for  itself  the  expense  of  the  superstruetion  of  one  traok. 
This  plainly  contemplated  that  while  the  right  of  way  was 
to  be  acquired  at  the  joint  expense  <^  both  companies,  and 
the  expense  of  grading,  etc.,  paid  in  like  manner,  yet  each 
company  was  to  lay  its  own  track  thereon  at  its  own  expense, 
if  it  chose  to  avail  itself  of  its  right  so  to  do.  The  BuffiJo 
and  Niagara  Falls  Oompany  never  laid  any  track  upon  the 
line  acquired  under  this  agreement.  On  the  23d  day  of 
December,  1858,  the  New  York  Oentral  Oompany  entered 
into  an  agreement  with  the  Buffalo  and  Niaj2;ara  FaUs  Com- 
pany by  which  (if  valid)  the  former  acquired  from  the  latter 
the  right  to  use  the  road  and  properly  connected  therewith, 
and  its  frandbises  during  the  existence  of  the  latter  cor- 
poration.   The  validity  of  this  contract  is  daimed  by  vir- 
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tne  of  the  act  snthoriziDg  railroad  oompanies  to  contract 
with  each  other.  (Laws  of  1839, 195.)  That  act  contains 
bnt  a  single  section,  providing  that  it  shall  be  lawful 
hereafter,  for  any  railix>ad  corporation  to  contract  with  any 
other  railroad  corporation,  for  tiie  nse  of  their  respective 
roads,  and  thereafter  to  nse  the  same  in  snch  manner  as  may 
be  prescribed  in  snch  contract,  but  that  nothing  in  the  act 
contained  shall  authorize  the  road  of  any  railroad  corporation 
to  be  used  in  a  manner  inconsistent  with  the  provisions  of 
the  charter  of  the  corporation,  whose  railroad  is  to  be  used 
under  such  contract.  I  think  the  contract  made  was  within 
the  powers  conferred  by  this  act,  and  therefore  valid,  and 
that  under  this  contract  the  Oentral  Company,  acquired  the 
right  to  run  cars  upon  the  road  theretofore  in  use  by  the 
Niagara  Falls  Company,  under  the  franchise  of  the  latter 
company,  which  authorizes  a  charge  of  four  cents  a  mile  for 
transporting  passengers,  irrespective  of  the  question  whether 
such  passengers  were  way  or  through,  but  the  plaintiff  was 
not  carried  upon  any  such  road,  but  upon  the  track  con- 
structed by  the  Buffi^o  and  Lockport  Company,  or  its  suc- 
cessor, the  New  York  Central  In  1856,  an  act  was  passed 
(Laws  of  1855,  517),  providing  that  any  railroad  corporation 
then  being  the  lessee  of  the  road  of  any  other  railroad  ooi^ 
poration,  might  acquire  the  stock  of  such  corporation  in  the 
manner  therein  provided,  and  that  when  it  had  so  acquired 
the  majority  of  such  stock,  its  directors  might,  by  resolution, 
to  be  entered  on  their  minutes,  become  ex  officio^  the  direc- 
tors of  the  corporation  whose  road  was  held  under  lease,  and 
further  providing,  that  when  the  whole  stock  had  been  so 
acquired,  the  estate  property,  rights,  privileges,  and  franchises 
of  the  said  corporation,  whose  stock  had  been  thus  acquired, 
should  thereupon  vest  in,  and  be  held,  and  enjoyed  by  the 
corporation  so  acquiring  such  stock,  as  fuUy  and  entirely,  and 
without  change  or  diminution,  as  the  same  were  before  held 
and  enjoyed,  and  be  managed  and  controlled  by  the  board  of 
directors  of  the  said  corporation  which  has  so  acquired  such 
stock,  and  in  the  corporate  name  of  such  corporation.    There 
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can  be  no  doubt  but  that  the  Kew  York  Oentral  was  the 
lessee  of  the  Bnf&lo  and  Niagara  Falls  road,  within  the 
meaning  of  thia  statute.  The  case  shows  that  the  Kew 
York  Oentral  company,  after  the  passage  of  this  act,  and 
before  April  23d,  1869,  acquired  in  the  manner  therein  pro- 
vided, all  the  stock  of  the  Buffalo  and  Niagara  Falls  Railroad 
Company,  and  on  that  day  filed  the  requisite  certificate  in  the 
office  of  the  Secretary  of  State,  and  thereby  become  invested 
with  all  the  property  and  franchises  of  that  company.  From 
these  fiEu^ts  the  defendant  claims  the  right  to  charge,  for  the 
carriage  of  passengers  between  Buffalo  and  Tonawanda  four 
cents  per  mile.  If  right  in  this,  the  judgment  for  the  plain- 
tiff should  be  wholly  reversed,  as  the  sum  charged  the  plain- 
tiff was  less  than  this  amount  The  argument  of  the  defend- 
ant is  this :  The  Buffalo  and  Niagara  Falls  Railroad  Company 
had  the  franchise  of  carrying  persons  by  rail  from  BufSdo  to 
Tonawanda,  and  to  charge  and  receive  therefor  four  cents 
per  mile.  That  by  compliance  with  the  provisions  of  the  act 
of  1855,  it  has  acquired  all  the  fii^nchises  of  that  company, 
in  as  full  and  ample  a  manner  as  such  franchises  were  enjoyed 
by  it.  That,  therefore,  the  defendant  has  the  right  to  carry 
passengers  by  rail  between  those  points,  and  chaige  the  like 
sum  per  mile  therefor.  It  is  this  view  that  induced  the  defend- 
ant upon  the  evidence  of  its  counsel  to  fix  the  fSare  between  those 
points  at  a  greater  rate  than  two  cents  per  mile.  But  this  entirely 
overlooks  the  fact,  that  the  Buffalo  and  Niagara  Falls  Com- 
pany never  had  the  right  to  transport  passengers  upon  the 
trade  of  the  defendant,  and  charge  therefor  more  than  two 
cents  per  mile,  and  never  could  have  acquired  any  such  right 
The  act  of  1889  expressly  prohibits  the  lessee  of  any  railroad 
from  exercising  any  fiunchise,  upon  the  road  leased,  incon- 
sistent with  the  charter  of  the  lessor.  Had  the  BufiSalo  and 
Niagara  Falls  road  leased  from  the  New  York  Oentral  its 
road  between  Tonawanda  and  Buffalo,  and  the  fiimchise  con- 
nected therewith,  it  would  have  been  obliged  to  carry  pas- 
sengers thereon  for  two  cents  per  mile,  for  the  reason  that 
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a  greater  charge  would  have  been  inconfiiBtent  with  the 
charter  of  the  New  York  OentraL 

It  is  upon  this  track  the  plaintiff  was  carried  by  the  defend- 
ant. Upon  this  track  the  defendant  was,  before  and  at  the 
tune  it  acquired  the  property  and  franchises  of  the  Baffiilo 
and  Niagara  Falls  Railroad  Oompany,  obliged  to  carry  passen- 
gers for  two  cents  a  mile.  It  was  not  relieved  from  its  obliga- 
tion so  to  carry  them,  by  acquiring  the  franchise  of  the 
Buffalo  and  Niagara  Falls  Company  to  carry  upon  another 
track  between  the  same  points,  and  charge  therefor  a  higher 
rate  per  mile.  Whether  there  is,  or  has  been  since  the 
remoyal  of  the  old  Buffalo  and  Niagara  Falls  road  by  the 
defendant,  any  track  in  existence  between  Buffalo  and  Tona- 
wanda,  upon  which  the  defendant  can  charge  more  than  two 
sents  per  mile,  although  the  passenger  may  be  going  to 
Niagara  Falls  as  held  by  the  General  Term,  is  a  question  of 
grave  doubt,  but  one  not  necessaiy  to  decide  in  the  present 
case.  It  follows  that  the  plaintiff  was  entitled  to  judgment 
under  the  act  to  prevent  extortion  by  railroad  companies. 
(Laws  of  1857, 432.)  That  act  (section  1)  provides,  that  any 
railroad  company  which  shall  ask  and  receive  a  greater  rate 
of  fare  than  that  allowed  by  law,  shall  forfeit  fifty  dollars, 
which  sum  may  be  recovered,  together  with  the  excess  so 
received,  by  the  party  paying  the  same ;  but  that  it  shall  bo 
lawful,  and  not  construed  as  extortion,  for  any  railroad  com- 
pany, to  take  the  legal  rate  of  fare  for  one  mile  for  any  frac- 
tional distance  less  than  a  mile.  The  defendant  insists  that 
but  one  penalty  can  be  recovered  in  the  action.  First,  for  the 
reason,  that  by  the  fair  construction  of  the  act,  no  person  can 
acquire  a  right  to  recover  more,  for  any  and  all  violations 
previous  to  the  commencement  of  the  action.  Second,  that 
but  one  penalty  can  be  recovered  in  an  action,  in  the  absence 
of  a  statute  conferring  the  right  to  recover  more. 

It  is  clear  that  the  excess  exacted,  if  not  voluntarily  paid, 
could  be  recovered  without  the  statute.  That  provides,  also, 
for  its  recovery,  and,  doubtless,  the  whole  amount  of  excess, 
paid  by  any  person  to  the  company  within  the  period  fixed 
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by  the  statute  of  limitations,  may  be  recoyered  in  one  action. 
The  question  arises  upon  die  fifly  dollars,  which  the  statute 
provides  that  the  company  shall  forfeit  by  asking  and  receiy- 
ing  a  greater  rate  of  fi&re  that  that  allowed  by  law,  which 
sum  may  be  recoyered,  together  with  the  excess  so  received, 
by  the  party  paying  the  same.  How  recovered  ]  The  law 
answers,  by  suit  in  any  court  having  jurisdiction.  What  may 
be^  recovered  t  The  statute  answers,  the  fi%  dollars  forfeited, 
which  sum,  together  with  the  excess  paid.  It  is  clear  that 
the  letter  of  the  statute  authorizes  the  recoveiy  of  nothing 
more. 

The  counsel  for  the  respondent  insists  that,  as  soon  as  the 
excess  of  fare  was  chaiged  and  received,  tibe  right  of  action, 
by  the  person  paying  it,  for  its  recovery,  and  also  of  the  sum 
of  fifty  dollars,  forfeited,  was  perfect. 

In  this  the  counsel  is  correct  He  fbrther  inaisls  that  it 
follows,  that  a  repetition  of  the  act  by  the  defendant,  gives  him 
an  additional  right  of  the  same  character;  but  that  is  quite  a 
different  question,  which  must  be  determined  by  the  construc- 
tion of  the  statute.  In  this  connection  the  counsel  eites 
Palmer  v.  Oanly  (4  Denio,  874).  That  was  an  action  against 
several  persons,  to  recover  the  penalty  given  by  section  17, 
2  Bevised  Statutes,  p.  603,  for  knowingly  assisting  the  plain- 
tiff's tenant  to  remove  his  goods  from  the  demised  premises^ 
having  rent  due  thereon,  for  the  purpose  of  avoiding  the  pay- 
ment of  the  rent ;  and  the  question  was,  whether  the  statute 
abolishing  distress  for  rent,  passed  during  the  pendency  of  the 
action,  was  a  bar  to  its  further  prosecution.  Held,  that  it  was 
not,  for  the  plain  reason  that  the  statute  abolishing  distress 
for  rent,  although  rendering  the  section,  giving  the  penalty, 
inoperative  for  the  ftiture,  because  no  case  could  occur  render- 
ing its  violation  possible,  yet  it  did  not  repeal  the  section.  It 
is  from  the  opinion  in  this  case,  and  of  that  of  the  learned 
judge  when  the  same  case  was  before  this  court  upon  appeal 
(2  Oomst.,  182),  that  tiie  counsel  cites,  to  show  that  the  right 
to  the  penalty  was  one  vested  in  the  plaintiff.  That  this  is 
not  true,  in  the  sense  insisted  upon  by  the  counsel,  is  shown 
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by  the  fact  that  the  right  would  be  destroyed  by  a  repeal  of 
the  statute  giving  the  penalty,  as  is  shown  by  note  b  of  the 
reporter,  at  page  877.  A  farther  question  arose,  which  was, 
whether,  several  persons  having  been  concerned  in  the  remo- 
val, a  several  penalty  had  been  incurred  by  each,  or  a  single 
penalty,  which  might  be  recovered  severally  against  any  one 
or  against  all  jointly.  The  court  held  that  but  a  single  pen- 
alty had  been  incurred,  although  the  language  of  the  statute 
was  "  every  person,"  etc.,  apparently  making  each  liable  to  a 
several  penalty,  upon  the  ground  that  such  was  the  apparent 
intent,  for  the  reasons  that  the  offence  was  single,  and  given 
to  the  plaintiff  in  satisfaction  of  the  injury  received  by  him. 
It  is  insisted  by  the  counsel  that  this  forfeiture  is  given  to  the 
party  as  a  satisfaction  for  the  injury  received.  But  that 
injury  is  fully  satisfied,  in  judgment  of  law,  by  returning  to 
the  party  the  sum  extorted,  with  interest  thereon.  That  is 
the  satisfaction  given  for  such  an  injury  by  the  common-law, 
in  the  absence  of  any  statute ;  and  when,  in  such  cases,  puni- 
tory damages,  sometimes  called  smart-money,  are  given,  it  is 
not  to  compensate  the  plaintiff  for  his  injury,  but  to  punish 
the  defendant  for  his  misconduct.  A  little  reflection  will 
show,  I  think,  what  the  forfeiture  was  given  for.  TJntil  1856, 
so  far  as  I  am  aware,  no  statute  had  been  passed  upon  this 
subject  Experience  had  shown  that  railroad  corporations 
were  charging  fares  beyond  the  rate  allowed  by  law ;  that 
these  charges  were  very  small  in  each  particular  case,  but, 
aggregated  for  a  year,  amounted  to  a  sum  sufficient  to  continue 
the  practice.  The  sums  so  extorted  were  always  small  in  any 
one  case,  usually  but  a  few  cents,  sometimes  shillings,  and  the 
trouble  and  expense  of  prosecuting  for  their  recovery  in  jus- 
tices' courts  were  more  than  the  amount  received  from  any 
one  person.  Thus  the  illegal  practice  was  continued  with 
impunity. 

To  remedy  this,  the  statute  was  passed  giving  the  fifty 
dollars  to  the  party  paying  the  money,  not  as  a  satisfaction 
for  the  injury  received,  for  that  was  otherwise  compensated ; 
but  to  enable  him  to  prosecute  in  a  court  of  record,  when 
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he  could  reooTer  the  compensation  of  his  attorney  as  costs, 
and  to  compensate  for  any  farther  expense  that  might  be 
incurred  in  the  suit,  and  to  compel  the  payment  of  such  a 
sum  by  the  defendant  as  would  effectually  stop  the  practice. 
To  effectuate  this  intent,  the  language  of  the  statute  was 
chosen  with  care ;  which  sum,  etc.,  may  be  recovered,  omit- 
ing  the  words,  "  for  each  and  every  offence,"  found  in  various 
penal  statutes,  showing  clearly  that  the  legislature  did 
not  intend  to  open  a  door  to  a  practice  adopted  in  a  case 
originating  in  another  part  of  the  State,  now  under  advise- 
ment  in  this  court,  of  opening  a  book  account  of  penalties 
earned,  and  delaying  suit  for  a  year,  when  such  penalties 
amounted  to  between  $20,000  and  $30,000.  A  constructioi: 
permitting  this  would  defeat  the  intention  of  the  legislature, 
which  was  to  suppress  the  extortion  by  prompt  prosecutions, 
by  enabling  parties  to  forbear  suing  until  the  aggregate  of 
penalties  amounted  to  a  large  sum,  and  induce  others  to  do 
as  one  of  the  plaintiffs  in  one  of  the  cases  now  in  judgment 
was  honest  enough  to  testify  he  did ;  that  was  to  abandon 
other  business  and  spend  his  time  for  a  considerable  period 
in  riding  back*  and  forth  from  Tonawanda  to  Buffalo  for  the 
purpose  of  earning  penalties.  This  answers  the  suggestion 
of  counsel,  that  if  but  one  penalty  can  be  recovered  in  this 
case,  a  party  can  be  convicted  but  of  one  crime,  though 
guilty  of  several,  by  showing  from  the  language  used,  con- 
strued in  the  light  of  the  facts  known  to  the  legislature,  that 
it  was  the  design  of  the  statute,  that  but  one  forfeiture  should 
be  recovered  for  all  acts  committed  prior  to  the  commence- 
ment of  the  action.  The  counsel  cites  Deyo  v.  Hood  (3  HilU 
627),  which  was  an  action  for  the  recovery  of  penalties 
incurred  by  violations  of  the  excise  act,  by  selling  strong  or 
spirituous  liquors  without  a  license.  The  language  of  the  statute 
is,  whoever  shall  sell  strong  or  spirituous  liquors,  etc,  without 
having  a  license,  etc.,  shall  forfeit  twenty-five  dollars.  Held, 
that  a  penalty  was  incurred  by  each  sale,  and  that  all  incurred 
might  be  recovered  in  one  suit ;  but  a  subsequent  section  of 
the  same  act  provided,  that  the  penalties  given  by  the  act 
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might  be  recovered  by  the  overseers  of  the  poor ;  thus  show- 
ing  that  the  legislature  designed  to  impose  a  penalty  and 
provide  for  its  recovery  for  every  oflfence.  See  WasKbwn  v. 
Mclnrcy  (7  J.  B.,  184),  where  it  was  held,  in  a  similar  action, 
that  under  the  statute,  as  then  in  force,  but  one  penalty  could 
be  recovered,  for  the  reason  that  fix)m  the  entire  act  such 
appeared  to  be  the  intention  of  the  law  maker.  These  cases, 
and  Bomb  v.  Booth  (2  Wm.  Blackstone,  1226),  Ward  v.  Snell 
(1  H.  Blackstone,  10),  and  other  cases  and  authorities  cited 
by  counsel,  show  that  the  statute  in  question  is  to  be  fidrly 
construed,  whether  regarded  as  penal,  or  remedial  so  as  to 
carry  into  efEect  the  intention  of  the  makers,  apparent  from 
the  language  used.  (Bee,  also,  Chapmxm  v.  Cha/pmcm^  1 
Boot,  52;  Ba/rber  v.  Eno^  2  Boot,  160 ;  Oarett  v.  Messenger ^ 
2  Law  Beports,  Eng.  Com.  Pleas,  583  ;  Tiffany  v.  Driggs^  18 
J.  B.,  253 ;  Sf/wrgess  v.  Spoffoflrd^  decided  by  this  court,  not 
reported.) 

My  conclusion  is,  that  but  one  penalty  can  be  recovered 
upon  the  statute  under  consideration,  for  all  acts  committed 
prior  to  the  commencement  of  the  action.  If,  after  this,  it  is 
again  violated,  another  may  be  recovered  in  another  action 
commenced  thereafter,  and  so  on,  as  long  as  violations  con- 
tinue. This  will  not  only  tend  to  put  a  stop  at  once  to  the 
extortion,  when  it  is  committed  knowingly  by  the  defendant, 
but  where  it  is  done  under  a  mistake  as  to  its  rights,  will  give 
it  notice  that  its  right  to  charge  the  amount  claimed  is  chal- 
lenged, and  will  induce  a  cautious  examination  of  the  ques- 
tion, and  an  abandonment  of  the  claim  before  a  ruinous 
amount  of  penalties  have  been  incurred.  The  idea  that  a 
liability  to  a  penalty  of  fifty  dollars  with  costs  of  suit  will  be 
insufiicient  to  restrain  railroad  corporations,  is  too  evidently 
groundless  to  require  consideration ;  but  even  if  sound,  the 
legislature,  and  not  the  courts,  must  apply  the  remedy.  This 
makes  it  unnecessary  to  determine,  whether  if  several  penal- 
ties are  recoverable,  they  can  all  be  recovered  in  one  action, 
or  whether  a  separate  action  must  be  brought  for  each  pen- 
alty.   I  dismiss  this  part  of  the  case  with  the  simple  remark 
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that  irreepective  of  what  was  the  early  oommon-Iaw  role,  or 
how  the  question  as  an  original  one  should  be  determined 
upon  principle,  the  role  has  been  too  long  considered,  settled 
and  acted  npon  in  this  State,  that  they  can  all  be  recovered 
in  one  action,  to  permit  any  departure  from  it  by  this  court 
A  point  was  made  by  the  counsel  for  the  appellant,  that  a 
recovery  could  not  be  had  by  a  party  who  paid  the  excessive 
fare,  when  riding  for  the  purpose  of  obtaining  a  penalty.  In 
this  I  cannot  concur.  The  forfeiture  is  imposed  upon  the 
company  for  its  act,  and  this  entirely  irrespective  of  the 
object  or  motive  of  the  passenger  in  traveling. 

This  leads  to  a  modification  of  all  the  judgments,  by  reduc- 
ing the  recovery  in  each  case  to  one  penalty  and  the  excess 
paid.  This  makes  the  question  of  costs  discretionary  with 
the  court  While  the  general  rule  is,  that  when  it  is  found 
that  the  judgment  is  materially  erroneous  to  the  prejudice  of 
the  appellant,  for  the  correction  of  which  he  is  obliged  to 
come  into  this  court,  to  charge  the  respondent  with  costs  of 
this  court,  yet  I  think  they  should  not  be  so  charged  in  these 
cases.  The  character  of  the  litigation  leads  me  to  the  conclu- 
sion that  neither  party  should  recover  the  costs  of  this  court 
against  the  other. 

Ch.  J.,  Allen  and  Folobb,  JJ.,  concur. 

Pbokhah,  J.,  dissents  from  so  much  of  the  opinion  and 
decision,  as  allows  a  party  buying  tickets  for  the  puipose  of 
suing  for  a  penalty,  to  recover. 

Bapallo,  J.,  not  voting ;  being  interested  in  the  question 
as  counsel. 

Judgment  accordingly. 


Enob  Biohabdsok,  Appellant,  v.  Gbobgx  Oabpbnteb, 

Bespondent. 

Defendant  had  in  his  hands  (or  coUection  a  daim,  one-half  of  the  prooeedi 
of  which  he  had  agreed  to  pa j  plaintifEl  One  M.  drew  an  order  upon 
defendant,  requesting  him  to  pay  plaintiff  $000  out  of  the  other  half  when 
coUected,  whiich  order  defendant  accepted,  and  upon  the  acoeptnoe 
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plaintiff  paid  to  M.  the  amount  of  the  order.  Defendant  collected  upon 
the  daim  |1,050. 
Mddy  that  the  acceptance  of  the  order  was  an  admission  by  defendant,  that 
the  moiety  of  the  collection  not  agreed  to  be  paid  to  plaintiff  belonged 
to  M.,  and  was  an  undertaking  to  pay  such  moiety  to  plaintiff,  not 
ezoeeding  t500. 

(Argued  December  4, 1871 ;  decided  December  12, 1871.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  setting  aside  judgment  entered  on  report  of  referee, 
and  granting  a  new  trial 

The  action  was  brought  on  the  following  order : 

"  New  York,  Felmuury  14, 1868. 

"  Mr.  G.  Carpenter,  18  Chambers  street. — Please  pay  E. 
Richardson,  Esq.,  or  order,  $500  for  value  received,  besides 
the  amount  stipulated  to  pay  Mr.  B.  out  of  the  proceeds  of 
the  claim  against  the  Peabody  estate,  now  in  your  hands  to 
collect,  when  the  same  shall  have  been  collected  by  you. 

"  Respectfully  yours, 

"  H.  B.  MELVILLE." 

This  order  was  accepted  by  defendant  February  24, 1868, 
and  upon  the  acceptance  the  plaintiff  advanced  to  Melville 
the  amount  mentioned  in  the  order. 

The  answer  admitted  the  order  and  acceptance,  and  that 
the  net  proceeds  of  the  claim  referred  to  was  $1,050.  The 
answer  further  alleged  that  defendant  was  induced  to  accept 
the  order  by  the  false  representations  of  Melville  as  to  amount 
of  claim,  and  also  contained  the  following  statement :  ^'And 
defendant  says  the  plaintiff  well  knew  the  circumstances  under 
which  said  draft  was  accepted,  and  that  in  the  whole  matter 
he  acted  in  concert  with  the  said  Melville  to  obtain  from  said 
defendant  the  whole  amount  of  said  money  so  collected  on 
said  judgment  for  the  benefit  of  the  said  Melville  and  him- 
self, and  to  deprive  this  defendant  from  applying  same  so 
received  toward  the  payment  of  the  large  indebtedness  of 
the  said  Melville  to  said  defendant." 

That  one-half,  $525,  defendant  paid  to  plaintiff  under  the 
agreement. 
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Plaintiff  had  been  a  partner  in  the  firm  of  Palmer,  Rich- 
ardson &  Go.  Said  firm  had  a  jadgment  against  David  and 
Henry  B.  Melville,  recovered  in  June,  1854,  for  $2,809.68. 
David  lived  in  Texas,  and  Henry  B.  Melville  in  New  York. 
A  judgment  has  been  recovered  by  Melville  &  Co.,  in  Texas, 
against  one  Peabody's  estate,  and  the  fhoney  was  in  the  Pro- 
bate Court,  at  Brownsville,  Texas.  Henry  B.  Melville  was  a 
client  of  the  defendant  in  this  action,  and  gave  him  the  infor- 
mation ;  also,  that  Richardson  did  not  want  to  go  to  any 
expense,  and  would  give  defendant  one-half  that  he  collected 
if  he  would  undertake  it.  Carpenter  called  on  Richardson, 
made  the  agreement,  obtained  an  absolute  assignment  of  the 
judgment  to  him,  and  defendant  gave  back  to  plaintiff  an 
agreement  to  pay  him  one-half  of  the  net  proceeds  collected. 
This  agreement  is  dated  August  24, 1866. 

In  September,  1868,  the  defendant  received  $1,050  as  net 
proceeds,  and  paid  plaintiff  one-half,  viz.,  $525.  About  three- 
quarters  of  an  hour  subsequently,  plaintiff  presented  the  draft 
for  payment  Defendant  then  repudiated  it  as  without  con- 
sideration, and  obtained  by  fraud.  At  the  close  of  plaintiff's 
evidence  defendant's  counsel  moved  to  dismiss  the  complaint, 
on  the  ground — 

1st.  That  there  is  no  evidence  that  there  were  any  funds  in 
the  hands  of  defendant  applicable  to  the  payment  of  this  draft. 

2d.  It  is  not  proved  that  the  defendant  had  collected  any 
money  from  the  Peabody  estate  belonging  to  Melville,  the 
drawer  of  the  draft,  or  to  which  he  was  in  any  way  entitled. 

8d.  That  there  is  no  evidence  of  consideration  for  the  draft, 
but  on  the  contrary  it  appears  there  was  no  consideration. 

The  motion  was  denied,  and  defendent  excepted. 

Further  &cts  appear  in  the  opinion. 
The  referee  found  in  &vor  of  the  plaintiff  for  the  amount 
of  the  order  and  interest. 

I%om(i8  H.  ffubhard^  for  appellant.  The  words, "  for  value 
received,"  prima  fade  evidence  of  consideration.    (  Wdhtad 
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V.  Petrie,  4  Wend.,  675 ;  Jerome  v.  Whiiingy  7  Johns.,  321 ; 
Edwards  on  Bills,  169,  421 ;  Grant  v.  Morse^  22  N.  T.,  323.) 
The  judgment  should  have  been  permitted  to  stand,  even  if 
there  had  been  no  finding  that  there  was  a  consideration. 
{Viele  V.  The  Tray  and  Boston  R.  B.  Co.,  20  N.  T.,  184, 
186 ;  Otie  v.  Spenoery  16  id.,  610.)  The  General  Term  may 
make  any  reasonable  inference  from  the  evidence  to  support 
the  decision  of  the  referee.  {Grant  v.  Mbrsey  22  N.  Y.,  323 ; 
Spencer  v.  BalioUy  18  id.,^27,  333.)  Defendant  is  estopped 
from  denying  his  promise,  or  setting  up  want  of  consideration. 
{KenMe  y.  JDuUy  3  McLean,  272 ;  Weqdell's  Blackstone,  voL 
2,  p.  445,  note  12,  and  cases  there  cited ;  Kent's  Com.,  vol.  2, 
p.  465.)  Defendant's  acceptance  an  equitable  appropriation 
of  the  {hnd  for  the  purposes  mentioned  in  the  order.  (  Vree- 
land  V.  Blrmty  6  Barb.,  182.) 

jD.  T.  Waldeny  for  respondent.  The  draft  was  not  a  bill 
of  exchange.  {Atkinson  v.  Manksy  1  Cow.,  692,  707 ;  Cook 
V.  Satterlee^  6  id.,  108 ;  Worden  v.  Bodge,  4  Denio,  159 ; 
Zowery  v.  Stevensy  8  Bosw.,  505 ;  Story  on  Bills,  §  46.)  It 
was  necessary  to  show  consideration  between  Melville  and 
defendant.  {Atkinson  v.  Hanks,  1  Cow.,  692,  707 ;  I^ord  v. 
Adams,  2  Barb.,  349.)  The  referee's  conclusions  of  law  are 
not  sustained  by  his  findings  of  fact.  {Manly  v.  Ins.  Co.  of 
N.  A.,  1  Lansing,  24 ;  Smith  v.  Bevlin,  23  N.  Y.,  365,  per 
Mason,  J. ;  Buckingham  v.  Payne,  36  Barb.,  81,  87 ;  Arm- 
strong  v.  BickneU,  2  Lansing,  217,  221 ;  Voorhis  v.  Voorhis, 
50  Barb.,  119,  124.)  The  sole  question  here  is,  whether  the 
court  below  erred,  as  matter  of  law,  in  its  decision  on  defend- 
ant's exceptions,  and  in  setting  aside  the  referee's  report. 
(Code,  §§  268,  272 ;  Bice  v.  Isham,  1  Keyes,  46 ;  Bush  v. 
Lee,  36  N.  Y.,  49 ;  Thompson  v.  Meuck,  2  Keyes,  82 ;  Bald- 
win V.  Van  Durze,  37  N.  Y.,  487 ;  Case  v.  PhUvps,  39  id., 
164.)  The  order  was  nudum  pac(/wm.  (Edwards  on  Bills, 
171 ;  Story  on  Bills,  §  63 ;  Grant  v.  Da  Costa,  3  Maule  & 
S.,  351,  per  Lord  Ellenbobough  ;  Cox  v.  Scade,  3  Denio,  8.) 
The  language  of  the  instrument  did  not  estop  defendant  from 
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denying  his  obligation  on  the  acceptance.    {Clark  v.  Sissona, 
22  N.  T.,  312,  316 ;  Hutchms  v.  HMofrd,  34  id.,  24^  27.) 

Gboysb,  J.  The  money  was  payable  out  of  a  particular 
fund.  It  was  not,  therefore,  a  draft,  within  the  law-merchant ; 
and  the  mere  acceptance  did  not,  of  itself,  create  a  presump- 
tion of  a  sufficient  consideration.  The  fair  import  of  the  words, 
"for  value  received,"  contained  therein,  is,  that  such  value 
had  been  received  by  the  drawer,  and  not  by  the  acceptor. 
The  order  drawn  by  Melville  upon  the  defendant  requested 
him  to  pay  the  plaintiff,  or  order,  $600,  besides  the  amount 
stipulated  to  pay  Mr.  B.  (plaintiff  meaning),  out  of  the  pro- 
ceeds of  the  claim  against  the  Peabody  estate,  then  in  his 
hands,  to  collect  when  the  same  should  be  collected  by  him. 
The  acceptance  by  the  defendant  of  this  order  was  an  admis- 
sion by  him,  that  he  had  in  his  hands  for  collection  a  daim 
against  the  Peabody  estate,  a  portion  of  the  proceeds  of  which, 
if  collected,  belonged  to  Melville ;  and  the  acceptance  by  him 
of  the  order  was  an  undertaking  by  him  to  pay  each  portion 
to  the  plaintiff,  not  exceeding  $500.  The  answer  of  the 
defendant  shows  what  this  daim  against  the  Peabody  estate, 
referred  to  in  the  order,  was,  and  states  the  amount  to  be,  by 
the  stipulation,  paid  to  the  plaintiff,  which  was,  one-half  the 
amount  collected.  The  answer  admitted  the  collection  upon 
the  claim,  by  the  defendant,  of  $1,072,  and  avers  that,  i^ter 
deducting  twenty-two  dollars  for  disbursements,  he  paid  the 
plaintiff  $525  under  his  agreement.  The  acceptance  of  the 
order  was  an  admission  by  the  defendant,  that  the  proceeds  of 
the  collection  belonged  to  Melville,  over  and  above  what,  by 
the  agreement,  he  was  to  pay  the  plaintiff,  and  his  charges  for 
collection.  It  appearing,  by  the  averments  of  the  answer, 
that  such  proceeds  amounted  to  more  than  $500,  the  amount 
of  the  order,  the  liability  of  the  defendant  to  the  plaintiff  for 
the  latter  amount  upon  the  order  was  established.  That  this 
claim  of  Melville,  in  the  hands  of  the  defendant  for  collection, 
was  a  suffldent  consideration  for  his  acceptance  of  Melville's 
order  to  pay  the  proceeds  to  the  plaintiff,  when  collected,  is  too 
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clear  for  discuBfiion.  The  counsel  for  the  respondent  concedes 
thisy  and  the  majority  of  the  General  Term,  by  whom  the  j  udg- 
ment  upon  the  report  of  the  referee  was  reversed,  do  not  ques- 
tion it ;  but  the  latter  overlooked  the  fact  that  the  acceptance  of 
the  order  by  the  defendant  was  an  admission  by  him  of  Mel- 
ville's interest  in  the  claim.  It  follows,  that  the  exception  of 
the  defendant  to  the  refusal  of  the  referee  to  dismiss  the  com- 
plaint, upon  the  ground  that  there  was  no  consideration  for 
the  acceptance,  was  not  well  taken.  The  defendant  then  testi- 
fied that  Melville  had  no  interest  whatever  in  the  claim ;  that 
the  only  agreement  made  by  him  in  relation  to  the  claim  was 
with  the  plaintiff;  and  the  assignment  of  the  judgment  by 
the  plaintiff  to  the  defendant,  which  laid  at  the  foundation  of 
the  claim  against  the  Peabody  estate,  was  introduced  in  evi- 
dence, from  which  it  appeared  that  the  defendant  was  to  pay 
the  plaintiff  one-half  of  the  amount  collected,  after  deducting 
his  costs  and  charges  for  the  same,  and  was  not  to  receive  any- 
thing from  the  plaintiff  for  such  costs,  etc.,  in  case  nothing 
was  collected.  The  defendant  further  testified  that  he  was  to 
retain  the  residue  for  his  own  use.  He  further  testified  that 
he  was  induced  to  accept  the  order,  by  the  representation  of 
Melville  to  him,  that  the  sum  he  woidd  collect  would  amount 
to  $4,000,  in  the  belief  of  which  he  would  pay  $500  for  Mel- 
ville's benefit ;  that  all  he  collected  was  the  $1,072.  Melville 
denied  all  this,  and  testified  that  he  procured  the  plaintiff  to 
make  the  assignment  to  the  defendant,  who  previously  had 
agreed  with  him  to  accept  the  same,  and  collect  the  claim,  and 
account  with  him  for  the  proceeds  not  payable  to  the  plaintiff. 
This  accords  precisely  with  the  admission  of  the  defendant, 
by  his  acceptance  of  the  order.  In  this  connection,  it  will  be 
weU  to  consider  the  following  statement  in  the  defendant's 
sworn  answer :  ^^  And  defendant  says  that  the  plaintiff  well 
knew  the  circumstances  under  which  said  draft  was  accepted, 
and  that,  in  the  whole  matter,  he  acted  in  concert  with  the 
said  Melville  to  obtain  from  the  said  defendant  the  whole 
amount  of  said  money  so  collected  on  said  judgment,  for  the 
benefit  of  the  said  Melville  and  himself,  and  to  deprive  this 
SicKELS — ^Voj-  L        84 
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defendant  from  applying  the  same  so  received  toward  the  pay- 
ment of  the  large  indebtedness  of  the  said  Melville  to  said 
defendant."  This  is  wholly  inconsistent  with  his  testimony 
on  the  trial,  to  the  e£fbct  that  Melville  had  no  interest  in  the 
claim.  The  report  of  the  referee  contains  no  express  finding 
by  him  upon  this  evidence ;  bat  no  one  can  fail  to  perceive 
that  the  decided  preponderance  of  the  evidence  was  that  Mel- 
ville did  have  the  interest  in  the  claim  as  claimed  by  the 
plaintiff,  and  that  a  finding  that  he  did  not  have  such  interest 
would  have  been  against  the  weight  of  the  evidence.  It 
requires  no  citation  of  authorities  to  show  that  it  was  the  duty 
of  the  appellate  court,  under  these  circumstances,  to  assume, 
in  support  of  the  judgment  of  the  referee,  that  he  found  that 
Melville  had  the  interest  in  the  claim  as  insisted  by  the  plain- 
tiff. The  order  of  the  General  Term  must  be  reversed,  and 
the  judgment  upon  the  report  of  the  referee  affirmed,  with 
costs  to  the  appellant. 

All  concur. 

Judgment  accordingly. 


Ohables  M.  Hankd^s  et  al.,  Kespondents,  v,  Abneb  Bassb 

et  al..  Appellants. 

R,  a  broker,  offered  to  defendants  ten  casks  of  prunes,  which  they  agreed, 
orally,  to  take.  R  execated  and  delivered  to  plaintifs  a  bought  note  in 
defendants*  name  for  the  prunes,  and  received  from  plaintiff  a  ware- 
house deliveiy  order  therefor,  which  order  he  delivered  to  defendants, 
who  received  and  retained  it  and  requested  R  to  sell  the  goods  for  them. 
The  ten  casks  had  been  separated  and  weighed  to  plaintifiis  and  were  all 
they  owned  at  the  warehouse,  on  which  the  delivery  order  was  given. 

Bieldf  that  the  action  of  defendants  was  an  adoption  and  ratification  of 
the  acts  of  R ;  and  the  signature  and  delivery  by  him  of  the  bought 
note,  made  a  valid  contract  for  the  sale  of  the  goods  within  the  statute 
of  ftauds.  Also,  that  there  was  a  sufficient  delivery  to  charge  defendants 
and  maintain  an  action  for  goods  sold  and  delivered. 

(Argued  ;  decided  December  12th,  1871.) 
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Appsal  firom  judgment  entered  npon  order  of  the  General 
Term  of  the  Superior  Court  of  the  city  of  New  York,  over- 
mling  defendants'  exceptions  and  directing  judgment  for 
plaintifSs  upon  verdict. 

On  the  22d  August,  1868,  Josiah  £ich,  Jr.,  a  broker,  who 
had  received  orders  from  plaintiffi  to  sell  ten  casks  of  prunes, 
offered  them  to  defendant,  for  fourteen  and  seven-eighths  cents 
per  pound  (currency),  thirty  days  time.  Defendants  orally 
agreed  to  take  them.  Bich  thereupon  gave  notice  to  plaintiffs 
of  the  sale,  and  executed  and  delivered  to  them  the  following 
broker's  contract  or  bought  note : 

«  New  York,  August  23, 1868. 

Purchased  for  account  of  Messrs.  Baker  &  Co.,  of  Messra 

Hankins  &  Williams,  at  (30)  thirty  days,  (10)  ten  casks 

Turkish  prunes  ®  (14f)  fourteen  and  seven-eighths  cents, 

c'cy,  per  pound. 

JOSIAH  BICH,  Jb., 

Broker  in  Fruits  amd  General  Merohandise^ 
p  c.  Bev.  stunp.]  86  Beaver  Bt" 

Plaintiffs  held  a  warehouse  delivery  order  for  the  goods, 
which  they  indorsed  and  delivered  to  Bich.  He  delivered 
the  same  to  defendants  who  accepted  and  retained  it,  and 
requested  Bich  to  sell  the  prunes  whenever  he  could  get  a 
profit.  After  the  thirty  days  had  elapsed  one  of  the  plain- 
tiffi  called  upon  defendants  for  the  pay.  They  asked  to  have 
the  matter  left  for  a  few  days,  as  they  had  $10,000  to  raise. 
The  prunes  had  been  weighed  for  plaintiffs  at  the  time  they, 
bought.  They  received  from  the  vendors  the  warehouse 
order  delivered  to  Bich. 

At  the  close  of  plaintiffs'  evidence  defendants'  counsel 
moved  to  dismiss  the  complaint  upon  the  following  grounds  : 

First.  That  the  agreement  to  purchase  was  within  the 
statute  of  frauds  and  void,  because  no  memorandum  was  sub- 
scribed by  the  defendants  or  by  their  authority,  and  because 
no  memorandum  was  subscribed  by  or  on  behalf  of  the 
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plaintiffii,  and  becaufie  there  was  no  aooeptance  of  the  pmno^ 
by  the  defendants. 

Second.  The  action  is  for  goods  sold  and  delivered,  and 
there  is  not  sufficient  proof  of  delivery. 

Third.  The  alleged  agreement  was  not  for  any  specific 
pmnes,  nor  at  the  time  it  was  made  were  the  ten  ca^  desig- 
nated, or  their  weights  known.  The  defendants  have  not 
authorized  or  assented  to  the  designation  or  appropriation  to 
the  agreement  of  any  particular  prunes.  No  property  in  any 
prunes  has,  therefore,  passed  to  them. 

The  court  denied  the  motion,  and  the  defendants'  coimsel 
excepted. 

Ko  testimony  was  offered  by  the  defendants,  and  the  jury, 
under  the  direction  of  the  court,  rendered  a  verdict  for  the 
plaintiffs  for  the  sum  of  $3,128,  including  interest. 

The  court,  ordered  judgment  to  be  suspended,  and  directed 
the  defendants'  exceptions  to  be  heard,  in  the  first  instance, 
at  the  General  Term. 

JEdwards  dk  OdeU^  for  appellants.  The  broker  was  not 
the  agent  of  defendants.  He  was  employed  by  and  acted 
solely  for  the  plainti£b.  (2  Smith's  Leading  Oases,  815,  note 
to  Wain  v.  Walters ;  Aguire  v.  AUen,^  5  Leg.  Obs*,  880 ; 
Bk.  Lt.  17,  §  1,  art.  1;  Story  on  Agency,  §  81;  Pars. 
Merc.  Law,  161 ;  10  Barb.,  74 ;  Sale  v.  Dwrragh^  2  Hilt., 
184 ;  Dams  v.  Shields,  26  Wend.,  341 ;  Shaw  v.  Finney^  18 
Met.,  458 ;  Brown  on  Frauds,  869 ;  Moore  v.  CamvpbeUy  10 
Ex.,  828.)  Defendants'  agreement  void  by  the  statute  of 
fi*aud8.  (8  R  S.,  222,  §  8,  subd.  1,  subd.  2 ;  Rodgers  v 
Phillvps,  40  N.  Y.,  416.)  There  was  no  delivery.  The 
action  will  not  lie.  {Eoans  v.  Harris^  19  Barb.,  416 ;  9uy- 
dam  V.  Claa^hy  2  Sand.,  188  ;  Stanton  v.  SmaU^  3  Sand.,  230 ; 
McEwcm  V.  Smithy  2  H.  of  L.  Cases,  809 ;  JFHna  v.  Hawe^ 
16  M.  &  W.,  119;  :Aackbum  on  Sales,  297;  McJlvaneY. 
JEgerton,  2  Robt:,  424 ;  Briggs  v.  Sizer,  80  N.  T.,  658.)  An 
acceptance  of  the  goods  necessary.  There  was  none.  (Story 
on  Contracts,  §  792,  a. ;  Benj.  on  Sales,  127 ;  ShindUr  v. 
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Soustanj  1  Com.,  261 ;  Id.,  per  WsiaHT,  J.,  269 ;  Brand 
V.  Foohty  6  Abb.,  N.  S.,  226;  Outwater  v.  Dodge^  6 
Wend.,  897 ;  Kmt  v.  Eutohmsonj  8  Bob.  &  Pol.,  282 ; 
BentM  v.  Bwm^  8  B.  &  0.,  423 ;  Boardman  v.  Sfpooner^ 
18  AE,  868 ;  QiJl  v.  Pwomstedty  7  Am.  L.  Eeg.  (N.  S.), 
672;  BogerB  v.  PhUUpa,  40  K  T.,  619.  The  agree- 
ment wae  esecntory.  'So  title  passed  to  defendants. 
(Benj.  on  Sales,  241 ;  WaOaee  v.  Breeds,  18  East,  622 ;  Burk 
V.  Davis,  2  M.  &  8.,  397;  Austin  v.  6^<Bt9dn.,  4  Taunt.,  644 ; 
Sheplet/  y.  i>«m,  6  id.,  617 ;  GiOett  v.  BiU,  2  C.  &  M.,  680 ; 
Orofoot  y.  BenneU,  2  N.  Y.,  269 ;  Gardner  y.  Suydam,  7  id., 
867 ;  CkmpheU  v.  Mersey  Books,  14  0.  B.,  N.  S.,  412 ;  Godis 
V.  5o«<?,  17  id.,  229 ;  Jenner  y.  SmOh,  L.  E.,  4  0.  P.,  270 ; 
Blackbnm  on  Sales,  161, 162 ;  Sanson  y.  Meye/i^  6  East,  614 ; 
iZa^ry  y.  .^WneZZ, 2 Oampb., 240 ;  Joyoe-^/AdmM^^S.Y., 
291 ;  Terry  y.  Whedetr,  26  id.,  626 ;  Mteh  v.  jSm<?A,  16  Wend., 
221 ;  Wa/rd  y.  ShuM),  7  id.,  404 ;  Story  on  Oontraots,  §  800 ; 
Svmmwns  y.  Swtft,  6  B.  &  C,  867 ;  Logan  y.  Le  Mesawrier, 
6 Moore,  116 ;  Beimers  y.  Bidner,  2Robt.,  21 ;  GHU  y.  Paven- 
stedi,  7  Am.  L..R,  N.  S.,  676.) 

QiMk^iafidM  <£  Shaw,  for  respondents.  This  case  not  within 
9tatnte  of  frauds.  (2  Kent's  Oom.,  10th  ed.,  716 ;  Story  on 
A.gency,  6th  ed.,  §§28-81;  Paley  on  Agency,  171,  note^/ 
Parsons'  Merc  Law,  161 ;  Bucker  y.  Oommeyer,  1  Esp.,  10 ; 
Einde  v.  Whitehotise,  7  East,  668-669 ;  JStmSUe  y.  Atkins,  7 
Jnr.,  260 ;  Binckley  y.  Arey,  27  Me.,  862 ;  Chaves  y.  Zegg, 
84  Eng.  L.  &  E.,  489;  HiUiard  on  Sales,  68,  64,  477,  §  18; 
Mo  Whorter  y.  MoMahon,  10  Paige,  886 ;  ChafnpUn  y.  Par- 
ish, 11  id.,  406 ;  Zaurenoe  y.  Taylor,  6  Hill,  107 ;  Maclean  y. 
JDunn,  4  Bing.,  722 ;  Paley  on  Agency,  148.)  The  accept- 
ance by  defendants  of  the  warehouse  order  was  a  deliyery  of 
the  goods.  (Hilliard  on  Sales,  89,  94,  96 ;  Searle  y.  Beeves, 
2  Esp.,  698 ;  HdUmgsworih  y.  Nwpheir,  3  Oaines,  182 ;  Pleor 
sant  y.  Pendleton,  6  Band.,  478 ;  Sigerson  y.  Bourker,  16  Miss., 
101 ;  Jev36U.Y.  Warren,  12  Mass.,  800 ;  Bedlam  y.  Tucker,  1 
Pick.,  889 ;  Bice  y.  Austin,  17  Mass.,  197 ;  WUhes  y.  Ferris, 
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5  Johns.,  835 ;  Soioea  v.  8t(»rJcweatherj  17  Masa.,  240 ;  Stan- 
tonY.SmaU,  8  Sandf.,  240;  Story  on  Salea,  §§801,  311; 
Shindler  v.  Raustm^  1  Oomst.,  266 ;  Ihmham  y.  Pettee^  4 
Seld.,  608 ;  Archer  v.  Zeh,  6  Hill,  205.) 

FoLGSB,  J.  If  it  be  conceded  as  it  most,  that  the  defend- 
ants did  not  in  person  sign  any  note  or  memorandnm  of  the 
contract,  and  if  it  be  farther  conceded  that  Rich  was  not  an 
agent  of  the  defendants  when  he  signed  the  bought  note,  and 
that  nnless  he  was  their  agent  bj  authority  or  adoption,  they 
wonld  not  be  bound  thereby,  there  yet  remains  the  question 
whether  they  did  not  afterward  ratify  his  acts  and  so  make 
them  their  own  and  thus  become  bound. 

It  appears  in  the  testimony  that  Eich  was  a  broker  for  the 
sale  of  this  kind  of  goods,  and  was  known  to  the  defendants 
as  such ;  that  he  had  offered  to  the  defendants  other  lots  of 
them,  which  the  defendants  had  declined  to  purchase ;  that  he 
then  offered  to  them  these  ten  casks,  which  they  agreed  orally 
to  take ;  that  he  then  left  the  defendants,  bat  soon  returned 
to  them  with  the  plaintiffs'  warehouse  delivery  order  for  the 
ten  casks,  which  order  he  delivered  to  them ;  that  they  received 
and  retained  it  and  requested  Rich  to  sell  the  goods  for  them, 
if  he  could  get  a  profit ;  that  afterward  as  the  testimony  tends 
to  show,  the  defendants  went  and  examined  the  goods,  and, 
when  called  upon  by  the  plaintiff  for  payment,  they  did  not 
deny  their  liability  but  asked  for  lenity.  An  inspection  of 
the  warehouse  delivery  order  shows  that  it  came  from  the 
plaintiffs,  and  gave  to  the  defendants  the  knowledge  or  the 
means  of  knowledge,  that  the  plainti%  were  the  vendors  of 
the  goods. 

It  is  held,  that  though  there  is  no  employment  of  a  person 
in  the  first  instance  his  acts  may  be  subsequently  adopted. 
The  adoption  relates  back  to  the  time  of  the  original  trans- 
action, and  is  deemed  in  law  the  same  to  all  purposes,  as  if 
authority  had  been  given  before.  {Lawrence  v.  Taylor^  6 
Hill,  107 ;  Maderni  v.  J9tmn,  4  Bing.,  722 ;  15  E.  0.  R.,  129.) 
It  seems  then,  that  the  action  of  the  defendants,  being  with 
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knowledge  of  the  acts  of  lUch,  was  an  adoption  of  those  acts 
and  a  ratification  of  them.    {Madean  v.  Dunnij  siipra.) 

And  as  Bich,  when  he  signed  and  delivered  to  the  plaintifis 
the  bought  note^  did  make  a  note  or  memorandum  of  the  con- 
tract in  writing  subscribed  by  the  party  to  be  charged  thereby, 
there  was  a  valid  contract  for  the  sale  of  the  good3.  {Madecm 
V.  Dunny  svpra.) 

Holding  that  there  was  a  valid  contract  of  sale,  we  need 
treat  the  question  of  a  delivery  only  as  it  was  necessary  to 
charge  the  vendees  on  that  contract,  and  to  put  the  goods  at 
their  risk  and  maintain  an  action  for  goods  sold  and  delivered. 
There  was  no  manual  delivery.  But  an  actual  delivery  is  not 
required.  A  symbolical  delivery  suffices.  A  delivery  of  an 
order  on  a  warehouseman  may  be  enough.  {HolUng^worth  v. 
Napier^  8  Gaines,  182,  and  note  a;  and  see  Dunliam  v.  Mann^ 
A  Seld.,  508.)  Nor  did  anything  remain  to  be  done  to  the 
goods  by  the  plainti£b.  They  had  been  weighed  to  the  plain- 
tiff, and  reweighed  for  the  defendants.  They  had  been  sepa- 
rated to  the  plaintiffi  from  the  larger  quantity  owned  by  their 
vendors.  These  ten  casks  were  all  that  the  plaintiffi  owned 
at  the  warehouse  on  which  the  delivery  order  was  given.  So 
that  it  was  these  specific  ten  casks  which  the  plaintiffs  sold  and 
delivered  to  the  defendants.  And  though  no  testimony  was 
given  of  the  weight,  yet  that  is  alleged  in  the  complaint,  and, 
as  no  point  was  made  of  it  upon  the  motion  for  a  nonsuit,  it 
must  have  been  assumed  at  the  trial  as  correctly  stated  therein. 
It  was  an  omission  so  easily  supplied,  had  attention  been  caUed 
to  it,  that  we  woidd  not  be  warranted  in  now  reversing  a 
judgment  because  of  it. 

The  judgment  appealed  from  should  be  affirmed,  with  costs 
to  the  respondents. 

All  concur. 

Judgment  affirmed. 
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Thomas  F.  Youngs  et  al.,  Bespondents,  v.  Gbobgb  L.  Ksarr, 

et  aL,  Appellants. 

An  answer,  insufficient  in  form  or  substance,  is  not  necessarily  frivolous. 
Such  an  answer  may  be  amended  by  leave  of  the  court,  but  a  frivolous 
answer  is  6vidence  of  bad  faith,  and  not  ordinarily  amendable.  That 
only  may  be  reigarded  as  Mvolous,  which  is  made  to  appear  so  Inoontio- 
vertibly,  by  a  fair  statement  of  it  without  aigument 

When  the  answer  puts  in  issue  material  allegations  of  the  complaint, 
although  its  form  and  structure  indicate  that  the  intention  of  the  pleader 
is  to  present  a  different  question,  yet  the  issues  in  fact  presented  cannot  be 
disregarded,  and  the  court  cannot,  by  a  summaiy  Judgment,  deprive  the 
defendants  of  the  right  of  a  trial  of  the  issues  thus  fbrmed. 

(Argued  December  6th,  1871 ;  decided  December  12th,  1871.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Superior  Oonrt  of  the  city  of  New  York,  affirming  an  order 
of  Special  Term  striking  out  defendants'  answer  as  friTolonSi 
and  affirming  a  judgment  entered  thereon. 

S.  Sandf  for  appellants.  Plaintiffii  were  bound  to  folly 
complete  their  part  of  the  oontract.  (16  Wend,  682 ;  31  N. 
Y,,  898;  26  N.  Y.,  217;  17  N.  Y.,  178;  2  Sweeny,  267.) 
Plainti£b  having  notioed  the  cause  for  trial,  were  precluded 
from  moving  for  judgment  on  the  answer  as  frivolous.  (Oode, 
§  256 ;  Superior  Court,  XeUogg  v.  Bakery  16  Abb.,  286 ; 
Esmond  v.  Vanbensckoteny  5  How.,  44 ;  Phillips  v.  JSuydam, 
6  Abb.,  289.) 

James  O.  Carter^  for  respondents.  Defendants  admit  the 
delivery  of  the  goods  and  are  liable  for  them.  (  Wesi  v.  Tke 
Am.  Eco.  Bank,  44  Barb.,  179 ;  Code,  §  194 ;  Stephens  on 
Pleading.)  The  &ilure  of  the  goods  to  conform  to  the  sample, 
furnishes  no  ground  of  defence  to  an  action  for  the  price. 
(Benjamin  on  Sales,  422,  479,  482 ;  Beed  v.  Bandally  29  N. 
Y.,  868 ;  Sprague  v.  Blake,  20  Wend.,  61 ;  Siargous  v.  Stane, 
6  N.  Y.,  73 ;  MoCarmick  v.  Sarson,  88  How.  Pr.,  190, 
affirmed  in  Court  of  Appeals,  see  list  in  40  How.  Pr. ;  Boe 
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y.  Saaiboruy  Oonrt  of  Appeals,  8  Abb.  K.  S.,  195.)  Flain- 
tUb  not  required  to  show  fnvoloxisiLees.  This  being  an  appeal 
from  a  judgment,  the  question  is  whether  it  is  right  on  the 
merits.    {Eiut  JSiver  Bank  v.  JRogera^  9  Bos.,  493.) 

Feb  Cubiak.  Without  passing  upon  the  merits  of  the 
answer,  so  far  as  it  attempts  an  affirmative  defence,  we  are 
of  the  opinion  that  material  allegations  of  the  complaint  were 
put  in  issue  by  other  parts  of  the  answer.  The  allegations  in 
the  complaint  of  the  quantity  delivered  of  the  sugar  in  the 
a^regate,  were  material,  and  if  controverted  presented  an 
issue  of  fact  fo^  trial.  It  is  true  the  denial  of  those  allega- 
tions are  not  as  artistic  and  formal  as  they  might,  and,  perhaps, 
should  have  been,  but  they  are  not  among  the  allegations 
expressly  admitted,  and  they  are  not  alluded  to  in  the  state- 
ment of  special  &cts  alleged  in  the  answer,  and,  therefore, 
may  be  rq^arded  as  controverted  under  the  denial  of  each 
and  every  allegation  of  the  complaint  except  as  '^herein 
admitted  or  stated." 

It  is  possible  that  the  pleader  had  it  not  in  his  mind  in  pre- 
paring the  answer  to  make  a  point  upon  the  quantity  and 
value  of  the  property,  but  to  contest  only  the  cause  of  action. 
But  the  allegationB  of  the  complailit  and  the  denial  of  the 
answer  are  upon  the  record,  and  the  court  cannot,  by  a-  sxmi- 
mary  judgment,  deprive  the  defendants  of  the  right  of  a  trial 
of  the  issue  thtis  formed.  The  question  presented  was  neither 
frivolous  nor  immaterial.  The  form  and  structure  of  the 
answer  would  indicate,  that  the  right  of  the  plaintiffs  to 
recover  at  all  was  the  question  intended  to  be  made.  But  by 
the  forms  of  pleading  the  other  question  ig,  in  fact,  presented, 
and  cannot  be  disregarded. 

This  conclusion  obviates  the  necessity  of  determining  any 
question  as  to  the  sufficiency  of  the  defence  attempted  by  the 
statements  of  the  answer  asidlB  from  the  denial. 

An  answer  may  be  bad  upon  demurrer  and  so.  held,  and  yet 
not  be  frivolous  so  as  to  authorize  a  summary  judgment.  An 
answer  merely  defective  in  form  or  substance,  may  be  amended 
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by  leave  of  the  eourt,  either  -upon  ifemttndor  updn  the  trial 
of  the  idBfies,  bat  a  friroloiis  ^aiuilrer  is  evident  ^  bad  fiiith, 
tod  ifl  not  ordinarily  amendable. 

The  fact  that  an  answer  u  insoffldieftt  In  foim  or  snbstanoe, 
does  not  necessarily  determine  that  it  is  friyolons.  That  only 
may  be  iiegarded  as  IfriyoloviB,  ^hieh  is  made  to  appear  so 
ibcontrovertibly  by  a  'bare  'Statement  of  it  and  wiiihout  aign- 
ment.  K  an  ai'gnmetkt  is  irequired  to  show  that  the  pleading 
is  bady  it  is  not  frivolons.  Bnt  whihoat  considering  the  snffi- 
cfiency  of  "fiie  ancrwer,  or  whether  it  is  or  is  not  frivolous,  or 
the  legal  qncistions  presented  by  it ;  for  the  reason  that  there 
>9ra6  a  "material  issne  of  iact  presented  by  the  pleadings  whidi 
fihonld  have  been  tried,  the  judgment  is  revel-sed,  and  the  action 
Temitted  to  tiie  cdttrt  below  for  farther  pfooeedii^  ooBts  to 
afbide  the  ey^nt 

Am  conWir. 

Jiid^eilt  jp^verted. 


Mast  Jane  Thompson,  Bespondent,  v.  The  Ajckeioak 
ToirriNS  Life  ai^  Sayinos  Insitbanoe  Company,  Appel- 
lant. 

An  aooeptaaoeby  a  ^lii^from  'her  hOBbind^  a  ptik^of  teormoe  v^pan 
his  life,  proonred  by  him  for  her  benefit)  withoat  prcnioas  aothority  from 
her,  is  a  Buf&dent  adoption  of  his  act,  and  constitateB  a  yalid  contrast 
between  her  and  the  company  issuing  the  policy. 

0.  7*.  T.,  general  agent  of  defenfbnt,  appointed  D.^.  1*.  and  bis  partner 
milHigents,  and  on  the^same  Aay  reteired  ttiai^liilieation  of  D.  W.  T.  for 
a  policy,  which  was  forwarded  to  defendant  At  the  same  time,  O.  F.  T. 
asked  the  sub-agents  for  a  loan  or  adyance,  stating  he  needed  it  on  his 
journey,  andlhat  they  should  charge  it  to  the  company  on  premiums  to 
be  collected  therejifter.  D.  W.  T.  theretipon  made  the  Required  adTance. 
Afterward,  *IIm  poHcy  Was  received  by  D.  W.  T.  by  maiL^JBW,  that 
the  tnnaaetien'waB  not  a  lean  to  C.  F.  T.,iipon  hisindividnalctedit,  but 
an  advance  by  the  mb-agent  to  the  general  agent  on  account  of  premiums 
expected  to  be  collected^  including  the  premium  on  the  policy  in  question, 
and  was,  in  eif^act,  a  payment  in  adviUice  of  thbt  premium,  sntject  to  the 
condition  of  the  acoeptanoe  of  the  risk. 

(Aigued  December  4, 1871 ;  decided  December  13, 1871.) 
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Appeal  ttom  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  jndidal  distriet,  affirming  a  judgment 
entered  in  fitvor  of  plaintiff  upon  the  report  of  a  referee. 

The  aetion  ma  brought  to  reoov^  the  amount  of  a  policy  of 
ineanmce  alleged  to  have  be«i  isBued  by  dtfendant  to  {daintiff 
upon  the  life  of  her  huBband^  Daniel  W.  Thtmipaon.  The 
fiicts  sufficiently  appear  in  the  opinion. 

Jehn  2f.  WhUinffy  for  appellMyt  The  policy  wae  void  under 
the  fltatute  against  betting  and  gaming.  (2  R  S.,  984;  8 
Kent's  Oom.,  61ih  ed.,  448,  ehap.  «56.)  Laws  of  1866  must 
1)0  etrietly  complied  with.  There  was  no  contract  by  defend- 
ant with  anybody y  no  delivery ;  and  the  ordinary  rules,  as  to 
third  parties  acthig  in  good  fiuth,  do  not  exist  here.  {Baiar 
Y.  U.  Mat.  lAfe  Jne.  Co.  of  Mamey^  N.  Y.,  283.) 

BtAPAiJH),  J.  The  pkiatiff  was  anrthoiifled,  by  statute,  to 
tttiuse  the  life  of  her  husband  to  be  insured  for  her  use.  But 
we.held,  in  the  case  of  Baker  v.  The  Union  Mutual  Lifelna. 
Co.  (43  N.  Y.,  983),  that,  independently  of  the  statute,  the 
wife  had  an  insurable  interest  in  the  life  of  her  husband,  and 
that  an  insurance  procured  by  him  for  her  benefit  was  good 
at  common-law.  The  insurance  in  the  present  case  was  pro- 
cured by  the  husband  without  previous  authority  from  his 
wife,  and  by  the  terms  of  the  policy  she  was  i;he  assured. 
But  her  subsequent  acceptance  of  the  policy  from  him  was  a 
sufficient  adoption  of  his  act  to  constitute  a  valid  contract 
between  her  and  the  company,  imless  the  objections  that  the 
premium  was  not  paid,  and  that  the  policy  was  never  duly 
delivered  can  be  sustained. 

The  court  below  found  adversely  to  the  defendant  on  both 
of  these  issues,  and  if  there  is  any  evidence  to  sustain  these 
'findings  they  are  conclusive. 

No  question  is  made  but  that  the  policy,  duly  executed,  was 
sent  by  the  defendant,  by  mail,  to  D.  W.  Thompson,  and  by 
him  received  and  delivered  to  his  wife,  who  retained  it  until 
alter  his  death.    It  is  contended,  however,  that  he  "having 
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been  at  the  time  an  agent  of  the  defendant,  mnst  be  deemed 
to  have  received  it  in  that  capacity,  and  that  he  had  no  antho- 
ritj  to  deliver  it  to  his  wife,  the  assured,  withoat  payment  of 
the  premium,  and*that  the  evidence  establishes  that  the  pre- 
mium was  not  paid.  The  question  of  delivery,  therefore, 
depends  upon  the  question  of  payment. 

The  policy  contains  a  receipt  for  the  premium,  but  this  ' 

receipt  is  open  to  explanation.  {Baker  v.  Union  Mutual  Lm. 
Go.j  supra.)  The  facts  proved  at  the  trial  in  respect  to  the 
payment  of  the  premium  were,  that  0.  F.  Thompson,  general 
agent  of  the  defendant,  appointed  D.  W.  Thompson  and  his 
copartner,  Dix,  as  sub-agents,  on  the  14rth  of  October,  1868, 
and  on  the  same  day  received  Thompson's  application  for  the 
policy  in  question,  which  was,  thereupon,  forwarded  to  the 
defendant  At  the  same  time  0.  F.  Thompson  asked  Thomp- 
son &  Dix  for  a  loan  or  advance  of  some  money,  stating  that 
he  needed  it  on  his  journey,  and  that  it  should  be  charged  to 
the  company  on  premiums,  to  be  coDected  by  Thompson  A 
Dix  thereafter.  He  also  stated  that  he  (0.  F.  Thompe^ 
was  in  the  habit  of  collecting  money  in  that  way.  D.  W  • 
Thompson,  thereupon,  made  the  required  advance.      The  ^ 

amount  of  the  advance  does  not  appear.  Ten  days  afterward 
the  policy  was  received  by  D.  W.  Thompson,  by  maiL 

No  evidence  was  given,  on  the  part  of  the  defendant,  for 
the  purpose  of  showing  that  the  transaction  in  question  did 
not  come  to  its  knowledge  before  the  sending  of  the  policy, 
except  the  statement  of  the  secretary,  that  he  first  heard  of 
payments  of  premium  by  a  report  of  Dix,  dated  January  9th, 
1869.  Nor  was  there  any  evidence  that  the  acts  of  O.  F. 
Thompson  were  out  of  the  usual  course  of  dealing,  or  beyond  ^ 

the  scope  of  his  actual  authority  as  general  agent.  But  the 
defendant  relies  upon  the  legal  proposition,  that  the  advance 
made  by  D.  W.  Thompson  was,  upon  its  &oe,  a  loan  to  O.  F. 
Thompson  individually,  and  that  his  instruction  to  charge  it 
to  the  company,  or  to  apply  future  premiums  to  its  satisfac- 
tion, was  manifestly  beyond  the  scope  of  his  powers  as  agent 

We  think,  however,  that  the  dealing  will  bear  the  interpre- 
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tation,  that  it  was  not  a  loan  to  C.  F.  Thon%p9on  on  bis  indi- 
vidoal  credit,  but  an  advance  by  the  sub-agent  to  the  general 
agent  as  such,  on  account  of  the  premiums  which  the  former 
expected  to  collect  for  the  defendant,  inclading  the  premium 
which  would  become  payable  on  his  wife's  policy,  in  case  the 
company  should  accept  the  application  cotemporaneously  made 
for  that  policy.  It  is  not  necessary  to  examine  the  effect  of 
the  advance  beyond  that  which  it  would  have  in  respect  to 
thifl  partieukr  premium.  The  authority  of  the  general  agent 
to  receive  premiums  is  not  disputed,  and  it  could  hardly  be 
said,  espedaUy  in  the  absence  of  any  evidence  on  the  part  of 
the  defendant  in  respect  to  the  precise  limits  of  his  authority, 
that  they  would  be  exceeded  by  his  receiving  the  premium 
in  advance  at  the  time  of  the  application  for  insurance,  sub- 
ject to  the  condition  of  the  acceptance  of  the  risk  by  the 
company.  It  seems  to  us,  that  in  passing  upon  the  question 
of  fact  the  court  below  was  authorized  to  infer  from  the  evi- 
dence, that  such  was  the  intention  and  understanding  of  the 
parties,  in  respect  to  so  much  of  the  advance  as  was  covered 
by  the  premium  on  the  plaintiff's  policy,  and  that  thus  viewed 
the  evidence  was  sufficient  to  sustain  the  finding. 

The  judgment  should  be  affirmed  with  costs. 

All  concur. 

Judgment  affirmed. 


Louis   Sxltenbsioh,   Bespondent,   v.   Nicholas   HiEiisirz, 

Appellant 

In  an  action  for  work,  and  labor  and  materials  flimiahed  in  manof acturing 
certain  articles  for  defendant,  the  defence  was  that  the  articles  were  not 
to  be  paid  for,  untn  defendant  should  collect  and  receive  pay  from  those 
to  whom  he  should  sell  them,  and  that,  in  consequence  of  the  unskillfal 
manner  of  their  construction,  the  articles  were  defective,  and  the  defend- 
ant's vendees  reflised  to  pay  therefor. 

HeUd^  it  was  not  competent  for  defendant,  upon  the  trial,  to  show  that  his 
vendees  claimed  damages. 

The  Judge  charged  the  Jury,  that,  if  they  found  the  agreement  was,  that 
defendant  might  sell  on  a  reasonable  term  of  credit,  and  he  had  so  sold 
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and  that  tenn  had  expired,  then  plahitlff  ooidd  reDOTer,  thoqg^ 
defendant  had  not  been  paid  by  his  yendeea:  to  which  defendant 
excepted. — Ssld^  exception  not  well  talLcn. 

(Argaed  December  5^  1871 ;  decided  December  19, 1871.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  department,  and  the  judgment  entered 
thereon,  affirming  an  order  of  the  Special  Term,  denying  a 
motion  for  a  new  triaL 

The  action  was  for  work,  labor  and  materials  done  and  fur- 
nished by  the  plaintiff  for  the  defendant,  in  the  manufacture 
of  beer  coolers. 

There  was  no  conflict  of  evidence  as  to  tile  value  of  the 
materials  and  work  and  labor ;  but  the  point  litigated  on  die 
trial  was,  whether  the  plaintiff  was  or  was  not  to  give  credit 
until  the  brewers  to  whom  defendant  sold  the  coolers  should 
pay  the  defendant.  The  questions  raised  upon  the  trial,  pre- 
sented here  for  review,  and  the  evidence  relating  thereto, 
sufficiently  appear  in  the  opinion. 

The  action  was  tried  at  November  Circuit,  1868,  in  Erie 
county,  and  a  verdict  rendered  for  the  plaintiff  for  $768.43. 

Zeiois  (b  Chumeyy  for  appellant.  Defendant,  on  the  undis- 
puted evidence  of  the  agreement  as  to  time  of  patyment,  was 
entitled  to  a  verdict.  {Barilett  v.  Sappodt^  84  K.  Y., 
118, 125 ;  Spenoe  Eq.  Jur.,  vol.  1,  p.  566 ;  Ctoum  v.  FUch^  7 
Trans.  App.,  101, 108 ;  The  Townamd  lifg.  Co.  v.  Fostw  dk 
Tawery  51  Barb.,  846 ;  Adrit  v.  Wiitany  7  How.  Pr.,  64.)  A 
party  is  entitled  to  recover  all  damages,  induding  gains  pre- 
vented as  weU  as  losses  sustained.  {Griffin  v.  Cdvery  16  N.  Y., 
480 ;  Intemat.  BcMik  v.  Mmtcmhy  39  id.,  297.)  ''  It  is  error 
of  law  for  a  court  to  find  a  &ot  of  which  there  is  no  evidence." 
{Brash  V.  Ztf^  86  N.  Y.,  49;  8  Abb.  Pr.,  N.  S.,  204;  BymU 
V.  ByatUy  42  H".  Y.,  17, 18.)  On  an  entire  &ilure  of  proo^ 
this  court  will  reverse  judgment,  though  no  exception  was 
taken  on  the  triaL    {Broohnum  v.  SanuU^  43  N.  Y.,  564.) 

Jamee  Shddan^  for  respondent. 
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Pbb  Oubiaji;  l8t  The  offer  of  evidence  by  defendant  was 
properly  realised.  The  answer  set  up,  that  by  agreement,  he 
was  not  tp  pay  for  the  coolers  any  sooner  than  he  should 
rc|^ve  payment  therofor,  from  those  to  whom  he  shonld  sell. 
It  then  avers  that  the  plaintiff  agreed  and  warranted  that  they 
shonld  be  made  in  a  substantial,  skillfdl  and  workmanlike 
manner.  It  then  n^atives  the  making  of  them  in  that  man- 
ner, and  avers  that  thereby  they  leaked  badly  and  some  of 
them  burst,  and  some  of  the  vendees  of  them  refused  to  pay 
for  them,  and  claimed  large  damages  against  ike  defendant, 
and  that  the  d^endant  has  been  unable  to  collect  any  pay  for 
them  on  aocount  of  the  plaintiff's  failure  to  make  the  same  as 
agreed,  and  that  thereby  the  defendant  had  lost  large  profits, 
and  had  become  Kable  to  large  damages.  The  offer  of  evi- 
dence was,  we  infer,  imder  this  part  of  the  answer. 

It  was,  that  certain  of  the  coolers  leaked,  owing  to  the 
unskillful  manner  in  which  made,,  and  that  the  vendee  claimed 
damage  against  the  d^endant  It  was  competent  for  him  to 
prove  that  the  coolers  were  not  well  made ;  and  the  testimony 
to  that  was  admitted.  But  it  was  not  proper  to  show  that  the 
vendee  claimed  damage.  It  did  not  tend  to  establish  anything 
in  issue  between  the  parties  to  the  action.  There  was  nothing 
definite.  It  showed  no  damage.  The  testimony  was  properly 
rejected. 

2d.  The  judge  charged  the  jury,  that,  if  they  found  the 
agreement  was  that  the  defend^mt  might  sell  the  coolers  on  a 
reasonable  term  of  credit,  and  he  had  so  sold  them  on  a  cus- 
tomary and  reasonable  credit,  and  that  had  expired,  then  the 
plaintiff  might  recover,  though  the  defendant  had  not  been 
paid  by  his  vendee.  To  this  the  defendant  excepted.  The 
exception  was  not  well  taken,  if  there  was  any  testimony 
given  from  which  the  jury  might  properly  so  find. 

The  plaintiff  testified,  without  objection,  that  he  told  defend- 
ant he  would  wait  for  pay  until  he  got  his  money  in  from  the 
brewers,  usual  time ;  that  what  he  meant  to  be  understood  in 
his  testimony  was  that  he  would  wait  for  his  pay  a  reasonable 
time.    It  was  in  testimony  from  both  the  plaintiff  and  the 


680  Sbltbnbsich  v.  Hiemenz.  [Dea,  1871.] 

Opinion  of  the  Courts  per  Otibiam. 

defendant  that  one  customer  of  the  defendant  requesting  an 
unusual  length  of  credit,  the  defendant,  before  giving  it,  asked 
the  plaintiff's  assent  to  it.  It  is  true  that  there  was  testimony 
to  the  reverse  of  that  given  by  the  plaintiff,  conflicting  with 
it  directly ;  but  if  the  jury  believed  the  plaintiff  circumstan- 
tiaUy  sustained  by  the  agreement  with  him  of  the  defendant, 
as  to  the  assent  of  the  plaintiff  being  sought  to  an  unusual 
time  of  credit,  they  had  testimony  before  tbem  on  which  to 
find  in  accordance  with  the  rule  given  to  them  by  the  charge 
excepted  to.    There  was  no  error  in  the  charge. 

8d.  The  Special  and  the  General  Terms  refused  to  set  aside 
the  verdict  as  against  the  weight  of  evidence.  This  refusal  is 
not  reviewable  in  this  court.  {East  River  JBank  v.  Kennedy^ 
4  Keyes,  279.)  If  it  were,  we  should  not  be  able  to  find  an 
error  in  so  ruling,  for,  as  we  have  already  stated,  there  was 
evidence  to  sustain  the  charge  of  the  judge  excepted  to,  and 
the  same  ePVidence,  though  contradicted,  will  sustain  the  ver- 
dict, foi'  there  was  not  such  a  preponderance  of  evidence 
against  it  as  to  completely  overbear  it 

The  judgment  appealed  from  must  be  afBrmed,  with  costs 
to  the  respondent.. 

All  concur. 

Judgment  afllrmed. 
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Ohaillbs  H.  Dabkey  et  al.,  Appellants,  v*  Simon  Stsphsnb, 
OouBTLAND  P.  DixoN,  Edwabd  Lkakned,  William  L.  Pal- 
HiEB,  and  Edwin  L.  Sdifson,  Bespondents. 

(Aigned  June  aSd,  1871 ;  decided  September  8d,  1871.) 

AonoN  brought  against  defendants  as  trustees  of  the 
Simpsoix  Water-proof  Manufacturing  Company  (they  having 
failed  to  file  statement  required  by  law),  to  recover  balance 
of  a  draft  aUeged  to  have  been  drawn  by  said  company  under 
an  agreement  with  plaintifib  for  credit.  Judgment  for  plain- 
aSa  on  trial.  Beversed  by  General  Term  and  new  trial 
ordered,  on  the  ground  that  the  proof  was  insufficient  to 
establish  the  fiict,  that  an  agreement  for  credit  was  made  with 
the  company,  or  that  the  draft  was  drawn  by  the  company. 

W.  D.  Whitey  for  appellants.  ^ 

J.  Shear?nainy  for  respondent  Stephens. 
A.  Stidkneyf  for  respondents  Dixon  et  aL 

Bapallo,  J.  reads  opinion  for  affirmance  of  order  as  to 
defendants,  Lsasned,  Dixon,  and  Palmes,  with  costs  and 
reversal  of  order,  and  affirmance  of  judgment  entered  on 
report  of  referee  as  to  Stephens,  with  costs,  deducting  $100 
with  interest  from  September  Ist,  1866,  to  December  18th, 
1869,  amounting  to  $180.08. 

All  concur. 

Judgment  accordingly. 
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The  grounds  of  the  decision  are,  that  defendant  Stephens, 
in  his  answer  adqiits  the  agreement  for  credit,  and  making  of 
draft,  and  as  to  him  no  proof  was  necessary.  The  $100 
deducted  was  an  error  in  computation. 


Alfred  0.  Hough  et  al.,  Bespondents,  v.  Akbbioah  Baptebt 

MissioNABY  UNioif,  Appellant. 

(Argaed  February  2d,  1871 ;  decided  Febmaiy  6th,  1871.) 

A.  B.  CapwUj  for  appellant. 

X  Staniei/y  for  respondents. 

This  case  presents  the  same  questions,  ana  is  affirmed  on 
the  opinioa^ndttan  in  WhiiB  ^  oL  exr.  v,  JBbfward  et  oL  {ante^ 
p.  144). 


Chaslbs  l4AjnsLy  Eespondent,  v.  William  W.  Yajst  WAOKEncir, 

Appellant. 

W.  "y.  Van  Wageneuy  appellant,  in  person. 

T.  J.  Olaver^  for  reapondeafc. 

Agree  to  affirm.    Ko  opinion.    Ch.  J.  and  Allbn,  J.,  not 
voting. 


Ohaxlxs  liAmnc,  Eespondent,  v.  Wiiaiav  W.  Yajbt  WAQSWSJXy 

Appellant. 

(Aigaed  April  17th,  1871 ;  decided  September  5th,  1871.) 
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W.  W.  ViavWagmmiy  appellant^  in  peraon. 

T.  J.  Olav&ry  for  reepondent. 

Agree  to  aflSnn.     Ko  opinion.    GIi.  J.  and  AlueHj  J.,  not 
voting. 


Sakttxl  Haight  et  al.,  Beepondents,  v.  Bjsbby  E.  Williams, 

Appellant. 

Sinoe  the  Code  this  court  has  no  more  power  to  review  a  question  of  fiust 
in  an  equity  suit,  than  in  an  action  at  law. 

(Argued  June  12th,  1871 ;  decided  September  5th,  1871.) 

O.  JET,  JSretm^  dh  T.  Syslop,  for  appellant. 

J9.  P.  Ba/ma/i^^  for  reepondentg. 

Action  by  Haight,  a  former  partner  of  defendant,  and 
assignees  for  an  accounting  and  recovery  of  an  alleged  bal- 
ance dno  on  the  dissolution  of  the  firm.  Judgment  for  plain- 
tiffs afBrmed  at  General  Term. 

Peokham,  J.y  reads  opinion  for  affirmanoe. 

All  concur. 
Judgment  affirmed. 


Samuel  Fosdhah,  Bespondent,  v.  William  SMTtH^  Appellant. 

A  par^  must  be  held  to  h&re  beUeved  each  witnen  called  by  hhn  credible, 
and  to  have  so  presented  him  to  the  court  A  referee  has  a  right  to  find 
a  witness  mistaken ;  and  if  there  is  a  contradiction  between  him  and 
another,  to  decide  the  question  of  fkct  contrary  to  his  statement 
But  he  cannot  Judicially  deem  an  uncontradicted  witness,  testliyingagakut 
the  party  calling  him,  fidse  and  peijured,  and  so  holding  to  infer  the  truth 
of  the  matter  to  be  the  reverse  of  what  was  testified. 

(Argued  June  dlst,  1871 ;  decided  September  5th,  1871.) 
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Aonoar  for  the  alleged  unlawful  oonyendon  of  a  promisaoiy 
note  made  by  defendant  and  delivered  to  plaintiff.  The  refe- 
ree found  that  the  note  came  again  unlawAilly  into  the  pos- 
sesaion  of  defendant,  and  was  by  him  in  collusion  with  the 
payee  destroyed.  Plaintiff  called  defendant  as  a  witness, 
who  testified  that  he  knew  nothing  of  the  note,  had  not  got 
it,  and  never  had  seen  it  since  he  gave  it  to  the  payee,  and 
did  not  know  what  had  become  of  it. 

There  was  no  direct  testimony  to  the  contrary.  The  referee 
found  for  plaintiff.  Judgment  thereon  affirmed  by  General 
Term. 


J.  H.  Bergen^  for  appellant. 

TT.  J.  Odbwm^  for  respondent 

FoLGBB,  J.,  reads  opinion  for  reversal  and  new  triaL 

Oh.  J.  Allen,  Bafallo,  and  Andbews,  JJ.,  concur. 
Judgment  reversed. 


JoHK  E.  Glute,  Appellant,  v.  Gabbstt  A.  Newkibk  et  aL, 

Bespondents. 

The  oontSntiance  in  poflseflsion  of  a  grantor  of  real  estate  after  the  convqr- 
aace,  while  It  may  be  a  cireomstanoe  proper  to  be  considered,  in  oonneo- 
tion  with  other  evidence  tending  to  show  a  design  to  defraud  creditoia, 
does  not  of  itself,  warrant  a  finding  as  a  kgal  condusion,  that  the  deed 
was  fraadnlent 

(Aigaed  June  28d,  1871 ;  decided  September  5th,  1871.) 

AonoN  to  set  aside  the  conveyance  of  certain  real  estate 
deeded  by  one  J.  to  defendant,  N.,  and  by  him  assigned  to 
the  other  defendant  for  the  benefit  of  his  creditors,  on  the 
ground  that  the  conveyance  to  N.  was  fraudulent  and  void, 
as  to  the  creditors  of  J.  It  was  also  claimed  that  the  deed  to 
N.  was,  in  fact,  a  mortgage,  and  that  J.  had  an  interest  sub- 
ject to  plaintiff's  judgment.    Upon  this  question  it  was 
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decided  that  there  was  a  parol  conditional  agreement  to 
re-oonvey^  bnt  no  loan. 

B.  F.  BttUa/rdy  for  appellant. 

S.  W.  Jaoksonj  for  respondents. 

Gboveb,  J.y  reads  opinion  for  affirmance. 
All  eoncnr. 
Judgment  affirmed. 


William  B.  Dithoak  et  al.,  Appellants,  v.  Jaoob  Bebun 

etal.,  Respondents. 

Where  monej  is  paid  tinder  a  mistake  of  ftct,  n^ligence  in  makixig  the 
mistake  does  not  preyent  the  party  paying  from  reooyering  It  bade,  if  the 
other  parQr  has  not  been  picjudioed. 

(Submitted  Jmie  22, 1871 ;  decided  September  5, 1871.) 

Plaieitiffb,  bankers  in  ITew  York,  had  an  account  with  H. 
Blagge  &  Co.,  of  Texas,  and  supposed  there  was  a  balance 
due  that  firm.  Defendants,  creditors  of  B.  &  Co.,  attached 
the  balance,  obtained  judgment,  and  plaintiffi»  paid  oyer  to 
the  sheriff,  on  the  execution,  under  protest,  $2^924.33.  Upon 
settling  the  accounts,  it  was  discovered  that  but  $1,000  was 
due  on  the  account.  To  recover  back  the  $1,924.33,  this 
action  was  brought.  Judgment  was  given  for  defendants, 
which  was  afiSrmed  by  the  Gleneral  Term. 

W.  D.  White^  for  appellants. 

jP.  O.  dmbiney  for  respondents. 

Rapallo,  J.,  reads  opinion  for  reversal  and  new  trial. 
All  concur. 
Judgment  reversed. 
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Peteb  Wohlbb,  Bespondent,  v.  Thb  Bofaslo  mbj>  fivAis 
Lone  Bailboad  Ookpaht,  Appellant. 

Where  the  owner  of  land  in  a  Tillage  lays  oat  streets  through  the  same, 
diyides  the  residue  into  Tillage  lots,  causes  a  m^p  of  the  same  to  be 
recorded  in  the  county  deric's  office,  and  conveTs  the  lots  bounded  on 
such  streets,  if  the  same  an  not  accepted  by  the  proper  authorities,  oc 
worked  and  used  as  public  highways,  they  do  not  become  such. 

An  action  can  be  midntained  by  the  owner  of  land  for  an  entiy  thereon 
and  ouster,  but  damages  can  only  be  recovered  foar  the  sinqiile  entiy  and 
ouster,  and  not  for  the  continuation  of  the  trespass.  Those  damages  are 
only  recoyerable  after  the  possession  has  been  regained.  (Ghubgh,  Gh. 
J.,  Gboyxb  and  Allbn,  JX^ooDcaxxiiigO 

(Argued  Februaxy  1, 1871 ;  decided  September  11, 1871.) 

TSL.y  the  owner  oT  certain  reid  estate  in  DnnMrk,  laid  out 
streeta  through,  divided  the  same  into  village  lots,  and  caused 
.a  map  to  be  made  and  reoordad  in  ihe  .oomity  clerk's  office. 
He  eonveyad  one  l»t  to  phdntifi^  >liie  BooibeBn  .boimdaiy  of 
which  was  ^^  the  center  of  East  'Third  street/'  ^me  at  aaid 
streets.  Said  atreet  was  never  opened  or  used.  Defendant's 
track  was  built  on  the  north  half  of  the  alleged  street,  and 
used  and  occupied  for  its  pnrpoees.  Plainidff  brought  tres- 
pass, and  obtained  a  verdict  at  circuit,  the  judgment  whereon 
was  affirmed.at  General  Term. 

J.  6f0n«0»,  for  appellant. 

W.  A.  Bardmy  for  respondent. 

Gboves,  J.,  reads  opinion  for  reversal  and  new  triaL 
Ohuboh,  Ch.  J.,  and  Folgeb,  J.,  concur. 
Allen,  J.,  concurs  in  the  decision,  for  error  in  the  admis- 
sion of  evidence. 
PsoKHAH,  Bapallo,  and  Amuunrb,  JJ.,  not  voting. 
Judgment  reversed. 
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CosRAD  MiLLEB,  Respondent,  v.  Thb  Botvalo  asd  State 
Lmx  Railboad  Couj^usYy  Appellant. 

This  case  presented  the  same  question,  and  was  aigaed  and 
dedded,  with  last  cause. 


John   M.   BuoxiNaHAM,   Respondent,  v.  Thomas   Djssoxy 

et  al.,  Appellants. 

(Aigued  ;  decided  September  11, 1871.) 

8.  JBimdy  for  appellants. 

Jf.  O.  Moaky  for  respon^nt. 

Decided  upon  the  ground  ^AiM  ibe  only  lOaleidal  quebtions 
were  those  of  &ct,  which  were  disposed  of  below. 
Peoi:ham,  J.,  reads  opinion  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Samusl  X.  HTLT.TABDy  Appellant,  v.  'WiLidAJH  L.  Bbown, 

Reqkondeni, 

(Aigaed  September  13, 1871 ;  decided  November.  10, 1871.) 
Agree  to  4lismiss.appeal.    17o  opinion. 


Emil  Loss  et  aL,  Respondents,  v.  Obarlsa  E.  Wbthobb, 

Appellant. 

(Aigoed  September  14th,  1871 ;  decided  Noyember  lOth,  187L) 

C.  p.  We^mare,  for  appellant. 
MUeheU  <&  Sej/mour^  for  respondeilts. 
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Decided  npon  the  fS^^  in  the  case.    OauBCBy  Ch.  J.,  reads 
opinion  for  aflSrmance. 
All  concTir. 
Judgment  afl^rmed* 


Chaslbs  J.  Bishop,  Bespondent,  v.  John  FsBGUsoir, 

Appellant. 

(Axgaed  September  14fh,  1871 ;  decided  November  10th,  1871.) 
Z.  Z.  JBtrndy^  for  Appellant 
S.  X  Prindlef  for  respondent. 
Agreetoafflrm.    Noopinion. 


DuAHS  0.  ALUS,  Respondent,  v.  John  Lbonabd  et  aL, 

Appellants. 

Where  a  complaint  apon  a  promisBoiy  note  allied  a  making  and  deliveiy 
of  the  note  to  the  payee,  and  a  sale  and  deliyeiy  thereof  to  jdalntiif^  who 
was  owner,  etc.,  the  answer  admitted  '*  the  making  and  ddiveiy  of  said 
note  as  ayerred  in  the  complaint,'*  but  denied  each  and  every  other  alle- 
gation, and  set  up  payment 

EMf  the  answer  put  in  issae  the  sale  and  deUveiy,  and  authorised  proof 
on  the  part  of  defendant  that  the  payee  was,  in  &ct,  the  owner,  and  tiial 
the  note  had  been  paid  to  hinL 

(Aigaed  September  KAih,  1871 ;  decided  November  llfh,  1871.) 

Jf.  Jf  WaterSy  for  appellants. 
BaUard  <6  Warner^  for  respondent 


Rapallo,  J.,  reads  opinion  for  reTersal  and  new  tri 
All  cononr. 
Judgment  reversed. 


^ 
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John  Gobs,  Appellant,  v.  Horatio  N.  Mathsb,  BespoDdent. 

Defendant  made  his  promisBory  note  payable  to  plaintiff,  which  waa 
indorsed  by  the  latter  and  by  T.  Judgment  waa  obtahied  thereon  by  the 
holder,  who  assigned  it  to  N.  for  the  benefit  of  T.  Certain  real  estate  of 
plaintiff's  waa  sold  npon  the  execation  issaed  on  said  judgment  K. 
purchased  and  tool  a  certificate  of  sale  for  the  benefit  of  T.,  but  in  his 
own  name.  Defendant,  ignorant  of  the  sale  and  deoeiyed  by  T.,  paid 
the  judgment  in  full  to  T.,  receiying  a  formal  satisfaction  of  the  judgment 
flram  N.  Subsequently,  plaintiff  paid  T.  the  amount  of  the  bid  on  the 
sale,  and  reoeiyed  an  assignment  of  the  sheriff's  certificate  fix>m  N. 
After  the  discoyery  of  the  fi:aud  practiced  by  T.,  plaintiff  brought  an 
action  against  him,  therefor  obtained  Judgment,  and  collected  a  por- 
tion thereof!  He  then  brought  this  action  to  recoyer  the  residue  of  the 
money  paid  by  him. — Heldf 

1st  The  payment  of  the  judgment  to  T.,  and  satisfaction  thereof,  ope- 
rated to  cancel  sale,  and  was,  in  fact,  a  redemption.  Plaintiff  was, 
therefore,  under  no  legal  obligation  to  redeem,  and  haying  paid  the 
money  to  T.  in  ignorance  of  the  fiicts,  could  recoyer  it  back,  but  had  no 
claim  against  defendant,  and, 

2d.  £yen  if  this  were  not  so,  plaintiff  had  the  election  to  affirm  sale, 
claim  it  as  payment  of  the  judgment  and  sue  defendant,  or  to  daim  the 
sale  as  canceled  by  the  transaction  between  defendant  and  T.,  and  sue 
the  latter  to  recoyer  back  the  money  paid.  But  he  could  not  pursue 
both,  as  they  are  inconsistent.  Haying  elected  to  pursue  the  latter  remedy, 
he  is  estopped  from  pursuing  the  former,  although  he  fitiled  to  recoyer 
his  whole  Judgment  of  T. 

(Argued  September  15th,  1871 ;  decided  Koyember  11th,  1871.) 

8.  S.  Spring f  for  appellant 

D.  H.  B(MeBy  for  reepondent. 

Ohuboh,  Oh.  J.  reads  opinion  for  affirmance. 
All  concur. 
Judgment  affirmed. 


J.  D.  Dix  et  al.,  AppellantB,  v.  Louis  M.  Bbook  et  al., 

Bespandente. 

(Argued  Noyember  90, 1871 ;  decided  Noyember  28, 1871.) 
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J.  NorriSy  for  appellantB. 

J.  Shddonj  for  respondents. 

Decided  npon  the  facts  in  the  case. 

Pbckham^  J.,  reads  an  opinion  for  affirmance. 

All  concur. 
Judgment  affirmed. 


LoiTis  M.  Bbook  et  a1.,  Appellants,  v.  Nbhkboah  Fibbsoh 

et  al.,  Respondents. 

(Aig:aed  and  decided  with  the  last) 

These  two  cases  were  practically  consolidated  below.  One 
judgment  was  entered,  which  was  affirmed  by  the  General 
Term  of  the  Superior  Oourt  of  Buffido ;  one  judgment  of 
affirmance  being  entered.  Two  remittiturs  were  sent  down. 
A  motion  was  made  to  correct  the  remittiturs,  which  was 
decided  January  80, 1872. 

Hddj  that  but  one  judgment  should  have  been  entered, 
with  one  bill  of  costs.  Ordered,  that  remittitur  be  corrected 
accordingly.     Opinion  by  Allbn,  J. 


WnjJAM  SwANZT,  Bespondent,  v,  Gerabdus  Db  Fobbbt, 

Appellant. 

(Ai^ed  Norember  24, 1871 ;  decided  Norember  88, 1871.) 
N",  Smithj  for  appellant. 
M  L.  Low€y  for  respondent. 
Agree  to  affirm.    No  opinion. 
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WiLUAic  B.  Bole,  Bespondent,  v.  Koab  Oook  et  al., 

AppellantB. 

Decided  npon  the  ground  that  the  objections  on  the  trial 
CO  the  reception  of  evidence  (alleged  as  error)  were  ingnfSdent 
to  present  the  qnestions. 

(Aigaed  Kovember  S0, 1871 ;  decided  Korember  98, 1871.) 
O.  D.  Mwrrafj/y  for  appellants. 

W.  Woodbury  J  for  respondent. 

Oboyxb,  J.,  reads  opinion  for  affirmance. 
All  concnr. 
Judgment  affirmed. 


Ahob  K  Hadlbt,   Bespondent,   v.  ELBAns  Atbis, 
)  Appellant. 

(Argued  Korembeir  83, 1871 ;  decided  Noyember  88, 1871.) 

4 

Decided  on  the  facts  in  the  case. 
J.  B.  Perry,  for  appellant. 

J.  H.  BeyncidBy  for  respondent. 

GsoTEB,  J.)  reads  opinion  for  affirmance, 
i  All  concnr. 

Judgment  affirmed. 
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CtooBOPB  N.   iVrtBy   Beepondent,   v.   Gflo.  Brittbi^sTB, 

imj^leaddd,  etc.  Appellant. 

(Aigaed  Korember  88, 1871 ;  decided  Noyember  88, 187L) 

C.  Or(mi^  for  appellant. 

J.  TTef^^n^  for  respondent. 

Agree  to  affirm. 
No  opinion. 

\.  .   ■■ 


Mtndebt  W.  Btabin  et  aL,  Bespondentfl,  t).  The  Stracuss, 
BiNGHAKjoN  AHD  New  YoBK  Bailboad  CompavTi  Appel- 
lant. 

(Aigaed  November  88, 1871 ;  decided  December  6, 1871.) 

Decided  upon  the  same  gronnds  as  the  case  of  ShannMi 
Wood  v.  The  N.  T.  0.  B.  B.  Oo.j  which  will  appear  in  next 
Tolmde  of  <fonrt  of  Appeals  reports. 

]f.  OoodruAj  for  appellant. 

G.  If.  Kennedy^  for  respondents. 

Pbokham,  J.,  reads  opinion  for  affirnttmoe. 
AU  concur. 
Judgment  aprmed. 


The  Dobob  &  Stsvbnsok  HAHTTFAoruBmo  Ooicpakt,  Appel- 
lant, V.  Lawbenob  L.  Oubtib,  Respondent. 

(Submitted  Noyember  87, 1871 ;  decided  December  5, 1871.) 

Order  granting  new  trial  affirmed,  and  jndgmmit  absolnte 
for  defendant. 
All  concnr. 
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SiDNsr  N.  Djlabb,  Appellant,  v.  William  Woodbubt, 

Kespondent 

(Aigaed  for  app6l]antKoyem1)6r  27th,  1871 ;  decided  Deoember  5th,  1871.) 

A.  O.  RicSy  for  appellant. 
Agree  to  affiruL    No  opinion. 


Oathabinb  SiBi&NBUBaHy  Bespondenty  v.  Fbteb  W.  Hoiras, 

Appellant. 

(Aigaed  December  5th,  1871;  decided  December  Idth,  1871.) 

K  Coweifi^  for  appellant 

J.  0.  OrmAyj  for  reepondent. 

Agree  to  dimnisa  appeal    No  opimoiu 


Elizabeth  Fox,  Appellant,  v.  Jonas  Duvgkbl,  Beepondent. 

(Argued  December  5th,  1871 ;  decided  December  12th,  1871.) 

Oase  and  points  not  received. 
Agree  to  affirm.    No  opinion. 


Thomas  Hablaisb  et  aL,  Bespondents,  v.  Ohbistiah  H.  Lili- 

ENTHAL,  Appellant. 

(Aigaed  December  5th,  1871 ;  decided  December  12th,  1871.) 

NoTfis  A  Lard,  for  appellant. 
J.  L.  HiUj  for  respondents. 
Agree  to  affirm.    No  opinion. 
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Joseph  B.  Tsaot,  Respondenty  v.  The  New  Yosk  Oehtbal 
AND  HuDBOK  RiYEB  Railboad  Gompavy,  Appellant. 

David  Olabx,  Respondent,  v.  The  Same,  Appellant. 

Robert  H.  Steyekb,  Respondent,  v.  The  Sahb,  Appellant. 

AoHSA  8.  Obahe,  Respondent,  v.  The  Same,  Appellant. 

WiLUAH  0.  Stiles,  Respondent,  v.  The  Sahb,  Appellant. 

Hazeh  L.  Eorr,  Respondent,  v.  The  Same,  Appellant 

WiLLABD  H.  Stevens,  Respondent,  t^.  The  Same,  Appellant.  | 

William  Hallowat,  Respondent,  v.  The  Same,  Appellant 

Geobqe  H.  Thompson,  Respondent,  v.  The  Same,  Appellant 

PiEBOE,  Respondent,  v.  The  Same,  Appellant 

The  foregoing  ten  causes  present  the  same  qnestions,  and 
were  argned  and  decided  with  James  H.  JFiaherj  administra- 
tor, etc.,  respondent,  v.  The  ilT.  Y,  O.  and  H.  B.  B.  Oo.j  appel- 
lant, <mtey  p.  644.  4 
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DEATH  OF  HON.  HIRAM  DENIO. 


At  the  sefldion  of  the  Court  of  Appeals  at  the  court  room 
in  the  capitol,  on  the  21st  !N^ovember,  1871,  there  was  present 
a  large  attendance  of  members  of  the  bar  and  others,  it  being 
understood  that  some  action  would  be  taken  on  the  subject  of 
the  then  recent  death  of  Judge  Denio.  At  twelve  o'clock 
Mr.  Amasa  J.  Parker  rose  and  addressed  the  court  as  follows : 

The  melancholy  duty  has  been  assigned  to  me  of  announc- 
ing to  this  court  the  death  of  Hibah  Denio,  and  asking  that 
the  customary  tribute  of  respect  shall  be  paid  to  his  memory. 
To  no  one  who  has  preceded  him  has  that  tribute  been  more 
justly  due. 

Judge  Denio  died  at  his  residence  at  Utica,  on  Sunday  the 
fifth  instant,  in  the  seventy-third  year  of  his  age.  Surrounded 
by  friends  who  loved  him,  and  in  a  community  where  ho  was 
held  in  the  highest  respect,  he  sank  peacefully  to  his  rest, 
full  of  years,  crowned  with  the  honors  of  this  world,  and 
looking  forward,  in  the  full  confidence  of  Christian  faith,  to 
that  brighter  crown  awaiting  him  inablissfuU  immortality. 

The  career  of  Judge  Denio  at  the  bar  and  on  the  bench, 
has  been  marked  and  full  of  interest.  In  a  county  distin- 
guished for  the  ability  of  its  bar,  he  rose  to  eminence  among 
such  men  as  Stosbs,  Bsonson,  and  Beabdslbt.  Living  in  a 
community  where  true  merit  was  appreciated,  the  modesty  of 
his  demeanor  and  his  unassuming  manners  were  aids,  rather 
than  obstacles  in  the  way  of  his  advancement. 

In  1834  he  was  appointed  circuit  judge  and  vice-chancellor 
of  the  fifth  judicial  district,  and  then  began  the  judicial  career 
in  which  he  became  so  distinguished.    But  his  health  failing 
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after  abotit  fonr  years  of  service,  he  was  oompeUed  to  resign 
and  returned  to  the  practice  of  his  profession.  He  held,  also,  for 
a  time  the  office  of  bank  commissioner  and  other  places  of  pablic 
trust  better  adapted  to  the  state  of  his  health,  in  all  of  which 
the  duties  were  discharged  with  scrupulous  fidelity.  The  five 
volumes  of  his  reports  of  decisions  made  by  the  Oourtforihe 
Correction  of  Errors,  and  the  Supreme  Court  are  models  of 
accuracy  and  brevity  of  statement.  No  reporter  has  been 
more  successful  in  extracting  from  the  cases  and  opinions,  and 
presenting  in  the  syllabus,  in  concise  and  dear  hmguage,  the 
real  questions  decided  by  the  court. 

But,  Judge  Denio  was  destined  to  a  higher  and  still  more 
distinguished  career.  In  June,  1863,  he  was  appointed  by 
the  governor  to  fill  a  vacancy  upon  the  bench  of  the  Court 
of  Appeals,  and  was  twice  re-elected  to  that  position. 

It  was  during  his  thirteen  years  of  service  in  that  court  that 
Judge  Denio  earned  his  very  great  reputation  as  a  judge,  a 
reputation  acknowledged  in  Westminster  Hall  as  well  as  in  all 
the  courts  in  the  Union ;  a  reputation  that  will  prove  as 
enduring  as  the  annals  of  our  jurisprudence.  Having  had  the 
opportunity  of  viewing  him  from  different  stand-points,  as 
well  while,  for  a  single  year,  associated  with  him  in  that  court, 
as  at  a  later  period  practicing  before  him  at  the  bar,  I  may 
be  permitted  to  speak  more  particularly  of  his  qualifications. 
And  I  think  those  I  address,  who  have  shared  with  me  these 
advantages  of  observations,  will  agree  in  all  that  I  shall  say 
of  him. 

His  mind  was  peculiarly  adapted  to  the  discharge  of  the 
duties  of  the  judicial  office.  It  was  clear,  comprehebsive,  and 
discriminating,  and  singularly  free  from  prejudice  or  bias. 
He  had  trained  it  to  dose  attention,  and  to  the  mastery  of 
details.  In  seeking  out  and  selecting  for  consideration  the 
true  questions  involved,  he  looked  at  the  whole  case  with 
conscientious  and  characteristic  fidelity.  Though  tenacious 
of  his  opinions,  when  deliberately  formed,  he  never  fidled  to 
treat,  with  respect,  the  opinions  of  those  who  differed  from 
him.  He  felt  deeply  the  great  responsibility  of  nutlriTig  a 
decision  from  which  there  could  be  no  appeal. 
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His  diligence  is  beet  shown  by  allusion  to  the  fiEu^t,  which 
those  who  have  been  with  him  in  consultation  after  a  vac^ 
tion  will  well  recollect,  that  while  he  never  failed  to  present 
written  opinions  in  the  cases  assigned  to  him,  he  had  also 
notes,  with  reference  to  all  the  other  cases  argued,  which  he 
had  made  on  examination  after  the  argument,  to  aid  him  when 
the  final  vote  should  be  taken. 

As  a  lawyer,  Judge  Denio  ranked  among  the  most  learned 
our  State  has  produced.  By  the  aid  of  a  good  memory, 
impelled  as  well  by  a  love  of  legal  science  as  by  considera- 
tions of  duty,  he  became  a  most  thorough  and  accomplished 
jurist.  It  is  no  disparagement  to  those  who  have  been,  from 
time  to  time,  associated  with  him  upon  the  bench,  to  say  that 
I  have  often  heard  it  said  by  counsel  (and  I  shared  ftdly  in 
the  sentiment  they  expressed)  that  they  would  willingly  argue 
their  case  before  him  alone,  sitting  as  a  court  of  last  resort. 
I  speak,  I  am  sure,  the  opinion  of  the  bar,  when  I  say  that 
no  judge  ever  sat  on  the  bench  in  this  State  or  elsewhere  in 
whose  learning,  ability,  and  purity  the  public  or  the  profefr* 
sion  felt  more  confidence.  History,  which  rarely  fiiils  to  do 
justice  to  those  who  have  passed  away,  will  inscribe  his  name 
on  the  same  page  with  Ejent  and  Spenobb,  and  Bboksoh* 
Like  them  he  will  be  justly  spoken  of  by  those  who  follow 
him,  as  a  great  lawyer  and  a  great  judge. 

There  was  an  incident  in  his  judicial  life  which  ought  not 
to  pass  unnoticed.  During  his  first  term  of  office  in  the 
Oourt  of  Appeals,  a  constitutional  question  came  before  that 
oourt  for  decision,  in  which,  the  judgment  that  he  gave  was 
in  conflict  with  the  public  sentiment,  and  was  generally  con- 
sidered by  the  members  of  the  political  organization  which 
had  nominated  him  as  a  departure  from  those  strict  rules  of 
construction  in  which  he  had  been,  educated. 

It  was  near  the  dose  of  his  term,  and  popular  clamor  loudly 
demanded  that  he  should  not  be  re-nominated.  It  was  an 
occasion  to  test  the  wisdom  of  our  elective  system.  When 
the  nominating  convention  assembled,  an  eminent  citizen  of 
our  State  feeling  the  imminent  danger,  that  great  injustice 
would  be  done  to  an  able  and  upright  judge,  presented  him* 
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self  before  that  body,  and  in  trathful  and  eloquent  words 
diBcacused  the  qaestion  before  it,  and  the  oonsiderations  that 
ought  to  influence  its  action. 

He  pointed  to  the  independence  of  the  act  complained  o^ 
the  unquestionable  purity  of  motive,  the  learning  and  known 
integrity  of  the  man,  the  wicked  injustice  of  condemning  a 
judge  for  acting  conscientiously  and  boldly,  and  the  impolicy 
of  such  a  condemnation  with  reference  to  future  action  of  the 
judiciary.  The  appeal  was  successful,  and  he  carried  with 
him  the  conrention,  in  opposition  to  its  own  preconceived 
intentions.  Judge  Dsnio  was  unanimously  re-nominated, 
and  triumphantly  elected.  The  result  has  done  more  to 
strengthen  confidence  in  the  wisdom  of  our  elective  judidal 
system,  than  any  other  event  which  has  occurred  since  its 
adoption.  / 

At  the  dose  of  Judge  Dsnio's  second  term  in  18^6,  to  the 
universal  regret  of  the  profession  he  declined  a  re-election, 
though  urged  to  continue  on  the  bench  by  the  leading  men 
of  both  the  great  political  parties  of  the  State.  Perhaps  he 
was  wise  in  retiring  while  in  the  full  exercise  of  his  intel- 
lectual powers.  He  felt  that  he  had  attained  nearly  to  the 
allotted  age  of  man,  and  he  may  have  foreseen,  not  far  dis- 
tant, the  impending  blow  which,  as  events  proved,  was  soon 
to  prostrate  him,  and  afterward  to  sever  the  ties  which  bound 
him  to  earth.  Who  can  say  that  ^^  coming  events  "  do  not,  es 
to  each  of  us,  ^^  often  cast  their  shadows  before  ? " 

Thus  &r  I  have  alluded  to  the  qualities  of  Judge  Denio, 
which  characterized  him  as  a  judge.  But  I  ought  not  to 
omit  to  speak  of  him  as  a  man,  for  it  is  in  the  latter  capacity 
that  he  holds  the  most  intimate  relations  with  the  world,  and 
by  which  his  true  personal  character,  for  time  and  for  eter- 
nity, is  to  be  judged.  And  here,  I  am  sure,  he  was  a  model 
woilhy  of  imitation. 

Without  raising  the  veil  to  look  at  the  endearing  relations 
of  that  inner  circle  of  domestic  life  to  which  he  was  bound 
so  closely,  who,  of  all  his  friends  (and  he  had  no  enemies), 
did  not  love  him  for  the  child-like  simplicity  of  his  nature, 
the  unselfish  spirit  which  actuated  him,  the  courtesy  of  lus 
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manner,  and  the  truthfolness  and  sincerity  which  governed 
every  action  of  hiB  life  t  The  purity  gf  his  personal  example, 
his  &ithftd  observance  of  the  laws  of  God  and  man,  and  the 
nnostentations  earnestness  of  his  &ith,  secured  for  him  the 
esteem  and  i^pect  of  aU  around  him. 

By  them  his  memory  will  be  cherished  while  memory  lasts. 

So  much  I  have  deemed  due  to  the  character  and  virtues 
of  our  deceased  friend  and  associate. 

He  has  left  us,  but  we  ought  not  to  mourn  his  departure. 
His  life  has  been  a  blessing  to  mankind.  He  has  accom- 
plished an  enviable  destiny.  He  has  but  anticipated,  by  a 
little  time,  the  inevitable  hour  that  awaits  us  alL 

*^  Nascentee  marimv/rj  jmisque  aJ  oriffine  pendet!^ 

And  happy  will  be  he,  who  like  our  departed  friend,  closing 
his  eyes  on  tlie  things  of  this  world,  can  reopen  them  with 
Ghristian  faith  upon  the  dear  blue  sky  of  eternity. 

At  the  conclusion  of  Judge  Parker's  address,  the  Hon% 
John  H.  Beynolds  rose  and  presented  to  the  court  the  pro- 
ceedings had  at  a  meeting  of  the  bar,  which  were  as  follows : 

^^  At  a  meeting  of  the  bar  of  the  State,  held  at  the  State 
Library  on  the  21st  November,  1871,  Henry  R  Mygatt,  of 
Oxford,  was  called  to  the  chair,  and  William  F.  Oogswell 
of  Bochester,  and  William  P.  Prentice,  of  New  York,  were 
appointed  secretaries. 

^^  A  committee  on  resolutions,  consisting  of  John  H.  Bey- 
nolds, of  Albany,  Francis  Eeman,  of  Utica,  and  William  A. 
Beach,  of  New  York,  reported  the  following  resolutions, 
which  were  unanimously  adopted : 

^^  Hesohedy  That  the  members  of  the  bar  of  the  State  of 
New  York  received  the  intelligence  of  the  death  of  Hibak 
DsNio  with  feelings  of  profound  sadness  and  sorrow.  By  his 
long  and  honorable  service  at  the  bar  and  upon  the  bench, 
distinguished  by  xmiform  courtesy  and  kindness  of  demednor, 
as  well  as  by  eminent  ability  and  profound  learning,  he 
endeared  himself  to  all  his  professional  brethren ;  and  now, 
at  the  dose  of  his  earthly  career,  they  find  a  melancholy  plea- 
sure in  giving  to  his  memory  this  public  expression  of  their 
respect  and  regard. 
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^^  Besol/oed^  That,  in  the  death  of  Judg9  Dehio^  the  State 
has  been  bereaved  of  a  citizen  whose  daily  life  illustrated  all 
the  yirtues  of  a  Christian  character,  and  of  a  man  who  never 
sought  to  evade  any  public  or  private  duty.  Of  mild  and 
unassuming  manners,  he  was  firm  and  unfaltering  in  noble 
purposes.  In  his  profession,  he  was  among  the  purest  and 
ablest  of  his  associates.  And,  upon  the  bench,  his  sterling 
integrity  gave  additional  dignity  to  the  court,  while  his  pre- 
eminent talents  and  unrivaled  learning  shed  new  luster  upon 
the  already  brilliant  pages  of  our  law. 

^^  We  may  be  glad  that  he  lived  so  long,  and  feel  regret  that 
his  career  is  ended ;  but  we  point  with  pride  at  the  record  of 
a  life  well  spent  in  the  labors  of  a  profession  to  which  heh«s 
left  the  priceless  legacy  of  a  spotless  name,  and  the  example 
of  all  that  may  be  achieved  by  patient  industry  and  persistent 
labor. 

^^  iie9oU)edj  That  the  chairman  of  this  meeting  transmit  a 
copy  of  these  resolutions  to  the  &mily  of  the  deceased,  and 
that  he  also  present  the  record  of  these  proceedings  to  the 
Court  of  Appeals,  now  in  session,  with  a  request  that  they  be 
entered  upon  the  minutes  of  the  court" 

The  Hon.  William  J.  Bacon  then  addressed  the  court,  and 
presented  resolutions  passed  at  a  meetiog  of  the  members 
of  the  bar  of  the  county  of  Oneida. 

Chief  Justice  Chuboh  then  said : 

On  behalf  of  the  court,  I  desire  to  say,  that  we  fully  sym- 
pathiase  with  and  approve  of  all  the  sentiments  contained  in 
the  resolutions  and  addresses  which  have  been  presented  upon 
this  occasion,  and  to  express  the  heartfelt  sorrow  at  the  lops 
of  one  who,  for  so  long  a  period,  adorned  the  bench  of  this 
State. 

For  eminent  ability,  profound  legal  learning,  and  incorrupti- 
ble integrity.  Judge  Denio  is  justly  entitled  to  a  position  in 
the  very  front  rank  of  the  distinguished  jurists  which  this 
State  and  country  have  produced. 

Some  of  the  members  of  the  court  have  been  associated 
with  him  upon  the  bench ;  and  they  bear  testimony  to  his 
uniform  kindness  and  courtesy  to  his  associates,  and  to  the 
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untiring  indnsty  and  great  ability  with  which  he  discharged 
hiB  judicial  duties. 

In  his  private  life,  as  well  as  in  his  professional  and  judicial 
career,  he  has  left  a  brilliant  example,  which  all  of  us  may 
well  imitate  and  follow. 

In  all  the  relations  of  life  he  sustained,  in  the  highest  sense, 
the  character  of  an  upright  citizen,  able  judge,  and  Christian 
gentieman.  And,  although  he  has  passed  fi*om  the  cares  and 
turmoil  of  this  world,  and  we  shall  see  his  face  no  more,  his 
memory  will  be  dierished,  and  his  influence  felt,  we  have  rear 
son  to  believe,  while  enlightened  jurisprudence  shall  be  recog- 
nized among  the  mstitutions  of  mankind. 

The  resolutions  presented  will  be  entered  at  laige  upon  the 
minutes  of  this  court,  and,  as  a  fiirther  mark  of  respect,  the 
court  will  now  adjourn. 
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ACCEFTANCR 

1.  Defendant  had  in  his  hands  for 
collection  a  claim,  one-half  of  the 
proceeds  of  which  he  had  agreed 
to  pay  plaintiff.  One  M.  dr^  an 
order  upon  dei^dant.  reqnestinff 
him  to  pay  plaintiff  $500  out  or 
the  other  half  when  collected, 
which  order  defendant  accepted, 
and  upon  the  acceptance  plamtiff 
paid  to  M.  the  amonnt  of  the 
order.  I>efisndant  collected  upon 
the  claim  $1,060. 

JBeldj  ttiat  the  acceptance  of  the 
order  was.an  admission  by  defend- 
ant,that  the  moiety  of  the  collection 
not  agreed  to  be  paid  to  plaintiff 
belonged  to  AL,  and  was  an  under- 
taking to  pay  sach  moiety  to 
plahiBff,  not  ezceedhig  |600. 
M^ardBony,  ChwpetU&r.         660. 

See  Afpbal,18. 

OONTBACTB,  6. 
HUBBAIID  AKD  WiFB  8. 


AOOOUNT. 
See  OommsB-oLADC. 


ACT  OF  OONOBESB. 

1.  The  mandate  of  the  act  of  congress 
of  1789,  that  where  the  proper 
steps  are  taken,  which  entiUee 
defendant  to  the  removal  of  a  cause 
to  the  Circait  Ooort  of  the  United 
States,  the  State  Com!  shall  *'  pro- 
ceed no  farther  in  the  canse,^*  is 
obligatoiy  as  weQ  upon  a  court  of 
appSlate  as  of  original  Jurisdic- 
tion. .fiSeiidm  y.  Ihttnam  Fire  In- 
ewrance  Oompany,  1. 


ACTION. 

« 

See  Oausb  of  Actiok. 
EuBcnoN  OF  Rbiobdibs. 

FSAUD,  1. 

Limitation  of  Acmoira. 

liBASB,  0. 

PABTincnf. 
Tknaitib  in  Oomxon. 


ADVEBSB  POSSESSION. 

1.  To  maintain  an  action  for  the  par- 
titiom  of  lands,  the  plaintiff  must, 
at  the  time  of  its  commencement^ 
have  actual  or  constructiTe  posses- 
sion in  common  with  defendants. 
A  snbslBting  adverse  possession  is 
an  absolute  bar.  The  possession 
of  one  of  several  tenants  in  com- 
mon may  become  adverse,  when 
his  acts  amount  to  an  exclusion  of 
his  co-tenants;  and,  until  the  ez- 
duded  parties  regain  their  posses- 
sion, no  one  of  them  can  Mng 
partitian.  The  duration  of  the 
advene  possession  is  immateriaL 
Fkrenee  v.  Bopkine,     %/       18d. 


AGREEMENT. 

AtfCONTBAOTS. 

ANIMALS. 

AsTBBSPASflL 


ANSWER 
S&e  FXAADiNGfl,  8, 8,  4. 
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APPABEirr  TITLE. 

See  EsTOFFEL,  3. 

APPEAL. 

1.  The  word  "may**  in  section  177 
of  the  Code  is  pennissive,  not 
mandatory;  and  tne  right  to  set 
np  new  matter  hy  supplemental 
pleading,  is  not  absolute,  but  is 
within  the  discretion  of  the  court 
An  order,  therefore,  denying  such 
right  is  not  appealable  to  this 
court    Medbwry  y.  Bwan.        dOO 

2.  Plaintiff  demurred  to  two  counts 
of  defendants*  answer.  The  de- 
murrer was  sustained;  and  from 
the  order  sustaining  demurrer, 
defendants  appealed,  out  without 
giving  securi^  or  obtaming  a  stay. 
Plaintiff  thereupon  noticed  the 
oaose,  took  an  inquest  at  the  cir- 
cuit, and  perfected  Judgment. 
This  Judgment  was,  upon  defend- 
ants* motion,  set  aside.  From  the 
order  setting  it  sside,  plaintiff  ap- 
pealed: defendants  moved  at  a 
General  Tenn  (one  of  the  mem- 

.  bcro  of  which  was  the  Justice  who 
granted  the  order),  to  dismiss  the 
appeal  upon  the  grounds,  that  the 
orcier  was  not  an  aiqpealable  one ; 
also,  that  plaintiff  had  wuved  his 
appeal  by  appeairinff,  and,  without 
ocgeotion,  axgning  we  appeal  from 
the  order  saslainmg  the  aeoiurrer. 
The  appeal  was  dismissed.  From 
the  order  of  dismisBal,  an  appeal 
was  brought  to  thk  ooiQrt-^.BUdL 
Ist  That  as  under  section  eight  of 
article  six  of  the  State  Gonstitn- 
tion,  the  General  Term,  as  con- 
stituted, had  no  power  to  review 
the  order  or  to  entertain  the  ques- 
tion, whether  it  was  an  appeal- 
able one,  it  must  be  assumed  that 
only  the  Question  of  waiver  was 
entertainea  and  passed  upon.  3d. 
That  the  plaintiff's  appearance 
and  argument  of  the  appeal  from 
the  oraer  sustaining  oemurrer, 
was  no  waiver  of  appiaal  from  the 
order  setting  aside  inquest  and 
Judgment  8d.  That  ttiis  court 
wiH  not  examine  into  the  merits 
of  the  Special  Term  order  i^pealed 
from,  as  it  has  not  been  reviewed 


upon  its  merits  by  the  General 
Term.    PiUor  y,  mt^fiOd.         349 

8.  The  right  of  a  party  in  a  case 
tried  by  a  referee,  to  have  separate 
ftidiogs  of  feet  and  conclustons  of 
law,  IS  a  substantial  one.  Van 
Slifke  V.  ^aU,  360 

4  Where  a  referee  has  fidled  to  pass 
upon  material  questions  of  feet 
and  law,  the  proper  practice  is  to 
apply  to  the  court  to  send  the  case 
back  to  the  referee,  to  psas  speci- 
fically upon  such  questions  or  to 
re-settle  his  report  Should  the 
aiH;>lication  be  denied,  upon  an  ap- 
peal from  the  judgment,  the  pro- 
ceedings to  obtain  nirther  findings 
can  be  inserted  in  the  record,  and 
the  materiality  of  the  findings 
asked  for,  can  be  determined  at 
General  Term  or  in  this  court 
upon  the  appeal  In  such  a  case 
the  presumption,  that  all  material 
fects  of  which  there  was  evidence 
have  heen.  found  against  the  ap- 
pellant, will  not  apply  in  respect 
to  those  matters  as  to  which  he 
has  sought  to  obtain  specific  find- 
ings, but  they  will  be  r^arded  in 
the  same  manner  as  fiicts,  which, 
upon  trial,  the  court  has  reAisea 
to  submit  to  the  Jury.  Id, 

6.  Flahitiff,  histead  <^  adopting  this 
course,  moved  to  set  aside  the 
report,  ^or  f<v  such  other  or  fbr- 
ther  order  as  should  be  proper  ;** 
which  motion  was  denied.— jBeU, 
that  the  order  did  not  necessarily 
dispose  of  the  right  of  plaintiff  to 
ftirUier  findings,  out  was  simplv  a 
ruling  upon  a  question  of  practice, 
as  to  the  mode  of  obtaining  relief; 
that  it  was  discretionary  with  the 
court  to  grant  the  appropriate 
relief,  under  the  words  in  the 
notice  **  for  such  other  and  ftirthw 
order,**  etc.,  and  that  the  order  waa 
not  appeatoble  Id, 

6.  There  is  no  sufllcient  gnxmd  in 
any  case  Ibr  entertaining  an  appeal 
in  this  court  before  Jud^ent  from 
an  order  in  respect  to  findings.  M, 

7.  Upon  an  appeal  to  the  General 
Term  from  an  order  oon&ming 
the  report  of  a  referee,  on  pro- 
ceedings to  obtain  surplus  moneys 
arising  on  Itoredosnre  sale,  wliich 
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order  g&ye  the  entire  Burplns  mo- 
lieyB  to  the  executor  of  the  leesor. 
the  court  set  aside  the  report  ana 
referred  the  case  back,  and  in  the 
order  directed,  that  the  share  of 
the  lessee,  should  be  ascertained, 
by  computing  the  value  of  the 
residue  of  his  term  in  the  surplus, 
deducting  therefrom  the  amount 
of  the  pa3rment8  to  be  made  by 
him  under  the  lease.  Upon  the 
second  hearing,  evidence  was  re- 
ceived, under  objection  on  the  part 
of  the  executors,  as  to  the  annual 
rental  value  of  the  premises.  The 
executors,  relying  npon  the  de- 
cision of  tiie  G«nml  Term,  offered 
no  evidence  thereon. — Hdd^  that 
the  executors  had  a  right  to  re- 
pose upon  their  objections,  as  the 
case  then  stood^  and  the  matter 
should  be  refen^  back,  to  give 
them  an  opportunity  of  adducing 
evidence  upon  the  question  of  the 
value  of  the  term.  OlarJnon  v. 
SkddrMyre,  297 

8.  Appeals  to  this  court  under  sec- 
tion 11  of  the  Code  are  confined  to 
actual  determination  of  the  various 
courts  named,  made  at  General 
Term.  A  j  udgment  entered  upon, 
and  in  conformity  with  a  remitti- 
tur from  this  court,  is  not  an  ac- 
tual determination  of  the  court 
below.  Its  duty  and  power  sim- 
ply was  to  enforce  the  jud^ent 
of  this  court  as  prescribed  m  sec- 
tTonld.  The  remittitur  was  eoually 
controlling  upon  the  General  Term, 
and  left  nothing  to  be  determined 
by  it     Wilkins  v.  EofrU.  858 

9.  An  order  of  the  General  Term 
granting  a  new  trial  upon  ques- 
Bons  of  fact,  in  a  case  tried  by  a 
iury,  is  not  appealable.  Wright  v. 
Hunter.  409 

10.  Where  the  case  was  tried  by 
jury  and  the  return  shows,  that 
questions  of  fact  were  legitimately 
oef ore  the  General  Term,  and  that 
the  new  trial  may  have  been 
granted  upon  questions  of'  feet, 
ULC  appeal  will  be  dismissed.     Jd, 

11.  An  appeal  from  an  order  ant- 
ing a  new  trial,  with  the  stipula- 
tion required,  of  jud^ent  absolute 
in  case  the  order  is  sustained,  is 
only  proper  and  admissible,  when 


the  »ole  question  that  can  be  pre- 
sented upion  the  record,  relates  to 
and  will  determine  the  merits  of 
the  controversy,  and  cannot  be 
obviated  upon  a  second  trial. 
Where  there  are  exceptions  which, 
if  sustained,  will  entitle  the  suc- 
cessftil  party  to  a  new  trial,  but 
the  decision  of  which  will  not  ne- 
cessarily determine  the  merits,  the 
exceptions  must  be  clearly  irivol- 
ous  to  justify  the  hazard  of  such 
an  appeal.    Chbb  v.  Hatfield.     OSS 

12.  An  order  made  at  General  Term 
reversing  a  judgment  absolutely, 
without  granting  a  new  trial,  can- 
not be  appealed  flx)m  as  an  order. 
To  review  it,  judgment  should  be 
perfected  thereon,  and  an  appeal 
taken  from  the  judgment  The 
order  alone  is  not  a  judgment 
MM  V.  VondertnUbeke.  589 

18.  Plaintiff  m  his  complaint  in  an 
action  upon  a  contract  for  the  sale 
of  lands,  asked  judgment  directing 
a  specific  performance  ;  or  in  case 
a  conveyance  was  impracticable, 
damages  for  non-performance.  The 
referee  decided  that  he  was  not  en- 
titled to  a  conveyance,  but  gave 
him  damages  for  me  non-perform- 
ance. Defendants,  to  whom  the 
lands  in  question  had  been  con- 
veyed, entered  as  much  of  the  judg- 
ment as  denied  a  specific  perform- 
ance, and  plaintiff  entered  the 
portion  in  his  tiskvor,  and  appealed 
from  the  former  part — HBtd^  that 
the  provisions  of  the  judgment  are 
connected  and  dependent,  that  the 
part  appealed  from  should  not  be 
reversed  without  a  reversal  of  the 
other ;  that  plaintiff's  entrj  of  the 
part  of  the  judgment  in  his  favor, 
and  taking  no  appeal  therefrom, 
gave  the  oourt  no  authority  to  re- 
verse it,  and  was  an  election  to  ac- 
cept it,  and  a  waiver  of  his  right  to 
appeal.  Appeal  therefore  dis- 
missed,    liwrphy    V.    Bpavlding. 

556 

14.  Sections  208  and  272  of  the  Code, 
which  provide  that  a  judgment 
shall  not  be  deemed,  to  have  been 
reversed  upon  questions  of  fkct 
unless  BO  stated  in  the  order  oi 
reversal,  apply  only  to  cases  tried 
by  the  court  and  a  referee,  and  not 
to  cases  tried  by  jury.    If  it  ap- 
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pears  in  the  latter  case  that  the 
order  grantmg  a  new  trial  was,  or 
may  have  been  granted  upon  ques- 
tions of  fact,  this  court  will  not 
entertain  an  appeal.  8a7td»  y. 
Orooke,  564 

16.  If  exceptions  appear  in  the  case, 
which  were  well  taken,  the  court 
would  be  justified  in  rendering 
judgment  absolute  for  respondent, 
and  thej  will  only  bo  examined, 
for  the  purpose  of  determining 
whether  such  judgment  shall  be 
rendered  or  the  appeal  dismissed. 

Id. 

16.  An  order  denying  a  motion  fOr  a 
new  trial  on  the  ground  of  newly 
discovered  evidence,  cannot  be  re- 
viewed upon  the  merits  in  this 
court.  But  where  it  appears  that 
the  merits  of  the  application  were 
not  considered  by  the  court  below, 
ftom  an  erroneous  supposition  of 
want  of  power,  and  that  the  order 
was  based  upon  that  ground,  it  is 
appealable,  and  will  be  reversed 
in  this  court  It  is  incumbent 
upon  the  appellant,  however,  to 
show  this  affirmatively.  Trcu^  v. 
AUmyer,  608 

17.  In  an  action  upon  a  bond,  where 
it  appears  on  the  £bu^  of  the  com- 
plaint that  such  bond  was  void, 
oecause  taken  by  a  Judicial  officer 
in  a  Fjroceeding  of  which  he  had 
nojurisdiction ;  the  Supreme  Court 
at  General  Term  has  power  to  re- 
verse a  Judgment  for  plaintiff,  for 
the  error  appearing  upon  the  re- 
cord, although  no  exceptions  were 
taken  upon  the  trial  (Tom  v. 
CkMdercft,  44  N.  T.,  416  distin- 
guished.)    Brookman  v.   EJamiU. 

636 

18.  Since  the  Code  this  court  has  no 
more  power  to  review  a  question 
of  fact  in  an  equity  suit  than  in  an 
action  at  law.    tiadglU  v.  WiUiams. 
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See  Findings  of  Fact  and  Gonclu- 
fiiONB  OF  Law,  4. 

JURIBDIOTION,  6. 

JtTDiciAL  KoncB,  8. 


ARBITRATOR 
See  Ck>NTBA€T,  8. 


ASSENT. 
See  Husband  and  Wife,  5. 


ASSESSMENT  AND  TAXATION. 

1.  The  provision  of  section  seven  of 
the  charter  of  the  city  of  New 
York  of  1867  (Session  Laws  oi 
1867,  chap.  446,  g  7),  prohibiting 
the  passing  of,  or  adoption  of,  cer- 
tain resolutions  by  the  common 
council,  until  two  days  after  the 
publication  thereof,  in  a0  the  news- 
papers employed  by  the  corpora- 
tion, is  mandatoi^ ;  and  an  ordi- 
nance or  resolution,  not  so  pub- 
lished, is  void,  and  an  assessment 
in  pursuance  thereof  invalid.  In 
retkmglas,  42 

2.  The  term  ^  lands,**  as  used  in  the 
statute  in  relation  to  assessment 
and  taxation  (1  R.  S.,  860,  §§  1, 2). 
includes  such  an  interest  in  real 
estate  as  will  protect'  the  erections 
or  affixing,  and  poe8eB8i<m  of 
buildings  and  fixtures  thereon, 
though  unaccompanied  by  the  fee ; 
and  such  an  interest,  with  the 
buildings  and  fixtures,  may  be  as- 
sessed to  the  owner  thereoL  The 
FiBople  ex  rO.  v.  Camty,  46 

8.  Railroad  corporations  are  not,  in 
the  purview  of  the  tax  laws,  non- 
residents of  any  town,  in  which 
thev  possess  lands ;  such  lands  are 
.to  be  assessed  against  them,  the 
same  as  against  inhabitants  of  the 
town,  and  not  as  non-resident 
lands.  Id, 

4  Under  theprovisions  of  section  88 
of  the  charter  of  the  city  of  New 
York,  1867,  where  an  improvement 
is  directed,  embracing  several  kinds 
of  work,  which  majr  be  periormed 
separately  and  by  dififerent  parties* 
some  of  which  are  i>atented  and 
others  not,  separate  projKMals 
should  be  invited  for  that  part 
which  is  not  patented,  and  for 
which  there  can  be  competition. 
An  advertisement  inviting  propo- 
sals for  the  work  united  is  defec- 
tive, and  the  assessment  founded 
thereon  irregular.  In  re  Eager 
etal  100 
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5.  It  is  not  error  to  graduate  the  con- 
tract price  for  the  work,  according 
to  the  time  employed  in  doing  it 

Id, 

6.  Neither  is  it  error  to  include  in 
the  assessment,  the  whole  amomit 
of  the  commission  to  be  paid  the 
collector.  Jd. 

7.  An  error  of  Jud^ent  upon  the 
part  of  the  commissionerB  appor- 
tioning the  som  assessed,  cannot 
be  reviewed  in  proceedings  insti- 
tnted  under  chapter  888,  of  the 
Laws  of  1868 ;  that  can  only  be  re- 
sorted to  for  the  purpose  of  re- 
viewing firauds  or  irregularities.  Id. 

8.  The  provision  of  section  27,  chap- 
ter 888,  of  the  I^aws  of  1870,  au- 
thorizing a  deduction  firom  an 
assessment  of  the  sum  erroneously 
included,  is  not  retroactive,  and 
does  not  affect  proceedings  had  be- 
fore the  passage  of  the  act       Id, 

• 

9.  A  rural  cemetery  association,  in- 
corporated under  chapter  188, 
Laws  of  1847,  is  the  legal  owner 
in  fee  of  the  lands,  purchased  for 
the  purposes  of  the  association. 
One  to  whom  a  cemetery  lot  is  con- 
veyed for  burial  purposes,  takes 
under  the  statute,  simply  a  right  to 
use  it  for  those  purposes.  No  such 
estate  is  granted,  as  makes  him 
an  owner  m  such  sense,  as  to  ex- 
clude the  general  proprietorship  of 
the  association.  In  an  assessment, 
therefore,  for  local  improvements, 
it  is  proper  to  assess  the  whole 
premises  to  the  association.  Buf^ 
falo  City  CemOery  v.  (My  cf  R 

508 

10  Statutes  conferring  exemptions 
from  taxation  are  to  be  strictly 
construed.  The  provision  of  sec- 
tion 10,  of  the  act  providing  for 
the  incorporation  of  rural  ceme- 
tery associatiuns  (Chap.  188  Laws 
of  1847),  which  exempts  the  lands 
and  property  of  such  associations, 
from  **  all  public  taxes,  rates  and 
assessments,"  does  not  apply  to  a 
municipal  assessment  to  defray  the 
expenses  of  a  local  improvement 
Buffalo  Oity  OemeUfy^.  OUy  ofB, 

506 


ABSOOIATIONS. 


See  DsviaiB. 


BAILMENT. 

1.  A  bailee  for  hire,  who  uses  the 
properly  contrary  to  the  instruc- 
tions of  the  bailor,  is  liable  for  a 
conversion  thereof  Where  prop- 
erty, in  Uie  exclusive  possession  of 
eactk  bailee,  is  iniured  in  a  way 
that  ordinarily  does  not  occur, 
without  negligence,  the  burden  of 
proof  is  upon  the  baOee,  to  show 
that  the  ii^uiy  was  not  occasioned 
by  his  negugence.  OoUinsy.  Ben- 
nett 490 

3.  One  having  possession  of  personal 
property  as  a  bailee  for  hire,  with 
an  executory  and  conditional 
agreement  for  its  purchase,  which 
conditions  have  not  beea  per- 
formed, can  give  no  title  thereto  to 
a  purcnaser,  although  the  latter 
acts  in  good  &ith  and  parts  with 
value,  without  notice  of  the  want 
of  title  of  his  vendor.  Auslin  v. 
Bye.  500 


BANKS  AND  BANKERS. 

1.  The  relation  of  banker  and  deposi- 
tor, is  that  of  debtor  and  creditor. 
Deposits  on  ffeneral  account  belong 
to  the  bank,  and  are  part  of  its 
general  ftmd.  The  bank  becomes 
a  debtor  to  the  depositor  to  the 
amount  thereof,  ana  the  debt  can 
only  be  discharged  by  payment  to 
the  depositor,  or  pursuant  to  his 
order.  Until  actual  pavment,  or 
acceptance  by  the  bank  of  the 
depositor's  check,  or  an  assignment 
of  the  credit  by  the  depositor,  and 
notice  to  the  bank,  the  deposit  is 
subject  to  his  order.  The  contract 
has  none  of  the  elements  of  a  trust 
For  a  breach  on  the  part  of  a  bank, 
of  the  obligation  resulting  from 
the  relations  between  the  parties, 
the  depositor  alone  can  sue.  *  *  The 
Florence  Mills,"  having  a  balance 
of  $094.88  to  its  credit  with  defen- 
dant, sent  to  it  on  the  2d  ApriL  bv 
mail,  a  check  on  another  New  York 
Bank  for  $4,895,  accompanied  by 
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a  letter  containing  thig  direction : 
"  which  (the  check  incloeed)  please 
credit  our  account,  and  charge  us 
our  note  of  $5,000,  due  the  4th 
instant"  The  dieck  was  received 
and  credited  in  account  on  the  3d, 
and.  on  the  same  day,  defendant 
paid  a  past  due  note  of  |6,000,  of 
"  The  Florence  Mills,"  payable  at 
defendants  bank,  and  charged  it 
in  account  On  the  4th,  the  note 
referred  to  in  the  letter,  held  by 
plamtiff,  was  presented,  and  pay- 
ment refused 
Heldy  that  the  direction  contained  in 
the  letter  did  not  transfer  the  fund ; 
that  plaintiff  acquired  no  title  to  it, 
and  could  not  recover,  ^tna 
National  Bank  v.  Fourth  National 
Bank.  82 

2.  Stockholders  in  a  banking  corpo- 
ration are  onlv  personally  liable, 
or  their  indiviwial  property  charge- 
able for  the  debts  of  the  corpora- 
tion, to  the  extent,  and  as  pre- 
scribed by  the  charter.  By  the 
act  of  becoming  stockholders  they 
assent  to  the  terms,  and  assume  the 
liabilities  imposed  by  the  act  crea- 
ting the  corporation.  The  obliga- 
tions thus  assumed  are  limited  oy 
the  terms  of  the  charter,  and  can- 
not be  extended  by  impUcation  be- 
yond the  terms  of  that  instrument, 
reasonably  interpreted.  K  a  gen- 
eral personal  liability  is  created,  it 
may  be  enforced  by  a  personal  ac- 
tion, as  other  personal  obligations 
are  enforced.  K  the  charter 
merely  permits  the  individual  pro- 
perty ox  stockholders  to  be  levied, 
and  taken  upon  execution,  on  a 
Judgment  against  the  corporaUon 
in  a  given  contingency,  and  pro- 
vides that  the  same  process  may 
be  used  and  enforced  by  the  stock- 
holders, whose  property  is  first 
tiUcen,  against  the  property  of  the 
other  stockholders,  so  as  to  com- 
pel a  ratable  contribution  by  all, 
no  general  individual  liabihtjr  is 
created  for  which  a  personal  action 
can  be  brought  In  such  a  case 
the  creditor  of  the  corporation  is 
confined  to  the  remedv  against  the 
stocldiolderB  and  their  individual 
property  given  hj  the  act  Lowry 
V.  tnman,  119 

3.  Where  the  individual  property  of 
the  stockholders  is  made  liable  for 


the  debts  of  the  bank,  eitho*  abso- 
lutely or  conditionally,  and  by  a 
specified  process,  an  mdorsement 
upon  the  bills  of  the  bank  of  the 
words,  "  individual  property  of  the 
stockholders  liable^^'  is  but  notice 
of  the  charter  liability,  and  of  itself 

fives  no  rights  of  action  to  the 
ill-holders  against  the  stockhold- 
ers, or  against  the  president  or 
cashier  of  the  bank  signing  the 
bills  officially.  The  bill-holden 
by  means  of  such  indorsement,  ac- 
quire no  rights  against  the  officers 
or  stockholders  or  their  property 
other  than  such  as  are  given  by 
the  charter,  with  which  all  persons 
dealing  with  the  corporation  or 
receiving  its  obligations  are  sup- 
posed to  be  conversant  id 


BANKRUPT  ACT. 

1.  A  certificate  of  dischaige  issued 
under  the  bankrupt  act  of  1867, 
cannot  be  impeached  in  a  State 
court  on  the  ground  that  it  was 
improperly  granted.  Ocean  No- 
tionalBank  v.  OUotL  18 

2.  Laches  in  making  an  application 
for  leave  to  plead  a  discharge  in 
bankruptcy,  is  a  sufficient  ground 
for  denying  it    Modbury  v.  8wau 

200 

See  JuBisDicnoN,  4. 


BILLS  OF  EXCHANGE. 

1.  The  drawee  of  a  bin  of  exchangjE 
is  presumed  to  know  the  hand- 
writing of  Ids  correspondent ;  and 
if  he  accepts  or  pays  a  bill  in  the 
hands  of  a  bona  fide  holder,  to 
which  the  drawer's  name  has  been 
forged,  he  is  bound  by  the  act,  and 
can  neither  repudiate  the  sooept' 
anoe  nor  recover  the  money.  A 
rule  so  well  established,  and  so 
firmly  rooted  and  grounded  in  the 
Jurisprudence  of  the  country,  will 
not  be  overruled  or  disr^arded. 
National  Park  Bank  v.  Ninth  Na^ 
UonalBank,  77 

See  Pabtkbbship,  1,  2. 
VeuRt, 
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BOARD  OF  SUPERVISORS. 

1.  The  proyision  of  section  22  of  the 
act  of  1864  (chap.  8,  Laws  of  1864), 
authorizing  the  raising  of  money 
for  paying  bounties,  etc.,  being 
silent  as  to  the  means  to  be  used 
to  procure  enlistments,  it  devolved, 
by  necessary  inference,  upon  the 
board  of  supervisors  to  adopt  such 
means  and  agencies  to  accomplish 
the  purposes  of  the  act  as  they 
should  deem  appropriate.  A  reso- 
lution of  such  board  appointing  a 
recruiting  agent,  authorized  him 
to  appoint  sub-agents;  his  con- 
tract for  their  services  bound  the 
county,  and  he  is  not  personally 
liable.  (Gbovbb,  J.,  dissenting  as 
to  power  to  bind  county.)  i^en 
if  the  board  had  no  authority  to 
appoint  the  agent,  yet,  as  its  power 
was  determined  b^  the  statute, 
known  to  both  parties,  the  agent  is 
not  personally  liable.  The  agent 
does  not  warrant  the  capacity  of 
the  principal  to  contract.  Hall  v. 
Lauderdale,  70 


BOND. 

1.  Defendant  M.  purchased  of  plain- 
tiff an  individual  bank,  and  he, 
with  the  other  defendants  as  his 
sureties,  executed  to  plaintiff  a 
bond  of  indemnity  from  all  claims 
of  every  kind  against  said  bank. 
Prior  to  the  transfer,  certain  deposi- 
tors had  received  a  promissoiy 
note  to  the  amount  of  their  claims 
against  the  bank,  and  the  accounts 
had  been  balanced  and  closed  upon 
the  books  of  the  bank.  The  note 
not  being  paid  at  maturity,  the 
depositors  offered  to  return  it,  and 
demanded  payment  of  their  respec- 
tive accounts,  claiming,  among 
other  things,  that  they  had  been 
induced  to  take  the  note  by  fraud- 
ulent representations  of  plaintiff. 
This  state  of  affairs,  plaintiff  testi- 
fied, was  known  to  M.  at  the  time 
of  the  transfer  and  giving  the  bond. 
Subsequently  plaintiff  was  sued  for 
the  amount  of  the  deposit  balances 
due  at  the  time  of  the  receipt  of 
the  note.  M.,  upon  notice,  em- 
ployed counsel  and  defended  the 
action;  but  the  plaintiff  in  that 
action  recovered  judgment,  which 


the  plaintiff  here  paid.  In  a  suit 
brought  upon  the  bond,— IfeW 

1st  That,  whether  the  judgment 
in  the  action  against  plamtiff  was 
recovered  on  the  ground  that  the 
note  was  received  by  the  depositors 
as  conditional  payment  only,  or 
that  it  was  received  as  payment, 
but  the  agreement  was  rescinded 
on  account  of  the  fraud  of  plaintiff; 
in  either  view  the  case  was  brought 
within  the  letter  and  plain  inten- 
tion of  the  bond. 

2d.  That,  if  M.  had  knowledjge 
of  these  outstanding  claims,  plain- 
tiff was  not  concluded  by  the  bank 
books ;  that  the  evidence  given  was 
sufficient  to  require  the  submission 
of  the  question  of  knowledge  to  a 
jury,  and  a  nonsuit  was,  therefore, 
error. 

3d.  That  the  rejection  of  testi- 
mony offered  by  plaintiff,  tending 
to  show  M.  had  such  ^owledge, 
was  error.    HSarty.  Messenger.  ^ 

;S^  Appeal,  17. 


BOUNDARY  UNE. 


J3ee  Contract,  8. 


BOUNTIES. 


/Sed  Board  of  Supbrvibobs. 


BURDEN  OP  PROOF. 

>Sa0  Bailmbnt,  1. 

Common  Oarrisr,  1. 

Trial,  8,  4 

Vendor  and  Vendee,  8, 4. 


CASE. 

1.  A  case  submitted  under  section 
872  of  the  Code,  should  present 
only  questions  of  law.  Oktrk  v. 
Wise,  612 

2.  Where  all  the  fects  upon  which 
the  controversy  depends,  and  which 
are  necessary  to  give  ground  for  a 
conclusion  of  law  are  not  stated, 
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the  court  cannot  pronounoe  the 
Judgment  desireoL  Id, 

8.  The  case  submitted  presented  the 
following  facts:  Defendant,  an 
insolvent,  assigned  all  hisproperty, 
real  and  personal,  to  H.,  an  in- 
dorser,  upon  his  paper,  receivinff 
good  notes  for  the  full  value  of 
the  property,  less  than  amount  of 
the  indorsements,  payable  in  six, 
twelve  and  eighteen  month8.~j5<!2(7, 
that  from  these  facts  the  law  would 
not,  of  necessity,  conclude  an  actual 
fraudulent  intent  But  the  ques- 
tion whether  the  transfer  was  fraud- 
ulent  or  not,  was  one  of  fact 
remaining  in  dispute.  Proceedines 
therefore  dismissed.  m. 

See  FiNDiNos  of  Fact  and  Conclu- 
sions OF  Law,  5 
Rules  of  Coubt. 


OASES  REVERSED,  OVER- 
RULED, QUESTIONED,  CRI- 
TICISED OR  EXPLAINED. 

1.  Brewtter  v.  Bower  (10  Paige,  562), 
explained ;  Ocean  mU.  Sc,  qf  JV, 


T.  V.  (Xcoa  et  al. 


12 


2.  IfeOariney  ▼.  BaOwiek  (82  N.  T.. 
56),  explained ;  Oeean  Hat.  Bk.  of 
^.  r.  v.  Okottetal.  12. 

8.  Etbbard  v.  N,  T.  and  E,  R  R  Ch. 
(16  N.  T.,  467),  Umlted ;  Higaim  v. 
Ihe  WatervUet  T,  and  R  R  Oo. 

28 

4.  The  PeopU  y.  OuOon  (28  CaL,  44), 
disapproved ;  The  BeciHe  ex  m.  v. 
Bull  57 

5.  The  People  ▼.  Batehddor  (2  N. 
T.,  188),  disthiguished;  The  Peo- 
ple ex  rel.  v.  BuU,  57 

6.  In  re  Petition  of  Qeorge  Douglau 
(58  Barb.,  174),  reversed \  Inre  Pe- 
tition of  George  Douglaee,  42 

7.  The  People  ez  reL  y.  BuU  (41 
How.,  107),  reversed;  The  People 
ex  rd,  V.  BuU.  57 

8.  NaU  Park  Bk.  v.  l^Rnfh  Nat.  Bk. 
(7  Abb.  Pr.  N.  S.,  120),  partially 


reversed;  Ifai.  Park  Bk.  v.  Mnth 
Nat.  Bk.  77 

0.  Nat.  Park  Bk.  v.  Fourth  NaLBk. 
of  N.  r.  (7  Abb.  Pr.  N.  a,  188), 
reversed ;  Nat.  Park  Bk.  v.  JP'ourA 
Nat.  Bk.  of  N.  T.  77 

10.  Lawrence  v.  Fox  (20  N.  T.,  268), 
explained  and  limited;  JBinaNaL 
Bk.  V.  FourthNaL  Bk.  82 

11.  Binsse  v.  Wood  (87  N.  T.,  626), 
distinguished  and  explained;  Grant 
Y.SnSih.  dS 

12.  People  ex  reLY.ffuBniH(!S9Bsjb., 
446),  reversed;  People  ex  reL  r. 
Hulimrt.  110 

18.  M.  A.  BapUa  Church  v.  Bapti$t 
Church  in  0.  St.  (fi  Robt^  649), 
reversed ;  Hf.  A.  Baptiat  ChurA 
V.  Baptiet  Church  in  0.  St.        181 

14  In  re  Protestant  Epieeopal  School 
(68  Barb.,  161 ;  S  C,  40  How.  Pr., 
189),  reversed;  In  re  Proteetant 
BpUoopal  SchaU.  178 

15.  Taylor  v.  Church  (4  Sdd.,  462), 
explained;  Sunderbn  v.  Brad- 
street  etaL  188 

16.  Hart  v.  Meeeenffor  et  aL  (2  Lan- 
sing, 446,  reversed) ;  Hart  v.  Meseen- 
geretoL  263 

17.  Bendeteon  v.  F^weh  (44  Barb., 
81),  reversed ;  Bendeteon  v.  Fi^enA. 

266 

18.  Lamb  et  al  y.  C.  and  A.  R  R 
and  T.  Co.  (2  Daley,  454),  reversed : 
Lamb  etalY.C.  and  A.RR  and 


T.  Oo. 


271 


19.  Kortright  v.  Com.  Bank  cfB.  (30 
Wend.,  91,  and  22  Wend.,  848), 
explahied ;  McNid  v.  Tenth  NaL 
Bk.  827 

20.  Pryor  v.  Carter  (1  HurL  &  Nor., 
916),  lunited  and  explained ;  But 

'  terviorih  v.  Craiuford.  849 

21.  AcerY.  WeeteoU (1  Lansing,  198), 
reversed  ;  Acoty.  Weeteott.       884 

22.  Whitbeek  v.  Waine  (16  N.  Y., 
582),  explained  and  distmguished ; 
Davie  Y.  Lottick.  893 
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28.  JSJast  mver  Bk.  v.  Kennedy  (4 
Eeyes,  279),  commented  on ;  Wright 
V.  Hunter,  409 


24.  White  y^BmUh  (1  Lansing,  269), 
reyersed;  White  Y.Smith,        418 

25.  BUey  v.  OUy  cfBrooUyn  (56  Barb., 
559),  reveraed;  BUey  v.  City  of 
Brooklyn,  444 

26  Markham  y.  Jaudon  (41  N.  Y., 
285),  distinguished;  Stewart  y. 
Brake  et  al.  449 

27.  The  People  y.  Steteon  (4  Barb., 
151),  expluned  and  distingoished ; 
MeCfordY.  The  People,  470 

28.  Peop^  ex  rel.  Blossom  y.  Neleon 
(10  Abb.  Pr.  N.  8.,  200;  8.  C,  8 
Lansing,  894),  reversed ;  People  ex 
rel.  Blossom  y.  Nelson,  477 

29.  Witts  y.  <?iw»  (36  N.  Y.,  656). 
questioned ;  Atbstin  y.  Bye.      500 

80.  5»*tY^  y.  8,  0.  M,  F.  Ins,  Go,  (8 
Hill,  508),  explained  and  distin- 
guished ;  Shearman  y.  N,  F.  Ins, 
Co.  526. 

81.  R  and  S.  R  R  Co.  y.  Bavis  (48 
N.  Y.,  187),  explained  and  distm- 
gulshed;  InreN.  T.andKRR 
Oo,  y.  K^  et  al,  546 

82.  Cope  y.  Cordaea  (1  Bawle,  203), 
explained  and  distinguished ;  Bed- 
mand  y.  JT.  T,  and  P.  S.  Co.     578 

88.  ChutHmek  y,  Vemam  (42  N.  Y., 
488),  explained ;  Stoddard  y.  Whit- 
ing, 627. 

84.  Vose  Y,  Coehroft  (44  N.  Y.,  415), 
distinguished ;  Brockman  et  al.  y. 
Hwmm  et  al:  686 

86.  Palmer  y.  Conly  (4  Denio,  874), 
explained;  Fisher  y,  N.  T,  0.  and 
H.RRRCO.  644 


CAU8E  OP  ACTION. 

1.  In  an  action  brought  after  a 
debtor's  discharge  in  bankruptcy, 
to  enforce  a  lien  upon  property 
held  by  the  debtor's  wife,  claimed 
to  have  existed  at  the  time  of  the 


discharge,  under  the  proyisions  of 
sections  51  and  52  of  the  statute  of 
uses  and  trusts  (1  R.  8.,  Edmonds' 
ed.,  677,  §§  51  and  52).— 5Wd,  that 
those  sections  do  not  giye  a  specific 
lien  upon  the  property,  but  an 
equitable  ri^ht  to  be  enforced  by 
suit  in  equity,  after  all  ataHatie 
legal  remedies  are  exhausted ;  that 
the  conmiencement  of  the  equi- 
table action  and  filing  of  Us  pendens 
is  necessary  to  constitute  a  lien, 
and  that  as  in  this  case,  before  the 
commencement  of  such  action,  the 
Judgment  or  debt,  which  is  the 
foundation  thereof,  was  extin- 
guished, the  relation  of  debtor  and 
creditor  did  not  exist,  and  the  ac- 
tion would  not  lie.  The  Ocean 
NaMonaXBankY.  deott.  12 

2.  "The  Florence  Mills,"  haying  a 
balance  of  $694.88  to  its  credit 
with  defendant,  sent  to  it,  on  the 
2d  April,  by  mail,  a  check  on 
another  New  York  bank  for 
|4,895,  accompanied  by  a  letter 
containing  this  direction :  "  which 
(the  checK  inclosed)  please  credit 
our  account,  and  charge  us  our 
note  of  $5,000,  due  the  4th  in- 
stant." The  check  was  receiyed 
and  credited  in  account  on  the  8d, 
and,  on  the  same  day,  defendant 
paid  a  past  due  note  of  $5,000,  of 
"  The  Florence  Mills,"  payable  at 
defendant's  bank,  and  charged  it 
in  account  On  the  4th,  the  note 
referred  to  in  the  letter,  held  by 
plaintiff,  was  presented  and  pay- 
ment reftised. — ffeldy  that  the  direc- 
tion contained  in  the  letter  did  not 
transfer  the  fhnd;  that  plahitiff 
acquired  no  title  to  it,  and  could 
not  recoyer.  Tihe  jEtna  NaMonal 
Bank  y .  The  Fourth  National  Bank 
of  New  York,  82 

8.  To  maintain  an  action  for  the  par- 
tition of  lands,  the  plaintiff  must, 
at  the  time  of  its  commencement, 
haye  actual  or  constructiye  posses- 
sion in  common  with  defendants. 
A  subsisting  adyerse  possession  is 
an  absolute  bar.  Florence  y.  Hop- 
kins, 182 

4  When  the  bank  account  of  a  firm 
is  kept  in  the  name  of  one  of  its 
members,  and  all  checks  are  drawn 
in  his  name,  with  tiie  knowledge 
and  assent  of  the  others,  the  fimi 
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is  liable  upon  u  check  thus  drawn 
in  its  business.     Crocker  y.  OoltoeU. 

212 

5.  One  M.  held  a  judgment  against 
plaintiff  for  over  $2,000.  He  pro- 
posed to  plaintiff  to  discharge  it 
for  $500.  This  offer  was  not  ac- 
c^ted.  R,  a  stranger  to  plain- 
tiff, by  falsely  representing  that 
he  was  a  friend  of,  and  came 
from  plamtiff,  induced  M.  to 
assign  the  judgment  to  him  for 
$500. — Held^  that  the  only  one 
ii^ured  by,  or  who  could  com- 
plain of  the  fraud,  was  M.,  that 
plaintiff  was  not  entitled  to  the 
benefit  of  the  purchase,  and  could 
not  mamtain  action  against  R 
Garvey  v.  JaroU,  810 

6.  Defendant  made  his  promissoiy 
note  payable  to  plaintiff,  which 
was  indorsed  by  the  latter  and  by 
T.  Judgment  was  obtained  there- 
on by  the  holder,  who  assigned  it 
to  K  for  the  benefit  of  T.  Cer- 
taui  real  estate  of  plaintiff's  was 
sold  upon  the  execution  issued  on 
said  judgment  N.  purchased  and 
took  a  certificate  of  sale  for  the 
benefit  of  T..  but  in  his  own  name. 
Defendant,  imorant  of  the  sale 
and  deceived  by  T.,  paid  the 
judgment  in  frill  to  T.,  receiving  a 
formal  satisfaction  of  the  juag- 
mentfromN.  Subsequently,  plain- 
tiff paid  T.  the  amount  of  the  bid 
on  the  sale,  and  received  an  assign- 
ment of  the  sheriff's  certificate 
from  N.  After  the  discovery  of 
the  fraud  practiced  by  T.,  plaintiff 
brought  an  action  against  him. 
therefor  obtained  judgment,  and 
collected  a  portion  thereof.  He 
then  brought  this  action  to  re- 
cover the  residue  of  the  money 
paid  by  him.— ^eW,  1st  The  pay- 
ment of  the  judgment  to  T.,  and 
satisfaction  thereof,  operated  to 
cancel  sale,  and  was,  in  fact,  a  re- 
demption. Plaintiff  was,  there- 
fore, under  no  legal  obligation  to 
redeem,  and  having  paid  the 
money  to  T.  in  ignorance  of  the 
facts,  could  recover  it  back,  but 
had  no  claim  a^inst  defendant; 
and,  2d.  Even  if  this  were  not 
so,  plaintiff  had  the  election  to 
affirm  sale,  claim  it  as  payment  of 
the  judgement  and  sue  defendant ; 
or  to  claim  the  sale  as  canceled  by 


the  transaction  between  defendant 
and  T.,  and  sue  the  latter  to  re- 
cover back  the  money  paid.  But 
he  could  not  pursue  both,  as  they 
are  inconsistent  Having  elected 
to  pursue  the  latter  remedy,  he  is 
estopped  from  pursuing  the  former, 
although  he  failed  to  recover  his 
whole  Judgment  of  T.  Ooss  v. 
MaOier.  090. 

8m  CJontractb,  4,  6,  7. 
Elbcttion  of  Remedieb. 
Fraud,  1. 
Inkksbfehs. 

Office  and  Officebs,  3. 
Partition. 
Tenants  in  Gomhon. 
Stockholders. 


CEMETERY  ASSOCIATIONa 

1.  A  rural  cemetery  association,  in- 
corporated under  chapter  138, 
Laws  of  1847,  is  the  legal  owner 
in  fee  of  the  lands,  purchased  for 
the  purposes  of  the  association. 
One  to  whom  a  cemeteiy  lot  is  con- 
veyed for  burial  purposes,  takes 
under  the  statute,  simply  a  ri^ht 
to  use  it  for  those  purposes.  JNo 
such  estate  is  granted,  as  makes 
him  an  owner  in  such  sense,  as  to 
exclude  the  j^neral  proprietorship 
of  the  association.  In  an  assess- 
ment, therefore,  for  local  improve- 
ments, it  is  proper  to  assess  the 
whole  premises  to  the  association. 
B.  a  Cemetery  v.  City  of  B.    503 

2.  The  provision  of  section  10,  of 
the  act  providing  for  the  incorpo- 
ration of  rural  cemetery  associa- 
tions (chap.  183,  Laws  of  1847), 
which  exempts  tiie  lands  and  pro- 
perty of  such  associations,  trom 
^  all  public  taxes,  rates  and  assess- 
ments,'* does  not  apply  to  a  muni- 
cipal assessment  to  defray  the  ex- 
penses of  a  local  improvement 
R  C  Cemetery  v.  City  oJB.      606 


CERTIFICATE. 

1.  A  certificate  of  discharge  issued 
under  the  bankrupt  act  of  1867, 
cannot  be  impeached  in  a  State 
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court  on  the  gronnd  that  it  was 
hnproperly  granted.  Thb  Oeean 
IfaHanai  Bank  y.  Aleott.  12 

See  Sbgbbtabt  of  Statb,  1, 8. 


CHARITABLE  SOCIETIES. 
See  CoBPOBATiONS,  8, 4, 5. 


CHECKS. 

See  Pabtnbbshifs,  1,  2. 
Usury. 


COMMISSIONERS. 

See  Statute,  6,  7. 

Office  Ain>  Officers,  4, 5,  7. 


COMPLAINT. 
See  PiiEADmoB,  1. 


COMMON  CARRIER 

1.  Plaintifis  shipped  at  Cairo,  BI.,  by 
the  Illinois  Cfentral  Railroad,  a 
quantity  of  cotton  consiimed  to  S. 
W.  &  Co.,  New  York.  In  the  bill 
of  lading  given  by  the  I.  C.  R.  R. 
Co.,  its  agent  was  named  as  con- 
si^ee  at  Chicago.  The  bill  of 
ladini;  exempted  that  company 
ftom  **  damage  or  loss  by  fire,'^  and 
also,  from  all  responsibility  for  the 
safety  or  safe  cairiage  of  we  pack- 
ages beyond  the  lines  of  its  road, 
bnt  stipulated  that  the  through 
rate  should  be  two  dollars  per  100 
pounds.  The  I.  C.  R.  R  Co.  con- 
tracted for  the  transportation  fh)m 
Chicago  to  New  York  with  the  U. 
T.  Co.  The  bill  of  lading  contain- 
ing a  similar  exemption  from  loss 
or  damage  by  fire,  and,  also  a 
stipulation,  that  in  case  of  loss  the 
latter  company  should  be  liable 
only  for  the  value  of  the  property 
at  the  time  of  shipment.  The  cot- 
ton was  received  by  defendants  at 
Philadelphia  ;  transported  to  New 
York,  and  while  in  their  custody 


upon  their  pier  was  destroyed  by 
fire.— JBJjW, 

Ist.  That  the  contract  with  the 
L  C.  R  R  Co.,  was  not  a  through 
contract;  but  under  it,  that  com- 
pany had  power  to  contract  for 
the  transportation  beyond  the  line 
of  its  road,  and  to  provide  in  such 
contract,  for  a  like  exemption  of 
the  subsequent  carrier,  as  that  con- 
tained in  its  own  contract  with 
plaintifGs.  It  had  no  power,  how- 
ever, to  bind  the  latter  by  any 
stipulation  not  embraced  in  that 
contract 

2d.  That  the  exemption  from 
damage  or  loss  by  fire,  did  not 
exonerate  defendant  from  a  loss  so 
happening,  in  case  the  fire  resulted 
from  it  own  negligence. 

8d.  That  plamtiffs,  to  maintaJn 
their  action,  must  show  affirma- 
tively such  negligence. 

A  ruling,  therefore,  of  the  court 
upon  the  trial,  tiiat  the  burden  of 
proof  was  on  the  defendant,  to 
show  the  fire  was  not  caused  by 
any  negligence  on  its  part,  and  a 
similar  charge  to  the  jury  was 
erroneous.  (Peckhah  and  ALiiBN, 
J  J.  dissenting.)  Lamb  v.  The  O, 
and  A.  B.  B.  dk  T.  Co.  271 

2.  In  an  action  a^inst  a  common 
carrier,  for  a  fa^ure  to  transport 
and  deliver  goods  in  accordance 
with  his  contract,  the  measure  of 
damages  is  the  value  of  the  goods 
at  the  place  of  destination,  at  the 
time  they  should  have  been  de- 
livered pursuant  to  the  contract, 
and  in  the  condition  the  carrier 
undertook  to  deliver  them,  less  the 
price  to  be  paid  for  his  service. 
Shirgees  v.  BiMelL  463 

8.  A  conmion  carrier  bv  water  is 
not  discharged  from  all  responsi- 
bility for  the  safety  of  the  soods 
intrusted  to  him,  by  a  discharge 
from  the  vessel  at  a  proper  pla^ 
reasonable  hour,  *and  upon  due 
notice ;  the  wharf  or  place  of  dis- 
chaige,  not  having  been  selected 
by  the  owner  or  consignee  for  stor- 
ing the  goods.  Redmond  v.  L.  N, 
iTandRSCh.  678 

4.  As  a  general  rule,  if  for  any  reason 
the  consignee  does  not  appear  to 
claim  the  goods,  or  does  not  receive 
them,  it  is  the  duty  of  the  carrier 
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to  proyide  a  proper  place  of  de- 
posit; or,  in  case  of  imported 
goods,  subject  to  duty,  to  see  that 
they  are  In  proper  custody.       Id. 

5.  A  consignee  is  entitled  to  reason- 
able time  to  remove  the  goods; 
and  until  such  reasonable  time  has 
elapsed,  they  are  at  the  risk  of  the 
carrier,  who  has  no  right  to  put 
them  in  store  for  the  consignee. 

Id. 

6.  The  contract  of  the  carrier  is 
necessarily  subject  to  the  reveune 
laws,  and  his  obligation  does  not 
require  a  delivery  in  contravention 
thereof.  If  the  owner  fails  to  com- 
ply with  the  laws,  or  after  reason- 
able opportunity  {a  given,  omits  to 
obtain  the  necessary  authority  to 
remove  or  receive  ike  goods,  and 
the^  are,  in  pursuance  of  law, 
delivered  to  and  received  by  the 
proper  officers,  the  carrier  is  dis- 
charged from  Airther  responsi- 
bility. But  where  the  owner  has 
obtained  the  requisite  permit,  the 
fact  that  the  removal  is  under  the 
supervision  of  an  inspector  of 
customs,  does  not  affect  the  rela- 
tion of  the  parties.  The  owner  is 
entitled  to  an  absolute  deliverv 
from  the  master  of  the  vesseL    Id. 


CONFLICT  OF  LAWS. 
SedWjLLO,  5. 


CONSIGNEE. 


See  Common  Cabbieb,  8, 4,  5. 


CONSTITUTION. 

• 

1.  The  record  of  a  decree  obtained  in 
another  State,  is  not  conclusive  as 
to  jurisdiction,  but  the  facts  therein 
stated  giving  the  court  jurisdiction 
may  be  disputed.  This  rule  is  not 
in  conflict  with  section  1,  article  4, 
of  Constitution  of  the  United 
States.    Hoffman  v.  Hoffman.     SO 

See  Afpbal,  2. 


CONSTITUTIONAL  LAW. 

1.  Where  the  Constitution  of  the 
State  directs  that  certain  officers 
shall  be  elected  by  the  people,  and 
authorizes  the  Legislature  to  fix 
the  term  of  office,  and  the  time  and 
manner  of  election ;  after  the 
length  of  term  has  been  prescribed 
by  legislative  enactment,  and  the 
office  ffiled,  an  act  extending  the 
term  of  the  incumbent  is  unconsti- 
tutionaL — Bdd^  therefore,  that  secp 
tion  1,  of  chapter  217,  Laws  of 
1866,  extending  the  tenn  of  the 
incumbents  of  the  office  of  Justice 
and  clerk  of  the  District  Court  of 
the  eighth  Judicial  district,  in  the 
city  of  New  York,  is  in  conflict 
with  section  18,  of  article  6.  of  the 
Constitution  of  1846,  and  is  Yoid. 
The  FiBople  ex.  rd.  v.  BuXi.  67 

2.  The  Constitution  of  the  State  con- 
fers upon  the  legislature  aH  legisla- 
tive power ;  and  if  an  act  is  within 
the  legitimate  exercise  of  that 
power,  it  is  valid,  unless  some 
restriction  or  limitation  can  be 
found  in  that  instrument  itself 
The  People  ex.  rd.  v.  Flagg  et  al. 

401 

8.  The  making  and  improvements  of 
public  highways,  and  the  imposi- 
tion of  taxes,  are  among  the  ordi- 
nary subjects  of  legislation.  The 
legislature,  therefore,  has  power  to 
direct  the  construction  of  a  high- 
way in  any  town,  to  compel  the 
creation  of  a  town  debt  by  the 
issue  of  its  bonds,  and  to  impose  a 
tax  upon  the  property  of  the  town 
to  pay  the  bonds,  without  the  con- 
sent of  the  citizens  or  town  autho- 
rities. Id. 

4  The  provision  of  section  12,  arti- 
cle 7,  of  the  Constitution,  prc^bit- 
ing  the  creation  of  debts,  except  to 
a  Dmited  extent,  unless  the  laws 
authorizing  them  are  submitted  to 
the  people,  applies  only  to  State, 
and  not  to  municipal  debts.       Id. 

6.  Neither  the  provisions  of  the 
act  of  1869  (chapter  272,  Laws  of 
1869),  authorizing  the  towns  of 
Tonkers  and  East  Chester,  in  the 
county  of  Westchester,  to  make 
and  improve  several  highways,  etc, 
nor  the  act  of  1870  (chapter  840, 
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Laws  of  1870),  amending  the  same, 
are  in  violation  of  section  18,  arti- 
cle 7,  of  the  Constitution,  which 
directs,  that  eveiy  act  imposing  a 
tax  shall  distinctlj  state  the  tax, 
and  the  object  to  which  it  is  to  be 
applied.  Those  acts  recognize  a 
distinction  between  the  **road" 
and  the  brid^,  provision  is  made 
for  the  raismg  of  money  by  the 
issne  of  bonds,  etc.,  to  pay  for  the 
former,  and  the  amount  is  limited. 
But  no  provision  is  made  to  pay 
for  the  latter;  and  the  issue  of 
bonds  for  that  purpose  could  not 
be  required.  Id, 

\,  The  provisions  of  chapter  459, 
Laws  of  1862,  as  amendea  by  chap- 
ter 814,  Laws  of  1867,  authorizing 
the  seizure  of  animals  trespassing 
upon  private  premises,  are  consti- 
tutional. The  act  does  not  impose 
a  penalty  for  the  trespass,  but  sun- 
ply  prescribes  and  fixes  the  remedy 
therefor ;  and  remedies  are  clearly 
within  the  peculiar  province  of 
le^slation.  The  temporary  sei- 
zure and  detention  of  prop^rt^  as 
authorized  by  the  statute,  awaiting 
Judicial  action,  is  not  violative  of 
the  provisions  of  art  1,  §  6,  of 
the  Constitution,  directing  that  no 
person  shall  be  deprived  of  pro- 
X>er^  without  due  process  of  mw. 
Cooky,  Qregg,  480 

Bee  New  York  City,  10. 


CONSTRUCTIVE  NOTICE. 

1.  A  recital  in  a  deed,  forming  a  link 
in  the  chain  of  title  of  any  fincts, 
which  should  put  a  subsequent 
grantee  or  mortgagee  upon  in- 
quiry, and  cause  him  to  examine 
other  matters,  by  which  a  defect 
in  the  title  would  be  disclosed,  is 
constructive  notice  of  such  defect 
But  Uie  basis  of  this  rule  is  negli- 
gence, and  it  is  only  applicable  to 
cases,  where  the  purchaser  or  en- 
cumbrancer is  chargeable  with 
gross  negligence  in  not  making 
uie  examination.    Acer  v.  WeacoU. 

884 

2.  The  recital  in  a  deed  was  in  sub- 
stance, that  it  was  made  in  pursu- 


ance of  a  contract  with  A.,  of 
whom  the  grantee  was  assignee, 
and  as  such  entitled  to  the  convev- 
ance. — BM,  that  the  l^al  infe- 
rence from  the  facts  statS  was  in 
support  of  the  title,  and  there  was 
nothing  therein  imposing  upon  a 
bona  ^Sf  mortgagee,  tiie  duty  of 
examining  the  contract  or  assign- 
ment, for  the  purpose  of  ascer- 
taining if  there  were  latent  defects 
in  the  title,  or  latent  equities  in 
&vor  of  the  assignor.  M, 


CONTINGENT  REMAINDER 


/fise  Wills,  4. 


CONTRACTS. 

1.  One  party  to  a  contract  is  not 
estopped  from  enforcing  it,  \xj  the 
execution  of  an  instrument  pur- 
porting to  cancel  the  contract  for 
a  consideration,  where  none  in 
fact  is  received  by  him,  and  the 
act  is  induced  by  the  false  repre- 
sentations of  the  agent  of  the  other 
party,  although  the  latter  has  acted 
upon  the  fjedm  of  the  declarations 
contained  in  said  instrument,  in 
settling  the  accounts  of  the  agent 
BMen  v.  Puinam  Fire  Insurance 
Company,  1 

2.  Plaintiff  sold  and  conveyed  cer- 
tain real  estate  to  defendant;  a 
part  payment  was  agreed  to  be 
made  m  cash,  when  a  certain  con- 
templated corporation  should  be 
formed. — BM^  that  the  organiza- 
tion of  the  corporation  was  not 
the  event  which  fixed  the  fiict  of 
the  indebtedness,  but  it  only  mark- 
ed the  time  when  the  payment  of 
such  indebtedness  might  oe  exact- 
ed, and  that  such  corporation  was 
formed  in  the  contemplation  of 
the  contract,  when  such  acts  were 
done  among  the  associates  as 
would  form  and  set  on  foot,  in 
practical  existence,  a  body  in 
which  they  would  have  rights, 
and  to  which  they  would  owe 
obligations,  although  no  statutory 
organization  had  been  perfected. 
OhOde  V.  amiith,  84 
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a  The  duties  and  liabilities  of  the 
parties  to  a  contract,  are  measured 
by  the  terms  of  the  contract  to 
which  they  have  formally  assented, 
and  not  by  anything  that  pre- 
ceded. BOey  V.  T?ie  City  of  Brook- 
lyn. 444 

4  Plamtiff  contracted  to  fhmish  the 
materials,  and  grade  and  pave 
Ninth  avenue  from  Twelfth  street 
to  Greenwood,  in  Brooklyn,*  *agree- 
able  to  the  profile  of  said  avenue 
on  file  in  the  office  of  the  street 
commissioner,  and  to  keep  the 
same  in  order  for  one  year."  An- 
nexed to  the  profile  was  an  unsign- 
ed statement,  purporting  to  be  **  an 
estimate  of  about  the  work  to  be 
done,  etc."  The  maps  and  profile 
showed  that  the  avenue  crossed  a 
swamp.  After  the  work  was  done, 
the  avenue  sank  about  ten  feet. — 
Eeld^  that  the  maps,  estimates,  pro- 
files and  proposals  constituted  no 
part  of  the  agreement,  save  as  re- 
ferred to  in  and  made  a  part  of  it ; 
that  no  other  or  difierent  agree- 
ment would  be  implied  than  that 
expressed  in  the  written  contract, 
and  that  under  it  plaintiff  was 
bound  to  restore  the  avenue,  and 
could  not  recover  therefor.        Id. 

5.  In  order  to  constitute  an  a^e- 
ment,  there  must  be  a  proposition 
by  the  one  party  accepted  by  the 
other;  and  when  the  parties  are 
not  together,  the  acceptance  must 
be  manifested  by  some  appro- 
priate act,  and  the  manifestation 
put  in  the  proper  way  of  reaching 
the  proposer ;  a  mere  mental  deter- 
mination to  accept,  not  indicated 
by  speech,  or  put  in  course  of 
indication  by  act,  is  not  an  accei>t- 
ance.  Nor  does  an  act,  which  in 
itself,  is  no  indication  of  accept- 
ance, become  such  because  accom- 
panied by  an  unevinced  mental 
determination.  Plaintiff,  a  builder 
in  New  York,  received  from  de- 
fendants the  following  note :  **  Upon 
an  agreement  to  finish  the  fitting 
up  of  offices  57  Broadway  in  two 
weeks  from  date,  you  can  com- 
mence at  once."  No  reply  was 
sent,  but  plaintiff  immediately  pur- 
chased lumber  for  the  work  and 
began  to  prepare  it  The  next  day 
the  note  was  countermanded. — 


Reldj  that  the  purchase  of,  and 
work  upon  the  lumber  were  not 
acts  indicative  to  defendants  of 
acceptance,  as  they  were  as  appro- 
priate for  any  other  like  work,  and 
made  no  binding  contract  between 
the  parties.     wTute  v.  CorUes.  4ffl 

6.  Where  a  policv  of  insurance  upon 
the  life  of  one  is  made  payable  to 
and  held  by  another,  but  is  so  held 
in  whole  or  in  part  for  the  benefit 
of  the  insured,  or  of  whomsoever 
he  shall  designate,  the  inTsured  has 
the  power  to  revoke  piv  tanto  the 
authority  of  the  holder,  or  to 
change  the  conditions  of  the  hold- 
ing, and  to  annex  to  it  new  con- 
ditions. And  if  the  insured  suffers 
it  to  remain  in  the  possession  of 
the  holder,  upon  his  promising  to 
pay  a  debt  of  the  insured  out  of 
the  avails  of  the  policy  when  col- 
lected, this  is  a  valid  consideration 
for  the  promise  ;  and  the  creditor 
for  whose  benefit  it  was  made,  al- 
though having  no  knowledge  of 
it  at  the  time,  can  affirm  and  en- 
force it.    HtU^ings  v.  Miner.    456 

7.  So,  if  no  direct  promise  was  made 
by  the  holder,  if  the  insured  made 
the  req^uest  to  and  laid  the  duty 
upon  him,  and  he  did  not  decline, 
or  offer  to  give  up  the  policy  or  the 
interest  of  the  insured  therein,  but 
retains  it  and  receives  the  whole 
amount,  his  consent  is  to  be  pre- 
sumed, and  it  is  equivalent  to  an 
express  promise.  Id. 

8.  A  dispute  having  arisen  between 
plaintiff,  defendant,  and  others,  in 
regard  to  the  location  of  the  boun- 
diSy  lines  of  a  lot  of  land  owned 
by  defendant,  an  agreement  in  wri- 
tmg  to  compromise  and  settle  the 
same  was  entered  into  by  all  the 
parties,  one  provision  of  which  was 
that  M.  should  go  upon  the  land 
and  designate  the  Ime  between 
plaintiff  and  defendant,  as  the  same 
existed  when  M.*s  father  occupied 
the  lot  Defendant  offered  proof 
of  revocation  upon  his  part  ofM-'s 
authority  to  locate  the  Ime,  and 
also  proof  of  actual  location  of  the 
line,  both  of  which  were  rejected. 

Heid^  that  the  agreement  was  a  valid 
and  binding  one,  and  fixed  as  the 
true  line  between  the  parties,  the 
one  that  existed  and  was  recog- 
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nized  when  M.*s  father  occupied 
the  premises,  and  left  only  the 
question  to  be  determined  as  to  the 
location  of  that  line.  But  that  M. 
was  simply  empowered  to  act  as 
arbitrator  upon  this  question,  and 
as  such  his  power  was  revocable. 
That  the  question  should  have 
been  submitted  to  the  juiy  to  de- 
termine the  location  of  the  line, 
and  that  the  rejection  of  the  testi- 
mony^, both  as  to  revocation  and 
location,  was  error.  Wood  v. 
La  Ibyette.  484 

9.  A  contract  valid  in  its  inception, 
becoming  void  by  virtue  of  its  pro- 
visions, may  be  revived  by  the  act 
of  the  parties  thereto,  A  condi- 
tion of  forfeiture  in  a  policy  of  in- 
surance may  be  waived,  and  the 
policy  revived  after  the  happening 
of  the  event,  which  works  Uie  for- 
feiture, by  any  act  from  which  the 
consent  of  the  underwriters  may 
be  inferred.  Sherman  v.  The  JV. 
Fire  Ins.  Go.  626 


10.  In  order  to  rescind  a  contract,  on 
the  ground  of  fraud,  there  must 
not  only  be  a  disaffirmance  of  it 
at  the  earliest  practicable  moment 
after  the  discovery,  but  a  return  of 
all  that  has  been  received  under  it, 
and  a  restoration  of  the  other  party, 
to  the  condition  in  which  he  stood, 
before  the  contract  was  made.  The 
taking  of  any  benefit  under  the 
contract  after  knowledge  of  the 
fraud,  or  changing  the  condition 
of  the  property,  the  subject-matter 
of  the  contract,  is  a  ratification  of 
it.    CM  V.  Hatfield.  538 


11.  Defendant  owned  a  dock  upon 
the  Hudson  river,  which,  prior  to 
May  Ist,  1867,  had  been  used  for 
ft^ij^hting  purposes,  but  was  then 
not  m  use,  which  disuse  detracted 
from  its  value.  He  entered  into 
a  parol  agreement  with  plaintifib 
by  which  he  undertook,  that  in 
case  they  would  cany  on  the 
fireighting  business  from  said  dock 
andrun  a  boat  therefrom  to  the  city 
of  New  York  to  the  close  of  the 
season  of  navigation,  he  would 
guaranty  them  from  all  losses  or 
damages  incurred.  Plaintiff^  in 
pursuance  of  the  agreement,  char- 1 


tered  a  steamboat  and  conducted 
the  business,  as  required,  to  the 
close  of  the  season,  and  in  so  doing 
sustained  a  loss. 
Hddj  that  the  risks  and  liabilities 
incurred  by  plaintiffs  were  a  suffi- 
cient consideration  for  the  promise 
of  defendant,  as  was  also  the  ben- 
efit secured  to  defendant's  prop- 
erty ;  also,  that  the  agreement  was 
not  void  for  want  of  mutuality. 
Sands  v.  Oooke,  564 

13.  A.  S.  entered  into  a  written  con- 
tract with  the  owner  for  the  pur- 
chase of  a  parcel  of  land,  and  un- 
der it  went  into  possession.  Not 
being  able  to  pay  the  purchase- 
money  at  the  time  fixed  by  the  con- 
tract, he  made  a  parol  a^eement 
with  defendant,  by  which  the  la^ 
ter  agreed  to  and  did  pay  a  por- 
tion of  the  purchase-price,  took  the 
title  and  gave  his  bond,  secured 
by  a  mortgage  upon  the  land,  out 
of  the  avails  of  which  the  balance 
was  paid.  It  was  agreed  that  de- 
fendant was  to  hold  the  title  as 
security  for  the  money  advanced, 
the  liability  incurred,  and  certain 
other  claims  against  A.  8.  A.  S. 
continued  in  possession  for  two 
years.  Defendant  then  entered 
mto  possession,  no  portion  of  the 
money  advanced  or  secured  having 
been  paid  him.  By  an  instrument 
in  writing,  not  under  seal,  A.  S. 
assigned  to  plaintiff  all  his  ri^t, 
title,  and  interest,  legal  or  equita- 
ble, in  the  premises. — Heldy 

1st  That  by  the  contract  with 
the  vendor,  A.  S.  became  vested 
with  the  equitable  title  to  the  land, 
which  interest  was  capable  of 
being  mortgaged ;  and  that  under 
the  agreement  with  defendant  the 
latter  took  and  held  the  title  as 
mortgagee,  subject  to  the  right  of 
A.  S.  to  redeem. 

2d.  That  the  terms  of  the  assign- 
ment by  A.  8.  to  plaintiff,  were 
sufficient  to  embrace  and  transfer 
the  equity  of  redemption,  and  as  an 
incident  thereto,  the  right  to  an 
account  of  the  rents  and  profits; 
and  that  as  it  was  not  a  grant,  in 
fee,  or  of  a  fireehold  interest,  a  seal 
was  not  requisite  to  its  validity, 
nor  was  it  invalidated  by  the  fact 
of  defendant  bein^  in  possession, 
and  denying  the  nght  of  redemp- 
tion,   i^oddard  v.  WhiHng,      627 
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See  CoMHOK  Cabbibbs. 

TSNAXn^S  IN  GOMMOK,  8. 
yBin>OB  AND  Ybndbb,  2. 


CONVERSION. 

1.  A  bailee  for  hire,  who  uses  the 
property  contrary  to  the  instnic- 
tions  of  the  bailor,  is  liable  for  a 
conversion  thereof.  Where  pro- 
perty in  the  exclusive  possession 
of  such  bailee,  is  ijijurea  in  a  way 
that  ordinarily  does  not  occur, 
without  negligence,  the  burden  of 
proof  is  upon  the  bailee,  to  show 
that  the  iniury  was  not  occasioned 
by  his  negligence.  Cdllin>9  v.  Ber^ 
nett,  490 

See  Elbction  of  Rbmbdies. 
Stock  Bbokebs. 


CORPORATIONa 

1.  Under  the  act  to  provide  for  the 
incorporation  of  relirious  socie- 
ties (chap.  60,  Laws  of  1813,  8  Ed- 
monds, Stat  687),  the  trustees  of 
such  a  corporation  are  authorized 
to  act  in  its  behalf,  in  taldng  the 
steps  required  by  section  11,  for 
the  purpose  of  effecting  a  sale  of 
its  real  estate,  and  their  acts  are 
binding  upon  it,  although  it  does 
not  appear  they  had  the  express 
sanction  or  authority  of  a  majority 
of  the  corporation.  JIf,  A.  Bap- 
tist Ohurch  V.  Baptiit  Oh,  in  0.  8t, 

131 

3.  Religious  corporations  have  no 
common-law  rights  to  alienate 
their  real  estate,  and  to  constitute 
a  sale  within  the  meaning  of  sec- 
tion 11 ;  there  must  be  a  valuable 
consideration  inuring  to  the  cor- 
poration as  such.  Therefore,  an 
order  of  the  Supreme  Court,  au- 
thorizing a  conveyance  founded 
upon  a  petition,  showing  the  only 
consideration  for  the  contemplated 
transfer,  to  be  a  benefit  to  the  indi- 
'vidual  corporators,  is  without  juris- 
diction, and  a  deed  executed  in 
pursuance  thereof  is  void.         Id. 

8.  A  corporation  cannot  be  formed 
under  the  act  for  the  incorpora- 
tion   of  benevolent,    charitable, 


scientific,  and  missionary  sodetieB 
(chapter  819,  Laws  of  1848),  ex- 
cept for  some  or  one  of  the  pur- 
poses therein  named.  The  right 
to  file  a  certificate  in  the  office  of 
the  Secretary  of  State,  by  which  a 
body  politic  and  corporate  is  to  be 
ipeo  foGto  created,  only  exists  in 
behflSf  of  those  who  bring  them- 
selves within  the  terms  of  tiie  act 
T?ieFeojpi6WTel.Y.NeiiMn.      477 

4.  A  corporation  for  business  purpo- 
ses, having  in  view  pecuniary  gain 
and  profit  to  the  corporators,  does 
not  come  under  this  act,  aJthougjh 
it  may  contemplate  the  promotion 
of  the  tempond  interests  of  others. 

5.  The  consent  and  approbation  of 
a  Justice  of  the  Supreme  Court  re- 
quired by  the  act,  is  but  one  of 
ttie  conmtions  precedent  to  the 
right  to  file  the  certificate,  and  is 
neither  conclusive  upon  the  public 
nor  upon  the  Secretary  of  State, 
who  is  not  required  to  file  a  cer- 
tificate unauthorized  by  the  act. 

Id. 

6.  The  provisions  of  section  2  of 
act  of  1858  (chapter  883  of  the 
Laws  of  1858),  amendmg  the  act 
of  1848  (chapter  40  of  the  Laws 
of  1848),  authorizing  the  forma- 
tion of  corporations  for  manufac- 
turing and  other  purposes,  does 
not  authorize  the  issue  of  stock,  in 
addition  to  the  capital  stock  stated 
in  the  certificate  of  organization, 
and  any  increase  thereof  made 
pursuant  to  the  act  of  1848.  It 
simply  authorizes  Uie  payment  for 
such  stock,  in  property  necessary 
for  the  business  of  the  company 
instead  of  in  cash ;  and  under  its 
provisions  the  whole  capital  stock 
can  be  paid  for  in  property,  and 
when  so  pidd  for,  the  owner  there- 
of is  not  liable  to  the  creditors  of 
the  company  under  section  10  of 
the  act  of  1848.  Sehenck  v.  An- 
drews, 589 

See  Banks  and  Bankbbs. 
Cbmetebt  Assogiatiokb. 
contbactb,  2. 
Devise. 

New  Yobk  Cttt,  9. 
Office  and  Offioobb,  8. 

RaILBOAD  COBPOBATIONa. 

Town  Bonding,  1,  2,  8,  4,  5^ 
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COUNTER-CLAIM. 

1.  In  an  action  brought  to  recover 
damages,  for  the  alleged  unautho- 
rized sale  of  stock,  the  answer  set- 
tmg  up  a  counter-claim,  it  was 
proper  for  the  referee  to  state  an 
account  between  the  parties,  and 
to  ^ye  Judgment  in  favor  of  de- 
fendants for  any  balance  found  due 
them  on  account  of  stocks  pur- 
chased for  plaintiff.  Stewart  v. 
Drake.  449 


COUNTY. 
Bee  BoABD  of  Supervisors. 

DAMAGES. 

1.  Interest  upon  the  value  of  pro- 
perty lost  or  destroyed,  by  the 
wrongful  or  negligent  act  of  de- 
fendfiubt,  is  a  proper  item  of  dama- 
ges. Parrott  v.  K.  and  ilT.  T.  Ice 
Oo.  361 

2.  Where,  under  section  165,  of  the 
Code,  defendant  in  an  action  of 
libel  or  slander  pleads  the  truth  of 
the  matter  charged  as  defamatory, 
and  also  matters  in  mitigation,  the 
allegations  in  justification,  al- 
though unsustained  bv  proor,  are 
no  longer  evidence  or  malice,  to 
be  considered  by  the  Jur^  and 
taken  as  enhancing  plamtiff's 
damages.     KUnek  v.  OcHoif,      427 

8.  In  action  a^inst  a  common  car- 
rier, for  a  failure  to  transport  and 
deliver  goods  in  accordance  with 
his  contract,  the  measure  of  dama- 
ges is  the  value  of  the  goods  at  the 
place  of  destination,  at  the  time 
they  should  have  been  delivered 
pursuant  to  the  contract,  and  in 
the  condition  the  carrier  undertook 
to  deliver  them,  less  the  price  to  be 
pEud  for  his  services,  aturgese  v. 
meea.  462 

4.  An  action  can  be  mahitained  by 
the  owner  of  land  for  an  entry 
thereon  and  ouster,  but  damages 
can  only  be  recovered  for  the  sim- 
ple entry  and  ouster,  and  not  for 
the  continuation  of  the  trespass. 


Those  damages  are  only  recovera- 
ble after  the  possession  has  been 
regained.  (Chxtrch.  Ch.  J.,  Gro- 
YER  and  Allen.  JJ.,  concurring.) 
WoMer  v.  The  B.  and  L.  8,  M.  B. 
Co.  680 

See  EvmsNCB,  2. 

JURISDICTIOiq',  5. 


DECLARATIONS  AND  ADMIS- 
SIONS. 

See  Deed,  2. 

EVIDBNCE,  4. 

HuBBAin)  AND  Wife,  7. 


DECREE. 
iSs0  Foreign  Judgment. 


DIVORCE. 

1.  A  decree  of  divorce  obtained  in 
another  State,  the  defendant  not 
Ijeing  served  with  process,  and 
both  parties  at  the  commencement 
of  the  suit  and  during  its  pendency 
beiuK  residents  of  this  State,  is  in- 
valioL    Soffman  v.  Hoffman,      80 

2.  An  attempt  by  the  defendant  in 
such  suit,  made  in  a  court  of  the 
State  where  decree  was  granted,  to 
set  it  aside,  which  was  defeated 
upon  technical  grounds  solely, 
does  not  affect  the  question.      Id, 

8.  The  record  of  such  decree  is  not 
conclusive  as  to  jurisdiction,  but 
the  facts  therehi  stated  giving  the 
court  Jurisdiction  may  be  disputed. 
This  rule  is  not  in  conflict  with 
section  1,  article  4,  of  Constitution 
of  the  United  States.  Id, 


DEED. 

1 .  Permanent  and  visible  monuments 
referred  to  in  a  deed,  will  control 
courses,  distances,  and  quantitv ; 
but  when  the  monument  called  for 
is  not  found,  nor  its  location  or 
existence  proven,  the  lands  must 
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be  located  by  the  other  parts  of  the 
description.  And  where  the  grant 
describes  the  premises  by  definite 
and  distinct  boundaries,  from  which 
the  lands  conveyed  may  be  located, 
no  extrinsic  facts  or  parol  evidence 
of  intent  can  be  resorted  to,  to  con- 
trol or  vary  the  description.  Drew 
V.  Sfjoift,     J  204 

2.  In  an  action  of  ejectment  against 
a  ^ntee,  holding  under  a  deed 
which  under  the  fubove  rules  gave 
him  title  to  the  locfu^  in  quo. — udd^ 
that  plaintiff  was  not  entitled  to 
recover  upon  proof  of  prior  pos- 
session, other  than  an  adverse  pos- 
session for  a  period  which  would 
bar  an  entry,  and  that  the  admis- 
sion of  evidence  of  the  statements 
and  declarations  of  defendant, 
tending  to  vary  the  description  was 
error.  Id. 

8.  In  a  deed  of  a  flouring  mill  and 
premises,  was  contained  the  follow- 
mff  grant:  "Together  with  the 
pnviTege  of  taking  from  the  mill 
race  875  cubic  inches  of  water 
under  thirteen  feet  head,  when 
^ere  shall  be  so  much  water  in 
said  race,"  etc. — Heldy  the  deed 
ffranted  the  privilege  of  taking 
from  the  race  375  inches  of  water 
and  no  more,  under  whatiM^er  head 
tibe  grantee  might  take  it,  up  to 
thuteen  feet  (Kapallo,  J.)  Tar- 
ranee  v.  Oonger.  840 

V 

4.  A  recital  m  a  deed,  formhig  a  link 
in  the  chain  of  title  of  any  &ct8, 
which  should  put  a  subsequent 
grantee  or  mortgagee  upon  inquiry, 
and  cause  him  to  exsonine  other 
matters,  by  which  a  defect  in  the 
title  would  be  disclosed,  is  con- 
structive notice  of  such  defect 
But  basis  of  this  rule  is  negligence, 
and  it  is  only  applicable  to  cases, 
where  the  purchaser  or  encumbran- 
cer is  diargeable  with  gross  negli- 
gence in  not  making  the  examina- 
tion.   Acer  V.  Westeott  v  884 

5.  The  recital  in  a  deed  was  in  sub- 
stance, that  it  was  made  in  pursu- 
ance of  a  contract  with  A.,  of 
whom  the  grantee  was  assignee, 
and  as  such  entitled  to  the  convey- 
KaQQ,-^HM,  that  the  legal  infer- 


ence fix)m  the  facts  stated  was  in 
support  of  the  title,  and  there  was 
nothin|^  therein  imposing  upon  a 
bona  ^de  mortgagee,  the  duty  of 
examining  the  contract  or  assign- 
ment, for  the  purpose  of  ascertain- 
ing if  there  were  latent  defects  in 
the  title,  or  latent  equities  in  &vor 
of  the  assignor.  M, 

See  Equity,  2, 4. 

Tenants  in  Comuon,  8. 

DEPOSITOR 
Bee  Banks  and  Banking.  L 

DEVISE. 

1.  A  devise  to  an  unincorporated 
charitable  association  is  void,  and 
is  not  made  valid  by  the  incorpora- 
tion of  sudi  association  after  the 
death  of  the  testator.  So,  also,  a 
subsequent  amendment  of  its  char- 
ter, imparts  no  vitality  to  a 
devise  to  a  corporation,  not  author- 
ized to  take  at  the  time  of  such 
death.  White etal,Espn,Y, Howard. 

144 

2.  *A  devise  to  a  corporation  or- 
ganized under  the  laws  of  another 
State,  is  void,  unless  it  is  autho- 
rized BO  to  take  by  a  statute  of 
this  State,  although  by  its  charter 
it  has  that  authonty.  Id 

DISCHABQE. 
Bee  Bansbuft  Act,  1,  2. 

DISCRETION. 
Bee  Afpbal,  1,  5. 

DOWER. 
Bee  MoBTGAGE,  6. 

DRAFT. 
Bee  Bn jiS  of  Exchange. 

EASEMENT. 

1.  The  rule  of  law  which  creates  an 
easement  in  favor  of  one  or  two 
tenements  or  heritages  belon^ng 
to  a  single  owner,  upon  the  sale 
of  one  of  them,  is   confined  to 


*  This  pangnph  was  inadTcrtantly  omitted  In  the  BjlUhiu  to 
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cases  where  there  is  an  apparent 
sifn  of  servitude  on  the  part  of  the 
omer,  which  would  indicate  its 
existence  to  a  person  reasonably 
familiar  with  the  subject  upon  an 
inspection  of  the  premises.  The 
owner  of  two  adjoining  houses 
and  lots  in  the  ci^  of  New  York, 
known  as  Nos.  88  and  85,  built  a 
▼ault  half  in  the  lot  of  each,  ex- 
tended the  diyision  fence  over  the 
center  of  the  vault,  and  then 
erected  an  out-house  for  each 
dwelling,  on  either  side  of  the 
fence,  over  the  vault  A  drain 
from  the  vault  ran  through  the 
lot  of  No.  85.  Defendant  pur- 
chased No.  85,  receiving  a  fbll- 
covenant  deed  without  reservation. 
After  that,  plaintiff  purchased  No. 
88.  Defendant  closed  up  the 
drain. — HM^  the  servitude  was 
not  apparent,  and  no  easement 
existed  hi  &vor  of  No.  83.  But- 
ierworth  v.  Orattfard,  848 


EJECTMENT. 


See  Dbed,3. 


ELECTION  OP  REMEDIES. 

1.  Where  a  party  has  an  election  be- 
tween two  inconsistent  remedies, 
he  is  confined  to  that  which  he 
first  chooses.  W.  and  defendant 
were  Joint  owners  of  a  sloop.  De- 
fendant, ignoring  W.'s  rights,  sold 
the  whole  vessel  to  M.  W.,  after 
the  sale,  took  and  retained  posses- 
sion. M.  thereupon  libeled  the 
vessel,  as  owner,  in  the  United 
States  District  Court  She  was 
seized  by  the  marshal,  and  M., 
having  obtained  Judgment  by  de- 
fault, she  was  delivered  to  him. 
W.  assi^ed  his  interest,  and  also 
his  claim  against  defendant,  to 
plaintiff,  who  sues  for  conversion. 
MUdy  that  W.,  having  elected  to 
assert  his  rights,  by  retaining  pos- 
session, and  revising  to  recognize 
the  sale,  he  and  his  assignees  were 
precluded  firom  mamtaining  an  ac- 
tion for  the  conversion.  Boder- 
mund  V.  Olark,  854 

Bee  Catjsb  of  AcnoK,  6. 

SiCKBLS — ^VOL.   L  91 


EMINENT  DOMAIN. 

See  Statutes,  11. 


EQUITY. 

1.  While  equity  may  not  interfere 
to  secure  to  a  party  a  Icjgal  right 
of  no  value,  it  will  not  interpose 
to  restrain  him  from  enforcing 
such  a  right    (MUan  v.  Jk^ere, 

511 

%.  The  rule  that  a  deed  absolute  upon 
its  &ce,  can  in  equity,  be  shown 
by  parol  or  other  extrinsic  evi- 
dence, to  have  been  intended  as 
a  mortgage  has  been,  upon  the 
fullest  consideration,  deliberatelv 
established  in  this  State,  and  wiU 
not  be  departed  from.  Horn  v. 
KetsUae.  605 

8.  The  rule,  **  that  he  who  asks 
equity  must  do  equity,"  will  be 
applied  where  an  adverse  equity 
grows  out  of  the  controversy  be- 
fore the  court,  or  out  of  circum- 
stances which  the  record  shows  to 
be  a  part  of  its  history,  or  where  it 
is  so  connected  with  tiie  cause  as 
to  be  presented  in  the  pleadhi^ 
and  proofe,  with  full  opportumtv 
afforded  the  party  thus  recrimi- 
nated, to  explain  or  refute  the 
charges.      Comatock  v.  Johnston, 

615 

4  Defendant's  ancestor  conveyed  to 
plaintiff's  grantor  certain  real 
estate,  on  wnich  stood  a  carding 
machine  and  clothing  works  ana 
shops :  and  also  granted  the  privi- 
lege of  drawing  m>m  their  dam  a 
simcient  quantity  of  water  '*for 
the  use  of  said  works."  From  the 
time  of  the  grant,  and  for  more 
than  fortiv  years,  an  open  space  in 
front  of  tne  mill,  which  belonged 
to  defendants,  had  been  used  for 
piling  and  sawing  wood  for  the 
use  of  the  mill.  Plaintiff  placed 
thereon  a  buzz-saw  propelled  by 
the  water  from  defendant's  dam. 
Defendant  thereujpon,  shut  off  the 
water,  and  plaintiff  obtained  Judg- 
ment, ei\]oining  defendants  from 
depriving  him  of  the  water  to 
wliich  he  was  entitled  under  his 
deed. — Hdd^  that  the  words  used 
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in  the  grant  under  which  plaintiff 
held,  were  to  be  taken  as  a  mea- 
sure of  quantity,  and  did  not  limit 
the  use  of  the  water  to  the  parti- 
cular machinery  specified,  and  his 
use  of  the  water  to  propel  the 
buzz-saw  did  not  work  a  forfeiture 
of  the  grant  of  the  right  to  its  use. 
But  that  plaintiff  was  not  author- 
ized, in  erecting  any  madiinery 
upon  the  land  in  front  of  his  miU 
not  necessary  for  its  use  as  it  had 
been  used,  and  was  in  the  wrong 
in  placing  and  using  the  buzz-saw 
thereon.  Judgment,  therefore^ 
modified  so  as  to  ex^oin  plaintiff 
fix)m  so  using  the  buzz-saw.      Id, 


EQUITABLE  CONVERSION. 


See  WiLLB,  1. 


EQUITABLE  MORTGAGE. 
See  Equttt,  2. 

MORTGAGB,  5,  7,  8. 


ESTOPPEL. 

1.  One  party  to  a  contract  is  not 
estopped  m>m  enforcing  it,  by  the 
execution  of  an  instrument  pur- 
porting to  cancel  the  contract  for  a 
oonsiderationf  where  none  in  &ct 
is  received  by  him,  and  the  act  is 
induced  by  the  false  representations 
of  the  agent  of  the  other  party, 
although  the  latter  has  acted  upon 
the  fiJth  of  the  declarations  con- 
tained in  said  instrument,  in  set- 
tling the  accounts  of  the  agent 
EoCden  y.  Putnam  Fire  Ins,  Co, 

1 

2.  Where  the  owner  of  property  con- 
fers upon  another  an  apparent  titJe 
to,  or  power  of  disposition  over  it, 
he  is  estopped  from  asserting  his 
title  as  against  an  innocent  third 
party,  who  has  dealt  with  the  ap- 

^  parent  owner  iu  reference  thereto, 
without  knowledge  of  the  claims 
of  the  true  owner.  The  ri^ts  of 
such  third  party,  do  not  depend 
upon  the  actual  title  or  authori^ 
of  the  one  with  whom  he  dealt. 


but  upon  the  act  of  the  owno' 
which  precludes  him  from  dispu- 
ting the  title  or  author!^,  he  has 
apparently  conferred.  McNeil  v. 
The  Temih  Nat.  Bank.  825 

See  EiiBcnoN  of  Remedib& 


EVICTION. 
Bee  Leahb,  4,6. 


EVIDENCE. 

1.  In  an  action  where  the  defence  is 
usury,  evidence  that  plaintiff  had 
loaned  money  at  other  times, 
prior  to  the  transaction  in  ques- 
tion at  usurious  rates  of  interest, 
is  inadmissible.  Bo$8y,Aekerman. 

310 

2.  In  an  action  for  breach  of  cove- 
nants in  a  deed  granting  a  water 
power,  the  reception  or  evidence 
of  the  comparative  value  of  the 
use  of  the  mill  as  it  was,  and  as  it 
would  be,  with  a  given  amoimt  of 
power,  without  any  evidence  that 
such  amount  of  power  would  have 
been  obtained,  if  the  stipulated 
amount  of  water  had  been  fur- 
nished, is  error.  Tmranee  v.  Otm- 
ffer^  840 

8.  In  an  action  against  a  common 
carrier,  a  letter  from  plaintiff's 
agent,  who  made  the  contract  for 
hnn,  directed  to  and  received  by 
defendant,  in  which  letter  the 
agent  stated  the  contract,  as  he 
claimed  it  to  be,  was  offered  and 
received  in  evidence. — Held^  the 
evidence  was  competent  and  pro- 
perly received.   Sturaess  v.  BimlL 

482 

4.  The  declarations  and  admissions 
of  a  party  to  the  record,  of  any 
fiict  material  to  the  issue,  are  com- 
petent evidence  against  him, 
although  they  are  inconsistent 
with  and  tend  to  contradict  the 
testimony  of  other  witnesses  called 
by  the  adverse  party.  WtUitune  v. 
Sargeant,  481 

5.  Plaintiff  sought  to  recover  as  upon 
tlie  resdasion  of  a  contract,  for  the 
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EQTchaae  of  an  tmdlrided  share  or 
iterest  in  certain  oil  property  in 
Pennsylvania.  The  assignment 
entitled  plaintiff,  to  receiye  a  pro- 
portionate nmnber  of  shares  of  the 
stodc  of  an  incorporated  associa- 
tion, when  it  was  ftilly  organized. 
Defendant  offered  to  show  that 
plaintiff  recdved  the  stock  in  ac- 
cordance with  the  contract,  and. 
had  never  returned  it,  or  canceled 
it,  or  offered  so  to  do.  This  evi- 
dence was  excluded. — ^£^.  Error. 
That  if  the  certificate  of  stock 
was  received  after  imowledge  of 
fraud,  it  was  an  election  to  abide 
by  the  contract,  if  before,  plaintiff, 
upon  a  rescission  was  bound  to 
transfer  or  tender  it  to  defendants. 
CM  V.  HatpM,  588 

6.  The  dissolution  of  a  copartnership 
may  be  proved  bv  parol,  and  a 
ceitificate  signed  by  one  of  the 
copartners  to  the  effect,  that  he 
has  purchased  the  interest  of  the 
other  members  of  the  firm,  is  com- 
petent evidence  upon  the  question, 
whether  such  an  agreement  was  in 
&ct  made,  and  as  corroborative 
of  the  all^d  parol  contracts. 
Bhnffnon  v.  JPafnom.  560 

7.  A  formal  notice  of  dissolution, 
signed  by  all  the  partners  and  pub- 
liSied,  and  a  formal  transfer  of  the 
partnership  property  to  a  third 
person,  are  not  conclusive  evi- 
dence of  the  time  of  dissolution. 

Id, 

8.  The  rule  that  a  deed  absolute 
upon  its  fiice,  can  in  equity,  be 
shown  by  parol  or  other  extrinsic 
evidence,  to  have  been  intended  as 
a  mortgage  has  been,  upon  the 
fhllest  consideration,  deliberatelv 
established  in  this  State,  and  will 
not  be  departed  from.  Horn  v. 
KetdUu,  605 

9.  The  want  of  a  personal  agreement 
by  the  borrower  to  repay  the 
money,  is  not  conclusive  evidence 
that  tiie  conveyance  was  not  in- 
tended as  a  mortgage;  but  is  a 
circumstance  to  be  considered 
with  the  other  circumstances  in 
the  case.  Id, 

Set  Bbbdb,  1, 2. 

FOBEIGK  JUDGHBNT. 


Pabtnebship,  2, 8, 4. 
TBIAIi,  1, 0, 10. 


BXOUSB. 

1.  It  is  no  excuse  for  the  non-service 
of  copies  of  the  case,  as  required 
by  rule  7  of  this  court,  tiiat  ajjpel- 
lant  has  not  caused  the  return  to 
be  made  and  filed,  as  required  by 
rule  2.    Sage  v.  VoUoBmng,        44B 


FALSE  PRETENCES. 

1.  The  design  of  the  statute  against 
obtaining  money,  etc,  under  fidse 
pretences,  is  to  protect  those,  who 
for  an  Jumest  purpose,  are  induced 
tnr  &lse  and  frauaulent  representa- 
tions to  give  credit  or  part  with 
their  property,  and  not  to  protect 
those,  who  do  this  for  unworthv  or 
illegal  purposes.  When,  therefore, 
the  Indictment  charged  that  the 
prisoner  falsely  or  fraudulently  re- 

$  resented  he  had  a  warrant  against 
[.^  and  therebv  induced  him  to 
dehver  up  to  prisoner  a  watch  and 
diamond  ring. — Held^  that  the  pro- 
perty must  have  been  parted  with, 
as  an  inducement  to  a  supposed 
officer  to  violate  the  laws  and  his 
duties,  and  the  indictment  could 
not  be  sustained.  (Pbgkham,  J., 
dissenting.)  McOord  v.  PeopU,  471 


PINDINOS   OP  PACT   ANP 
CONCLUSIONS  OP  LAW. 

1.  The  right  of  a  party  in  a  case 
tried  by  a  referee,  to  have  separate 
findings  of  fact  and  conclusions  of 
law,  &  a  substantial  one.  Van 
Slyke  V.  HyaM.  259 

2.  Where  a  referee  has  failed  to  pass 
-  upon  material  questions  of  fact  and 

law,  the  proper  practice  is  to  applv 
to  the  court,  to  send  the  case  back 
to  the  referee,  to  pass  specifically 
upon  such  questions  or  to  re-settie 
his  report  Should  the  application 
be  denied,  upon  an  appeal  from 
the  Judgment  the  proceedings  to 
obtsdn  mrther  findings,  can  be  in- 
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serted  in  the  record,  and  the  mate- 
riality of  the  flndiiigs  asked  for, 
can  be  determined  at  General  Term 
or  in  this  court  upon  the  appeal 

Id, 

8.  In  such  a  case  the  presmnption, 
that  all  material  facts  of  which 
there  was  evidence  have  been 
found  against  the  appellant,  will 
not  apply  in  respect  to  those  mat- 
ters as  to  which  he  has  sought  to 
obtain  specific  findings,  but  they 
will  be  reguded  in  the  same  man- 
ner as  facts,  which  upon  trial  the 
court  has  refiised  to  submit  to  the 
jury.  Id. 

4  The  findings  of  a  referee  are  to 
receive  the  most  fkvorable  con- 
struction, of  which  they  are  capa- 
ble, for  the  purpose  of  upholdmg 
the  judgment   MiUy.  Grant  496 

5.  Where,  in  an  action  tried  by  a 
referee,  the  case  does  not  contain 
anv  of  the  evidence,  but  simply  the 
reieree^s  findings  of  fact  and  con- 
clusions of  law,  the  presumption  is, 
thit  there  was  no  evidence  from 
which  anv  other  facts  could  be 
found,  and  where  the  conclusions 
of  law  are  excepted  to  the  ques- 
tion is,  whether  such  conclusions 
are  warranted  by  the  facts  found. 
Stoddard  v.  WMUng,  627 

6.  A  party  must  be  held  to  have  be- 
lieved each  witness  called  by  him 
credible,  and  to  have  so  presented 
him  to  the  court  A  referee  has  a 
right  to  find  a  witness  mistaken ; 
and  if  there  is  a  contradiction  be- 
tween him  and  another,  to  decide 
the  qnestion  of  finct  contrary  to  his 
statement  But  he  cannot  judi- 
cially deem  an  uncontradicted 
witness,  testifying  against  the  par- 
ty calling  him,  fuse  and  peijured, 
and  so  holding  to  infer  the  truth 
of  the  matter  to  be  the  reverse  of 
what  was  testified.  Fordham  ▼. 
ShnUh,  688 

7.  The  continnance  in  possession  of 
a  grantor  of  real  estate  after  the 
conveyance,  while  it  may  be  a  cir- 
cumstance propor  to  be  considered 
in  connection  with  other  evidence 
tending  to  show  a  design  to  de- 
fraud creditors,  does  not  of  itself, 
warrant  a  finding  as  a  l^gal  con- 


clusion, that  the  deed  was  fraudu- 
lent   CHuU  v.  Nmokkrh,  684 

Bee  Affbal,  8, 4, 0, 6. 

HUBBAin)  AND  WiFB,  5. 

BuBHiaaEOH  op  Cohtboyebst. 


FOREIGN  CORPORATIONa 


BeeyffiUA,^ 


FORECLOSURE. 


Bee  SuBFLua  Moiibys. 


FORGED  SIGNATURE. 
See  Bills  of  Ezchakqs. 


FOREIGN  JUDGMENT. 

1.  A  decree  of  divorce  obtained  in 
another  State,  the  deitodant  not 
being  served  with  process,  and 
both  parties  at  the  commencement 
of  the  suit  and  during  its  pendency 
bein^  residents  of  this  State,  is 
invaBd.  An  attempt  by  the  de- 
fendant In  such  suit,  made  in  a 
court  of  the  State  where  decree 
was  granted,  to  set  it  aside,  which 
was  defeated  upon  technical 
grounds  solely,  does  not  affect  the 
question.  Tne  record  of  such  de- 
cree is  not  conclusive  as  to  Juris- 
diction, but  the  &cts  therein  stated 
giving  the  court  lurisdiction  may 
be  duputed.  This  rule  is  not  in 
conflict  with  section  1,  article  4^ 
of  Oonstltntion  of  the  United 
States.    Effffman  v.  Hoffinan.     80 


FORMER   ADJUDICATION. 

1.  Defendant  took  the  horse  of  plain- 
tiff to  board,  with  instructions  not 
to  use  him ;  he  did  use  him  and 
the  horse  was  foundered.  Plain- 
tiff abandoned  the  horse  and 
brought  suit  for  conversion.  De- 
fendant brought  suit  in  justice's 
court  for  the  K>ard  of  the  horse ;  in 
that  action  the  plaintiff  herein  in 
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his  answer  set  up  the  oonyereion. 
This  was  demnrred  to,  and  the  Jus- 
tice sustained  the  demurrer,  hold- 
ing Uiat  it  was  no  defence,  and 
a  recovery  was  had  for  the  amount 
of  the  claim.  Defendant,  by  su^ 
plementaiy  answer,  pleaded  this 
former  ac^udication  in  bar. — ffeldy 
that  the  remedy  for  the  erroneous 
decision  of  the  Justice,  should  be 
sought  in  that  suit;  that  the  re- 
covery therein  necessarily  ad- 
judged a  performance  of  his  con- 
tract by  the  defendant,  and  that 
there  was  no  conversion.  The 
judgment,  therefore,  was  a  bar. 
CoUins  V.  BenneU,  490 

FRAUD. 

1.  One  M.  held  a  judgment  against 
plaintiff  for  over  $2,000.  He  pro- 
posed to  plaintiff  to  discharge  it 
for  $600.  This  offer  was  not  ac- 
cepted. R.,  a  straneer  to  plaintiff, 
by  faslely  representmg  that  he  was 
a  Mend  of,  and  came  from  plain- 
tiff, induced  M.  to  assign  the  Judg- 
ment to  him  for  $500.— .fieZtZ,  that 
the  only  one  injured  by,  or  who 
could  complain  of  the  fraud,  was 
M.,  and  that  plaintiff  was  not  en- 
titled to  the  benefit  of  the  pur- 
chase. (Rafallo  and  Peckham, 
J  J. ,  dissenting.)    Qa/rvey  v.  Ja/rvU. 

810 

3.  In  order  to  rescind  a  contract,  on 
tiie  ground  of  fraud,  there  must 
not  only  be  a  disaffirmance  of  it  at 
the  earliest  practicable  moment  af- 
ter the  discovery,  but  a  return  of 
all  Uiat  has  been  received  under  it, 
and  a  restoration  of  the  other 
party,  to  the  condition  in  which  he 
stood,  before  the  contract  was 
made.  The  taking  of  any  benefit 
under  the  contract  after  knowledge 
of  the  fraud,  or  changing  the  con- 
dition of  the  property,  the  subject- 
matter  of  the  contract,  is  a  ratifi- 
cation of  it    Cobb  V.  Hatfidd.    588 

See  Husband  Ain>  Wits,  6. 

SUBHISSION    OF    CONTROVERST. 

FRAUDULENT      CONVEY- 
ANCES. 


Bee  FiKDiNGS  of  Fact  and 
CLUSioKS  OF  Law,  7. 

HXTBBAND  AND  WiFB,  6. 


CON- 


GENERAL  TERM. 
See  Appeal,  2, 7,  8, 17. 

GOLD  com. 

iS^  Judgment. 

GUARANTY. 

1.  Defendant  ^aranteed,  that  B.  &  S. 
should  receive  and  pay  for  a  steam 
engme  and  two  boilers,  of  a  given 
capacity  and  power,  particularly 
described,  at  an  a^eed  price.  By 
an  agreement  or  the  principals, 
without  the  assent  of  the  surety, 
an  engine  with  three  boilers,  and 
of  a  greater  capacity  and  power, 
at  an  additional  price,  was  substi- 
tuted. 

Edd,  that  the  change  in  the  contract 
was  a  material  one,  imposing  en- 
tirely new  obligations  upon  the 
contracting  parties,  and  dischar^ 
the  surety  from  any  liability. 
Chrant  v.  Smith,  68 


GUARDLIN  AND  WARD. 

1.  A  guardian  in  socage  may  lease  the 
lands  of  his  ward  for  a  term  as  long 
as  he  continues  guardian,  or  for 
any  number  of  years  wiUiin  the 
minority  of  the  ward.  The  lease, 
however,  is  subject  to  its  beinc  de- 
feated by  \he  appointment  of  an- 
other guardian,  pursuant  to  the 
statute,  and  his  election  to  avoid 
it    Emerson  v.  Spker.  594 


HIGHWAY. 

1.  The  owner  of  the  land  over  which 
a  street  or  highway  passes,  has  a 
right  to  excavate  the  soil  under  the 
surface,  and  to  use  the  space,  so 
long  as  he  does  not  interfere  with 
the  public  right  of  way.  Mc  Carty 
V.  City  of  ^aeuee.  194 

2.  The  making  and  improvements  of 
public  highways,  and  the  imposi- 
tion of  taxes,  are  among  the  ordi- 
nary subjects  of  legislation.    The 
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legislature,  therefore,  has  power  to 
direct  the  construction  of  a  highway 
in  any  town,  to  compel  the  crea- 
tion of  a  town  debt  by  the  issue  of 
its  bonds,  and  to  impose  a  tax  upon 
the  property  of  the  town  to  pay 
the  bonds,  without  the  consent  of 
the  citizens  or  town  authorities. 
Ihe  PeopU  ex  reL  v.  Floffg,     401 

8.  Where  the  owner  of  land  in  a  Tillage 
lays  out  streets  through  the  same, 
divides  the  residue  into  village  lots, 
causes  a  map  of  the  same  to  be 
recorded  in  the  county  clerk^s 
office,  and  conveys  the  lots  boun- 
ded on  such  streets,  if  the  same  are 
not  accepted  by  the  proper  autho- 
rities, or  worked  and  used  as  pub- 
lic highways,  they  do  not  become 
such.  Wohler  ▼.  The  B,  d  L.  8. 
B,  R  Oo,  686 

See  CoNBTrrnnoiVAL  Law,  8. 


HOTEL   KEEPER 
See  Inkksbfbb. 


HUSBAND  AND  WIFK 

1.  Where  the  real  estate  of  a  wife  is 
mortgaged  to  secure  the  debt  of 
her  husDi^d,  she  occupies  the  po- 
sition of  a  surety,  and  she,  and 
those  claiming  under  her,  are  enti- 
tled to  the  benefit  of  the  rules,  pro- 
hibiting the  dealing  of  the  creditor 
with  the  principal  debtor,  to  the 
prejudice  of  the  surety.  An  ex- 
tension of  the  time  or  payment, 
without  her  assent,  is  sudbi  a  deal- 
ing, and  discharges  the  mortgage. 
Bank  qf  Albion  v.  Bwme.  170 

2.  Whether  it  can  be  showii,  by  ex- 
trinsic evidence  or  verbal  agree- 
ment, that  such  a  mortgage,  con- 
ditioned for  the  payment  of  a  sum 
certain  within  a  specified  time, 
was,  in  fact,  given  as  a  continuing 
guaranty  for  any  and  aU  indebted- 
ness to  the  amount  stated,  quere. 
At  least,  such  efiect  cannot  be  given 
to  the  security,  without  competent 
proof  of  the  assent  of  the  mort^ 
gor.  Id. 

8.  The  agency  of  the  husband  to  bind 
the  wife,  to  be  inferred  flx>m  the 


possession  of  the  mortgage,  has 
respect  to,  and  is  limited  oy,  the 
terms  of  that  instrument  id. 

4  The  fact  that  the  mortoagee  had 
no  actual  knowledge  of  me  fiu^ 
that  the  wife  ownedthe  mortgaged 

E remises,  and  of  the  resulting  re- 
ktionship  of  principal  and  suretjy 
between  the  husband  and  wife,  is 
not  material  where  the  title  is  on 
record.  He  is  chargeable  with 
knowledge.  Id. 

6.  The  defendant,  a  married  woman, 
had  been  in  pajlaierBhip  with  H., 
owning  half  the  stock  in  trade,  and 
half  the  real  estate  occupied  for  the 
purposes  of  the  business,  which 
was  carried  on  in  the  name  of  H. 
and  herself,  her  husband  acting  as 
her  agent.  Defendant  bought  oat 
her  partner,  and  with  her  know- 
ledge, the  business  was  subsequent- 
ly carried  on  by  the  husband  in  his 
own  name,  wi&out  any  control  or 
interference  by  her;  betaking  poe- 
session  of  the  assets  of  the  firm,  and 
using  them  in  the  business  for  his 
own  benefit,  until  he  fiuled,  when 
he  assigned  the  personal  property 
for  the  Dcnefit  of^creditors,  without 
any  claim  thereto  on  the  part  of 
defendant.— j5<^,  that  the  dissolu* 
tion  of  the  partnership  was  a  revo- 
cation of  the  husband^s  agency,  and 
her  knowledge  of  the  manner  of 
conducting  the  business  thereafter 
implied  an  assent,  and  would  pre- 
clude her  from  deriving  any  bene- 
fit therefi'om ;  and  that  a  finding 
of  the  referee,  that  the  business 
was  defendant's  conducted  by  the 
husband  as  her  agent,  could  not  be 
sustained,  either  as  a  finding  of 
fact  or  conclusion  of  law.  Also, 
hMy  that  necessary  expenditures 
upon  the  real  estate,  not  exceeding 
the  amount  of  personal  property 
received  firom  the  wife,  were  pro- 
perly made,  and  for  any  excess,  if 
claimed,  the  proper  remedy  was 
by  creditor's  bill  for  an  accounting. 
HamiUon  etoLy.  IkmgUm.       218 

6.  Where  a  husband,  with  a  fraudu- 
lent intent,  obtained  from  his  wife 
a  power  of  attorney,  authorizing 
him  to  do  business  in  her  name  ana 
as  her  agent,  and  after  having  by 
false  and  fraudulent  statements 
established  a  fictitious  credit,  by 
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means  whereof  lie  obtained,  upon 
credit,  lar^  amounts  of  ffoods,  a 
portion  of  which  he  sola  in  th^ 
ori^al  package  at  leas  than  cost, 
and  then  induct  his  wife  to  make 
an  assignment,  the  wife  haying  no 
knowlSge  of  the  fraudulent  intent 
— SUd,  that  the  wife  is  chargeable 
with  knowledge  of  the  fraudulent 
scheme  of  her  agent,  the  husband, 
and  the  assignment  is  void.  (Gbo- 
YBB,  J.,  FoLOBK  and  Rafallo, 
JJ.,  concurring.)  Warmer  v.  War- 
rm,  228 

7.  In  an  action  brought  by  the  as- 
signee against  a  sheriff,  who  had 
tc&en  the  assigned  property  upon 
attachment  against  tne  wife. — 
Sddy  that  the  declarations  of  the 
husband,  disconnected  with  any 
act  of  his,  as  agent,  made  in  the 
absence  of  the  wife,  were  not  com- 
petent evidence.  Id. 

8.  An  acceptance  bv  a  wife  from  her 
husband  of  a  policy  of  insurance 
upon  his  life,  procured  by  him  for 
her  benefit,  v^thout  previous  au- 
thority from  her,  is  a  sufficient 
adoption  of  his  act,  and  constitutes 
a  valid  contract  between  her  and 
the  company  issuing  the  policy. 
I7ump9(m  v.  The  A.  T.  L.  and  8. 
Ins.  Go.  674 

/6!80  MOBTQAGB,  6. 


INDICTMENT. 


Bee  Fajjsr  Pbbtencbs. 


INJUNCTION. 
See  Equitt,  4. 


INNKEEPER. 

1.  Plaintiff,  a  guest  in  defendant's 
hotel,  offered  to  the  book-keeper  a 
large  package  containing  jewelry, 
and  without  stating  its  contents, 
requested  him  to  deposit  it  in  the 
sate.  The  book-keeper  replied 
that  it  was  not  necessary,  and 
requested  plaintiff  to  take  it  to  his 


room,  saying,  it  would  be  Just  as 
safe  there.  When  plaintiff  was 
ready  to  leave  he  packed  his  trunk, 
in  which  the  package  then  was, 
delivered  up  the  key  of  his  room 
to  the  hotel  clerk,  and  requested 
the  trunk  to  be  brought  down 
immediately.  This  was  not  done ; 
and  upon  plaintiff's  calling  for  it 
shortly  after  it  was  found  broken 
open  and  the  package  stolen. -.fi<^, 
that  defendant  could  not  be  held 
responsible  for  a  refusal  to  receive ; 
but  that  there  was  a  **  neglect  to 
deposit*'  within  the  meaning  of 
the  innkeepers'  act  of  1855.  (Caws 
of  1855,  chapter  421.)  BendeUon 
V.  French,  266 

2.  That  said  act,  however,  only 
relieves  the  hotel  proprietor  from 
losses  occasioned  by  such  neglect ; 
and  that,  as  in  this  case,  the  loss 
happened  at  a  time  when  the  pack- 
age, if  it  had  been  deposited,  would 
have  been  returned  to  the  guest  to 
be  packed  prior  to  departure, 
defendant  was  liable.  IcU 


INSOLVENT  DEBTOR. 

1.  An  order  of  discharge,  issued 
under  the  act  providing  lor  the  dia- 
charge  of  a  debtor  imprisoned  on 
execution  (art.  6,  title  1,  chap.  5, 
part  2,  Revised  Statutes),  will  not 
per  96  protect  a  sheriff  acting  under 
It,  unless  it  contain  recitals  of  all 
the  facts  necessary  to  give  Juris- 
diction to  the  court  granting  it 
It  is  not  sufficient  that  it  showa 
general  Jurisdiction  of  the  subject- 
matter  ;  but  that  Jurisdiction  of 
the  person  and  of  the  especial  case, 
was  acquired  by  the  taking  of  the 
necessary  steps  prescribed  by  the 
statute  to  that  end.  BvUymote  v. 
Cooper.  286 

2.  If  the  order  fails  in  any  of  these 
particulars,  the  facts  needful  to 

five  Jurisdiction   must  be   esta- 
lished  by  proof  dUuvde.  Id. 

8.  The  court  does  not  acquire  Juris- 
diction to  issue  the  order,  unless  at 
the  time  of  the  presentation  of  the 
petition,  there  is  indorsed  thereon 
an  affidavit  in  the  form  prescribed 
by  section  5,  sworn  to  by  the  appli- 
cant. Id. 


^'^^  w  ^^^A]^l^  \Kh,  < 
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Vl^'^aeiorj  «"^   machineij 
'■Jo<^  ZatcwA  to  Bell  the  same 
tiii^^ie^    to  be  eiecuted 
W  '^'  Se  "'"''^   parch  B«e-price 
ri^^i,  C.  w  pay  for  insurance. 
"KI^  iosnred  with  defendant, 
Pptjf^e   *•■*    premium.      The 
■^jj^  contained  conditions  pre- 
fl^eat,  ■I'  ■^''Be  Uie  same  wss  held 
J,  cjllBteral  seouity,  and  also  re- 
(liictions  upon  the  use  of  inflam- 
loiblellquids  used  as  a  light  Ker- 
osene oil  was  used 
poees.—Hdd,  lat  '. 
fcflurahle  interest  in  the  property 
iuelf.    3d.  The  policy  was  in  fact 
ttJcen    for  C.'h   benefit  npon  the 
property,  and  nut  npon  tLe  debt 
■gamst  him,  and  was  not  held  as 
collateral  security  within  themeon- 
tng  of  Uia  condition.    Sd.  That  in- 
asmuch as  the  legislature  has  de- 
clared certain  grades  and  qnalities 
or  kerosene  proper  and  safe  to  use, 
the  right  to  t^e  .judicial  notice 
could  not  be  Invoked,  to  establish 
its   inSammable  (i.   e.,   explosive) 
qualities:    but  it  was  incumbent 
upon  defendant  to  show,  that  the 
kerosene  used  was  in  Tact "  Inflam- 
niable."       Wood   v.    TA*    Jfbrth- 
vulern  Jjimtranae  Company.     431 

9.  Defendant  issued  a  policy  of  insur- 
ance to  L.  J.  S.  upon  bis  dwelling- 
house.  Tlie  policy  contained  a 
clause,  that  If  the  property  was 
sold  or  transferred,  or  any  change 
took  place  in  title  or  possesion, 
without  the  consent  of  the  com- 
pany, it  would  be  void.  The  pro- 
Brtj  was  transferred  to  plaintiff 
arch  4th,  The  policy  was  re- 
newed March  Slst  and  was  trans- 


'  foUcj.  L.  J.  8.  remained  in  po»- 
aeaalon.  Daring  a  temporary  ab- 
sence ho  left  the  house  in  charge 
of  B,  and  it  was  destroyed  bj  fiK. 
— ^id,  that  the  renewal  revived 
the  original  policy,  and  continued 
it  with  all  the  virtue  which  it 
would  have  had  for  an/ porpoae, 
IT  it  had  not  expired.  That  the 
consent  to  the  assignment  was 
equivalent  to  an  egreement,  to  be 
liable  to  the  assignee  npon  the 
policy  as  a  subsisting  operative  Ciwi' 
tract,  for  which  agreement  the  re- 
tention of  the  premium  recdved 
on  the  renewal  was  a  good  con- 
sideration. That  there  was  no 
change  of  possession  within  the 
meanmg  of  the  contract,  and  that 
the  company  was  liable.  SAtarman 
y.  The  Union  Fire  InrntraTtee  Com- 
pany. 536 

8.  Under  the  proTisIons  of  the  act  of 
1SS3,  to  provide  for  the  incorpora- 
tion of  fire  insurance  companies 
(chap.  4Bfl,  Laws  of  1853),  a  per- 
sonal demand  of  the  maker  of  A 
premium  note,  given  to  a  mutual 
Are  insurance  company,  is  only 
made  neceasaiy,  where  ft  is  sought 
to  recover  a  Judgment  for  the 
entire  note,  aa  a  penalty  for  ne- 
glecting to  pay  a  partial  bbscsb- 
menC  thereon.    Asseesmonte  upon 


and  could  he  recovered  without 
such  demand.  Where,  tberefote, 
a  premium  note  given  prior  to  1858 
was  regularly  assessed  W  its  full 
amount,  the  time  of  payment  fixed, 
and  notice  of  the  assessment  duly 
published,  as  required  by  the  char- 
ter and  by  the  laws  of  said  com- 
pany, the  whole  note  became  due 
and  payable  npon  the  day  fixed  for 
Its  payment,  and  aller  the  lapse  of 
six  years  therefrom,  an  action 
upon  it  is  barred  bv  Jhe  statute  of 
limitations.  8and»  v.  LSienthaL 
641 


INSURANCE-LIFE. 


].  An  acceptance  by  a  wlffe  from  her 
husband  of  a  policy  of  Insurance 
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upon  his  life,  procured  bj  him  for 
her  benefit,  without  previous 
authority  from  her,  is  a  sufficient 
adoption  of  his  act,  and  constitutes 
a  valid  contract  between  her  and 
the  company  issuing  the  policy. 
Thompson  v.  A.T,jb.dk  S,  Iru.  uo. 

674 

%,  C.  F.  T.,  general  agent  of  defend- 
ant, appointed  D.  W.  T.  and  his 
partner  sub-agents,  and  on  the 
same  day  received  the  application 
of  D.  W.  T.  for  a  policy,  which 
was  ibrwarded  to  defendant  At 
the  same  time,  C.  F.  T.  asked  the 
sub-agents  for  a  loan  or  advance, 
Btatiuff  he  needed  it  on  his  journey, 
and  that  they  should  chaise  it  to 
the  company  on  premiums  to  be 
collected  thereafter.  D.  W.  T. 
tliereupon  made  the  required 
advance.  Afterward,  the  policv 
was  received  by  D.  W.  T.  by  mail. 
— Hddy  that  the  transaction  was 
not  a  loan  to  C.  F.  T.,  on  his 
individual  credit,  but  an  advance 
by  the  sub-agent  to  the  general 
agent  on  account  of  premiums 
expected  to  be  collected,  including 
the  premium  on  the  policy  in  ques- 
tion, and  was,  in  effect,  a  payment 
in  advance  of  that  premmm,  sub- 
ject to  the  condition  of  the  ac- 
ceptance of  the  risk.  Id, 


JUDGMENT. 

1.  The  recovery  in  all  actions  should 
be  for  what  is  lost,  whether  by 
breach  of  contract  express  or  im- 
plied, or  by  a  tort  Gold  coin  is 
not  merchandise,  but  one  kind  of 
money ;  and  in  an  action  of  tort  to 
recover  for  its  loss,  the  judgment 
should  be  for  gold,  and  not  for  its 
value  in  currency.  (Ch.  J.,  and 
Allen,  J.,  dissenting.)  KeUogg  v. 
Sweeney.  291 

Bee  Appeal,  18. 

Motions  and  Obdebb,  8. 
Penalties,  1,  2. 


JUDICIAL  NOTICE. 

1.  Plaintiff  being  the  owner  of  a 
woolen  factory  and  machinery 
therein,  contracted  to  sell  the  same 

SiCKBLS  —  Vol.  L        92 


to  €.,  the  deed  to  be  executed 
when  the  whole  purchase-price 
was  paid,  C.  to  pay  for  insurance. 
Plaintiff  insured  with  defendant, 
C,  paying  the  premium.  The 
policy  contained  restrictions  upon 
the  use  of  inflammable  liquids  as  a 
light  Kerosene  oil  was  used  for 
lighting  purposes. 

2.  That  inasmuch  as  the  legislature 
has  declared  certun  grades  and 
qualities  of  kerosene  proper  and 
safe  to  use,  the  right  to  take  judi- 
cial notice  could  not  be  invoked, 
to  establish  its  inflammable  (1.  e., 
explosive)  qualities;  but  it  was  in- 
cumbent upon  defendant  to  show, 
that  the  kerosene  used  was  in  fact 
"  inflammable."  Wood  v.  The  If. 
W,  Insurance  Company.  428 

8.  Judicial  notice  comes  in  the  place 
of  proof,  and  is  ^nerally  to  be  ex- 
ercised by  a  tnbunal  which  has 
the  power  to  pass  upon  the  facts. 
This  court  will  not  take  judicial 
notice  of  the  existence  of  a  fact, 
which  has  not  been  found  b^  the 
court  below,  nor  upon  which  a 
finding  has  been  refused.  Id. 


JURISDICTION. 

1.  An  order  of  dischaige,  issued  un- 
der the  act  providing  for  the  dis- 
charge of  a  debtor  imprisoned  on 
execution  (art  6,  title  1,  chap.  5, 
part  2,  Revised  Statutes),  will  not 
per  ae  protect  a  sheriff  acting  under 
it,  unless  it  contain  recitals  of  all 
the  facts  necessary  to  give  juris- 
diction to  the  court  granting  it 
It  is  not  sufllcient  that  it  shows 
general  jurisdiction  of  the  subiect- 
matter ;  but  that  jurisdiction  of  the 
person  and  of  the  especial  case, 
was  acquired  by  the  taking  of  the 
necessary  steps  prescribed  by  the 
statute  to  that  end.  BuUymore  v. 
Cooper.  286 

2.  If  the  order  fails  in  any  of  these 
particulars,  the  facts  needful  to 
give  jurisdiction  must  be  estab^ 
lished  by  proof  aliunde.  Id, 

8.  The  court  does  not  acquire  juris- 
diction to  issue  the  order,  unless 
at  the  time  of  the  presentation  of 
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ered  by  the  jury  and  taken  as  en- 
hancing plamtiff 's  damages.     Id. 


LIEN. 

1.  In  an  action  brought  after  a 
debtor's  discharge  in  bankruptcy, 
to  enforce  a  lien  upon  property 
held  by  the  debtor's  wife,  cltumed 
to  hare  existed  at  the  time  of  the 
discharge,  under  the  provisions  of 
sections  51  and  52  of  the  statute 
of  uses  and  trusts  (1  R  8.,  Ed- 
monds' ed.,  677,  §§  51  and  52).- 
Seldy  that  those  sections  do  not 
give  a  specific  lien  upon  the  pro- 
perty, but  an  equitable  right  to  be 
enforced  by  suit  in  equity,  after  all 
a/wiUable  legal  remedies  are  ex- 
hausted ;  that  the  commencement 
of  the  equitable  action  and  filing 
of  lU  pendens  is  necessary  to  con- 
stitute a  lien,  and  that  as  in  this 
case,  before  the  commencement  of 
such  action,  the  judgment  or  debt, 
which  is  the  founcmtion  thereof, 
was  extinfi;uished,  the  relation  of 
debtor  and  creditor  did  not  exist, 
and  the  action  would  not  lie. 
The  Ocean  National  BankY.  OlcoU. 
^  12 


LIMITATION  OP  ACTIONS. 

1.  Under  the  provisions  of  the  act  of 
1853,  to  provide  for  the  incorpora- 
tion of  nre  insurance  companies 
(chap.  466,  Laws  of  1858).  a  per- 
sonal demand  of  the  maker  of  a 
Sremium  note,  given  to  a  mutual 
re  insurance  companv,  is  only 
made  necessary  where  it  is  sought 
to  recover  a  judgment  for  the 
entire  note,  as  a  penalty  for  neg- 
lecting to  pay  a  partial  assessment 
thereon.  Assessments  upon  notes 
given  prior  to  the  passage  of  the 
act,  were  unaffected  by  it,  and 
could  be  recovered  without  such 
demand.  Where,  therefore,  a  pre- 
mium note  given  prior  to  1858 
was  regularly  assessed  to  its  full 
amount,  the  time  of  payment  fixed, 
and  notice  of  the  assessment  duly 
published,  as  required  by  the  char- 
ter and  by  the  laws  of  said  com- 
pany, the  whole  note  became  due 
and  payable  upon  the  day  fixed 
for  its  payment,  and  after  the  lapse 


of  six  yean  therefrom,  an  action 
upon  it  is  baired  by  the  statute  of 
limitaUons.    Sands  y,  LiHenthaL 
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MANDAMUS.      . 

1.  Under  the  provision  of  chapter 
486,  of  the  Laws  of  1870,  a  princi- 
pal who  has  fumiihed  jointly  with 
a  town  of  the  county  of  Suffolk  a 
substitute  whose  service  consti- 
tuted a  part  of  Uie  excess  of  years, 
for  which  moneys  were  received 
from  the  State,  has  a  clear  legal 
remedy  by  action  against  the  town 
to  recover  his  Just  proportion  of 
such  moneys.  A  mandamus,  Uiere- 
f ore,  will  not  lie.  The  FieopU  exreL 
v.  Hawkins.  9 

2.  Upon  an  order  to  show  cause  why 
a  peremptory  writ  of  mandamus 
should  not  issue,  which  order  con- 
tahis  the  usual  clause,  **  or  for  other 
relief,"  the  Supreme  Court  has 
power  to  grant  a  peremptorv  writ 
of  mandamus,  for  any  relief  to 
which  relator  »  entitled,  although 
not  specified  in  the  order.  The 
People  ex  rel.  v.  Ifoetrand,  875 

8.  The  mandatory  part  of  the  writ 
need  only  descnbe  the  thing  to  be 
done  wim  reasonable  certainty,  so 
that  defendant  wUl  know  what  is 
required  of  him.  Id. 

4.  Under  the  provisions  of  chapter 
905  of  the  Laws  of  1869  (authoriz- 
ing the  construction  of  a  highway 
in  the  towns  of  Jamaica  ana  New- 
town, in  the  county  of  Queens),  as 
amended  by  chapter  750,  of  the 
Laws  of  18f0,  the  supervisor  of  the 
town  of  Jamaica  1b  required  to  pay 
over  the  moneys  raised  for  the  pur- 
poses of  the  act  to  the  commisnon- 
ers  therein  appointed.  The  position 
of  commissioner  under  that  act  is 
an  office,  and  under  section  1,  of 
article  10,  of  the  State  Constitution, 
it  is  vacated  by  the  acceptance  of 
the  office  of  sheriff  by  one  of  the 
commissioners.  When  a  person  sets 
up  a  title  to  property  by  virtue  of 
an  office,  ana  comes  into  court  to 
recover  it,  he  must  be  an  officer 
dejure^  as  well  as  defaclOj  particu- 
larly where  he  acts  against  the 
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express  mandate  of  the  Constita- 
tion  in  holding  the  office.  Under 
sold  act,  where  the  office  of  one  of 
the  commiBsioners  is  thus  made 
vacant  by  his  acceptance  of  the 
office  of  sheriff,  the  other  two  com- 
missioners have  no  power  to  act 
while  the  vacancy  exists;  and 
the  fact  of  the  vacancy  is  a  justifi- 
cation to  said  supervisor,  in  refus- 
ing to  pay  over  the  moneys  col- 
lected. The  ^ranting  of  a  writ  of 
mandamus,  therefore,  to  compel 
such  payment,  is  error.  Id. 


MANUFACTURING  CORPORA- 
TIONS. 

See  CoBPORATioiro,  6. 


MARRIED  WOMEN. 


8ee  MoBiTGAOB,  6. 


MASTER  AND  SERVANT. 

1.  A  master  is  responsible  cMUter 
for  the  wrongful  act  of  a  servant, 
if  such  act  was  committed  in  the 
business  of  the  master,  and  with- 
in the  scope  of  the  servant's  em- 
ployment; and  this,  though  in 
doing  it,  he  departed  from  the 
instructions  of  the  master.  There- 
fore, where  the  employe  of  a 
railroad  company  (a  conductor), 
under  a  mistake  of  facts,  or  of 
Judgment,  ejected  a  person  from 
the  car  in  which  he  was  a  passen- 
ger, which  act  was  not  Justified 
by  the  passenger's  misconduct — 
SM^  that  the  company  was  liable. 
So,  also,  where  there  was  justifi- 
able cause  for  ejection,  but  exces- 
sive force  was  used  (not  wantonly 
or  maliciously),  mggins  v.  The 
W.T.dR  Q>.  28 


MISTAKE. 

1.  Where  money  is  paid  under  a 
mistake  of  fact,  n^igence  in 
makiuff  the  mistaJ^e  does  not  pre- 
vent ike  party  paying  from  re- 
covering It  back,  if  the  other 
party  has  not  been  prejudiced. 
Jhincan  v.  BerUn,  685 


MONUMENTS. 


MEASURE  OF  DAMAGEa 
See  Daicagbb,  8. 


See  Debds,  1. 


MORTGAGE. 

1.  Where  the  real  estate  of  a  wife  is 
mortgaged  to  secure  the  debt  of 
her  husband,  she  occupies  the  posi- 
tion of  a  surety,  and  she  and  mose 
claiming  under  her,  are  entitled  to 
the  benefit  of  the  rules,  prohibit- 
ing the  dealinj^  of  the  creditor 
with  the  principal  debtor,  to  the 
prejudice  of  the  surety.  An  ex- 
tension of  the  time  of  payment, 
without  her  assent,  is  such,  a  deal- 
ing, and  discharges  the  mortgage. 
Bank  cf  AUdan  Y^  Bums.  ^    170 

2.  Whether  it  can  be  shown  by  ex- 
trinsic evidence  or  verbal  agree- 
ment, that  such  a  mortgage,  con- 
ditioned for  the  payment  of  a  sum 
certain  within  a  specified  thne,was 
in  fact,  given  as  a  continuing 
guaranty  for  any  and  all  indebt- 
edness to  the  amount  stated,  qatre. 
At  least,  such  effect  cannot  be 
given  to  the  securi^,  without  com- 
petent proof  of  the  assent  of  tho 
mortgagor.  Id, 

8.  The  agency  of  the  husband  to 
bind  the  wire,  to  be  inferred  from 
the  possession  of  the  mortgage, 
has  respect  to,  and  is  limitea  by, 
the  terms  of  that  instrument     Id. 

4.  The  &ct  that  the  mort^afee  had 
no  actual  knowledge  of  me  fact 
that  the  wife  owned  the  mortgf^ed 

E remises,  and  of  the  resulting  re- 
ktionship  of  principal  and  sure^ 
between  the  husband  and  wife,  is 
not  material  where  the  title  is  on 
record.  He  is  chargeable  with 
knowledge.  Id. 
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5.  H.  had  n^tiated  with  S.  for  the 
purchafie ofoertam  real  estate ;  not 
being  able  to  complete  the  pur- 
chase, he  hiduced  the  ddendant  G. 
to  become  the  purchaser.  At  the 
time  of  the  purchase  defendant  G. 
stated,  that  if  H.  would  make  cer- 
tain payments,  at  a  specified  time, 
she  would  convey  the  property  to 
him. — jSeldy  that  the  transaction 
was  an  absolute  purchase  by  defen- 
dant G.,  and  a  parol  conditional 
agreement  of  saleland  not  a  mort- 
^f^;  and  that  H.  was  not  en- 
titled to  redeem.    EiH  y.  OrarU. 

496 

6.  E.  W.  S.  bemg  seized  of  certaui 
premises,  conveyed  them  to  B.,  in 
trust,  to  receive  the  rents,  issues 
and  profits  for  the  use  and  benefit 
of  L.  C.  8.,  wife  of  the  grantor, 
the  same  to  be  appropriated  ac- 
cording to  her  directions,  and  upon 
her  death,  in  case  the  husband 
survived,  the  same  to  be  conveyed 
to  her  children  or  descendants,  if 
any  survive  her,  if  none,  then  to 
him,  and  in  further  trust  to  sell  or 
mortgage  the  premises  conveyed, 
or  any  part  thereof,  whenever  de- 
sired by  the  wife, "  separate  and 
apart  from  her  husband,"  and  pay 
over  the  proceeds  to  her  or  rein- 
vest the  same  according  to  her 
directions.  B.  joined  in  the  deed 
and  accepted  the  trusts ;  the  wife 
did  not  Join.  Subsequently  hus- 
band and  wife  Joined  in  a  mort- 
gage of  the  premises  in  the  ordi- 
nary form  to  plaintiff,  to  secure  a 
precedent  debt  of  the  husband.  L. 
0.  S.  survived  her  husband.  In  an 
action  brought  to  foreclose  the 
mortgage,— 5ad,  Ist  That  the 
trust  was  valid  and  the  deed  vested 
the  whole  estate  in  the  trustee, 
subject  to  the  execution  of  the 
trust  and  to  the  wife's  contingent 
riffht  of  dower,  that  the  power  of 
sale  was  irrevocable  by  the  grantor, 
who  had,  at  the  time  of  the  execu- 
tion of  the  mortgage,  no  estate, 
l^gal  or  eauitable,  in  the  premises 
capable  of  being  transferred.  2d. 
That  the  wife's  inchoate  right  of 
dower,  was  incapable  of  being 
transferred  or  released  by  her  dur- 
ing coverture,  except  to  one  who 
already  had  or  who  by  the  same 
instrument  received  an  indepen- 
dent interest   in  the  estate,  nor 


could  she  bind  henelf  perBQnaDy 
by  a  covenant  or  contract  aflbct- 
ing  her  dower  right  She  was  not 
estopped,  thererore,  by  any  sudi 
covenant  fi'om  setting  up  a  subse- 
quently acquired  title,  and  the 
plaintiff  took  no  interest  under  his 
mortgage.    Marvin  v.  Smith.    671 

7.  The  rule  that  a  deed  absolute 
upon  its  face  can,  in  equity,  be 
shown  by  parol  or  other  extrinsic 
evidence,  to  have  been  intended  as 
a  mortgage  has  been,  upon  the 
flillest  consideration,  debberately 
established  in  this  State,  and  wiU 
not  be  departed  from.  JBfom  v. 
KeteUas,      y'  006 

8.  A.  S.  entered  into  a  written  con- 
tract with  the  owner  for  the  pur- 
chase of  a  parcel  of  land,  and 
under  itwent  into  possession.  Kot 
being  able  to  pay  the  purchase- 
money  at  the  time  fixed  by  the 
contract,  he  made  a  parol  agree- 
ment with  defendant,  bv  whi^the 
latter  agreed  to  and  dia  pay  a  por- 
tion of  the  purchase-price,  to^  the 
title  and  gave  his  bond,  secured  by 
a  mortgage  ni>on  the  land,  out  of 
the  avails  of  which  the  balance 
was  paid.  It  was  agreed  that  de- 
fendant was  to  hold  the  title  as 
security  for  the  money  advanced,, 
the  liability  incurred,  and  certain 
other  claims  against  A.  S.  A.  S. 
continued  in  possession  for  two 
years.  Defendant  then  entered 
mto  possession,  no  portion  of  the 
mon^  advanced  or  secured  hav- 
ing been  paid  Ima.'-Eeld,  that  by 
the  contract  with  the  vendor,  A. 
8.  became  vested  with  the  equit- 
able title  to  the  land,  which  inter- 
^t  was  capable  of  being  mort- 
gaged ;  and  that  under  the  agree- 
ment with  defendant  the  latter 
took  and  held  the  title  as  mortga- 
gee, subject  to  the  right  of  A.  S. 
to  redeem.    Stoddard  v.  Whiting. 

627 


MOTIONS  AND  ORDERS. 

1.  Upon  an  application  to  remove 
a  cause  to  the  Circuit  Court  of  the 
United  States,  under  the  provisions 
of  the  act  of  Congress  of  1789,  it  is 
necessary  for  defendant  to  show  as 
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well  that  the  suit  was  oommenced 
*'  by  a  citizen  of  the  State  in  which 
the  suit  is  brought,"  as  that  it  was 
oommenced  *'  against  a  citizen  of 
another  State."  A  petition  there- 
fore, stating  that  plaintiff  "  w  a  citi- 
zen," is  insofflcient  No  legal  pre- 
sumption arises  firom  it  that  he  was 
a  citizen  at  the  time  of  the  com- 
mencement of  the  action.  Jlolden 
Y.  Putnam  Fire  Insurance  Oo.      1 

2.  Religious  corporations  have  no 
common-law  nghts  to  alienate  their 
real  estate,  and  to  constitute  a  sale 
within  the  meaning  of  section  11 ; 
there  must  be  a  valuable  conside- 
ration inuring  to  the  corporation 
as  such.  Therefore,  an  order  of 
the  Supreme  Court,  authorizing  a 
conveyance  founded  upon  a  peti- 
tion, showing  the  only  considera- 
tion for  the  contemplated  transfer 
to  be  a  benefit  to  the  individu<U 
corporators,  is  without  Jurisdiction, 
and  a  deed  executed  in  pursuance 
thereof  is  void.  Ths  Jt  A.  Ba/p- 
Ust  Ohurch  V.  The  Baptist  Ohvrch 
in  0.  St.  181 

8.  An  order  made  at  Gkneral  Term 
reversing  a  Judgment  absolutely, 
without  granting  a  new  trial,  can- 
not be  appealed  from  as  an  order. 
To  review  it,  Judgment  should  be 
I)erfected  thereon,  and  an  appeal 
taken  from  the  Judgment  The 
order  alone  is  not  a  Judgment 
MbTUy,  VumdeniDuIbeke,  589 

4  A  motion  can  be  made  at  Special 
Term  for  a  new  trial  upon  the 
ground  that  the  verdict  is  against 
the  weight  of  evidence,  or  of  sur- 
prise, of  newly  discovered  evi- 
dence, of  misconduct  of  the  Jury. 
or  other  ground  after  the  entry  or 
Judgment  on  the  verdict  Iraqf 
V.  AUmyer.  696 

See  Appeal,  1, 9, 10, 11, 19, 14, 16. 


MUNICIPAL    CORPORATIONS. 
See  New  Yobx  Citt,  9. 


NAViaATION. 

1.  A  sailing  vessel  navigating  a  river, 
imless  special  circumstances  exist 


making  it  dangerous,  is  entitled  to 
take  advantage  of  a  favorable  tide 
as  well  asof  a  wind;  and  in  a  tem- 
porary calm,  or  when  the  wind  is 
Daffltnff  to  keep  in  condition,  to 
profit  oy  any  breeze  which  may 
spring  up.  Under  such  circum- 
stances, it  is  not  required  to  anchor 
or  take  other  measures  to  avoid 
collision  with  an  approaching 
steamer.  The  steamer  should  caf 
culate  the  course  of  the  drifting 
vessel,  by  noting  the  course  of  the 
current,  and  should  avoid  it  i^- 
rott  V.  K  and  K  F.  lee  Co.    861 


NEGLIGENCE. 

1.  When  the  duty  is  imposed  bvlaw 
upon  a  public  officer  or  municipal 
corporation,  of  keeping  a  structure 
in  repidr,  it  involves  the  exercise 
of  a  reasonable  degree  of  watch- 
fulness, in  ascertaining  the  condi- 
tion of  such  structure  from  time 
to  time ;  and  where  this  is  omitted, 
such  officer  or  corporation  is  liable 
for  damages,  resulting  from  a  di- 
lapidation of  the  structure,  which 
is  an  orcUnarv  result  of  its  use,  and 
which  would  have  been  disclosed 
by  an  examination.  No  notice  of 
the  defect  is  necessary  in  such  a 
case  to  fix  the  liability.  McCkvrGiy 
V.  The  CUy  cfSyromae.  194 

See  CoKHON  Cabsibb,  1. 


NEWTRLAlL. 

1.  A  motion  can  be  made  at  Special 
Term  for  a  new  trial  upon  the 
ground  that  the  verdict  is  against 
uie  weight  of  evidence,  or  ox  sur- 
prise, Si  newly  discovered  evi- 
dence, of  misconduct  of  the  Jury, 
or  other  ground  after  the  enUv  of 
Judgment  on  the  verdict  Traay 
V.  Altmyer.  598 

See  Ilstekl^  9, 10, 11, 14, 16. 


NEW  YORK  CTTT. 

1.  The  provision  of  section  seven 
of  the  charter  of  the  city  of  New 
York  of  1857  (Session  Laws  of 
1857,  chap.  446,  §  7),  prohibiting 


•86 


INDEX. 


the  passing  of,  or  the  adoption  of, 
certain  resolntions  by  the  common 
council,  until  two  dajs  after  the 
publication  thereof,  in  all  the 
newspapers  employed  by  the  cor- 
poration, is  mandatory;  and  an 
ordinance  or  resolution,  not  so 
published,  is  void,  and  an  assess- 
ment in  pursuance  thereof  invalid. 
In  re  Douglas,  42 

d.  A  resolution  of  the  common 
council  of  the  city  of  New  York, 
directed  that  certain  streets  be 
payed  with  Nicolson  payement, 
and  "  that  cross-walks  be  laid  or 
relaid  at  intersecting  streets,  under 
the  directions  of  the  Croton 
aqueduct  department.'*  —  HM, 
that  said  resolution  did  not  require 
a  cross-walk  at  eyery  street  inter- 
section ;  but  that  the  department 
could  omit  such  as  it  deemed 
unnecessary  or  improper.  In  re 
Eager  et  al.  100 

8.  Under  the  proyisions  of  section 
88  of  the  charter  of  1857,  where 
an  improyement  is  directed,  em- 
bracing seyeral  kinds  of  work, 
which  may  be  performed  sepa- 
rately and  by  different  parties, 
some  of  whicn  are  patented  and 
others  not,  separate  proposals 
should  be  inyited  for  that  part 
which  is  not  patented,  and  for 
which  there  can  be  competition. 
An  adyertisement  Inyiting  pro- 

Sosals  for  the   work  unitea  is 
efectiye,    and    the    assessment 
founded  thereon  irregular.        Id, 

4.  It  is  not  error  to  graduate  the 
contract  price  for  the  work,  ac- 
cording to  the  time  employed  in 
dohig  it  Id, 

5.  Neither  is  it  error  to  include  in 
the  assessment  the  whole  amount 
of  the  commission  to  be  paid  the 
collector.  Id. 

6.  An  error  of  Judgment  upon  the 
part  of  the  commissioners  appor- 
tioning the  sum  assessed,  cannot 
be  reviewed  in  proceedings  insti- 
tuted under  chapter  888  of  the 
Laws  of  1858 ;  that  can  only  be 
resorted  to  for  the  purpose  of 
reviewing  frauds  or  irregularities. 

Id, 


7.  The  provision  of  section  27, 
chapter  388  of  the  Laws  of  1870, 
authorizing  a  deduction  from  an 
assessment  of  the  sum  erroneously 
included,  is  not  retroactiye,  and 
does  not  affect  proceedings  had 
before  the  passage  of  the  act    Id, 

8.  The  act  of  April  12th,  1866 
(chai)ter  881,  Laws  of  1885),  pro- 
hibiting the  construction  of  a 
sewer  m  the  city  of  New  York, 
unless  in  accordance  with  a 
general  plan,  applies  to  cases 
where  proposals  had  been  adver- 
tised for  and  bids  opened  before 
the  j>assa0B  of  the  act  In  re  P. 
E.  PM^School.  178 

9.  The  power  of  the  leffislatnre  to 
reeulate  the  construcnon  of  such 
public  works,  cannot  be  foreclosed 
by  any  contracts  of  a  municipal 
corporation.  Id, 

10.  The  provision  of  section  178,  of 
the  '^act  to  reduce  several  laws 
relating  particularly  to  the  city  of 
New  York  into  one  act "  (Revised 
Laws  of  1818,  chap.  86,  Davies* 
Laws  of  N.  Y.,  584),  viliich 
declares  that  upon  the  confirma- 
tion of  the  report  of  the  commis- 
sioners of  estimate  and  assess- 
ment, the  mayor,  etc,  shall  be 
seized  in  fee  of  the  lands  required 
for  the  opening  or  widening  of 
streets,  and  the  provision  of  soc> 
tion  181,  of  the  same  act,  which 
declares  all  leases  of  lands  thus 
taken  void  after  such  confirma- 
tion, is  so  modified  by  the  provis- 
ions of  chapter  210,  Laws  of  1818, 
which  authorizes  the  dty  to  sus- 
pend the  opening,  etc,  of  any 
street  for  a  period  not  exceeding 
fifteen  montns,  that  the  title  of 
the  cilT  does  not  become  absolute 
until  the  coiporation  takes  posses- 
sion, or  untu  the  time  fixed  for 
the  suspension  of  the  work,  or  the 
fifteen  months  expires,  and  until 
the  title  of  the  owner  is  thus  fully 
divested,  he  can  recover  for  the 
use  and  occupation  of  the  premi- 
ses. Under  me  oonstracticm  thus 
giyen,  these  statutes  are  constitu- 
tional, at  least,  the  owner  has  the 
light  to  waive  the  constitutional 
objection,  and  accept  the  use  of 
the  premises,  as  a  compensaticm 
for  the  postponement  of  the  pay- 
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ment  of  the  amotint  awarded  to 
him,  and  no  one  else  can  complain. 
DettmM  y.  Drake.  818 


NOnOB. 

See  ConvTBuonyB  NonoB. 
Nbgijgengb. 
Stook  Bboeebs. 


OFFICE  AOT)  OFFICER 

1.  Where  the  Constitntion  of  the 
State  directs,  that  certain  oflScers 
shall  be  elected  by  the  people, 
and  authorizes  the  legislature  to 
fix  the  term  of  office,  and  the  time 
and  manner  of  election ;  after  the 
leneth  of  term  has  been  prescribed 
by  Teglslatiye  enactment,  and  the 
office  filled,  an  act  extending  the 
term  of  the  incumbent  is  unconsti- 
tutional. Under  such  constitu- 
tional provision,  however,  the 
power  to  direct  the  times  and 
manner  of  the  election,  is  a  con- 
tinuing power ;  and  a  JBubsequent 
statute,  fixing  a  different  time  for 
election  from  the  former,  is  re- 
pugnant to  and  repeals  so  much 
of  it  by  implication.— .fie?^,  there- 
fore, that  section  1  of  chapter  217, 
Laws  of  1866,  extending  the  term 
of  the  incumbents,  of  the  office  of 
Justice  and  clerk  of  the  District 
Court  of  the  eighth  judicial  dis- 
trict, in  the  city  of  New  York,  is 
to  conflict  with  section  18  of  arti- 
cle 6  of  the  Constitution  of  1846, 
and  is  void.  That  section  2  of 
said  act,  appointing  a  different 
time  for  the  election  of  said  offi- 
cers, from  that  prescribed  by  the 
act  creatine  the  offices  (chap.  800, 
Laws  of  1860),  repealed  so  much 
of  the  latter  act,  and  an  election 
under  it  was  invalid.  The  People 
easrelY.BaU,  57 

2.  The  provision  of  section  9,  article 
2,  title  6,  chapter  5,  part  1,  of  the 
Revised  Statutes  (1  R.  8.,  117),  au- 
thorizing certain  officers  to  hold 
over  until  a  successor  has  duly 
qualified,  applies  only  to  an  ap- 
pointive, not  an  elective  office.  Id, 

8.  When  the  dut^  is  imposed  bv 
law  upon  a  public  officer  or  muni- 


cipal corporation,  of  keeping  a 
structure  m  repair,  it  involves  the 
exercise  of  a  reasonable  degree  of 
watchfulness,  in  ascertaining  the 
condition  of  such  structure  from 
time  to  time;  and  where  this  is 
omitted,  such  officer  or  corpora- 
tion is  liable  for  damages,  result- 
ing from  a  dilapidation  of  the 
structure,  which  is  an  ordinary  re- 
sult of  its  use,  and  which  would 
have  been  disclosed  by  an  exami- 
nation. No  notice  of  the  defect  is 
necessary  in  such  a  case  to  fix  the 
liability.  JfeOarthy  v.  City  of  Sy- 
raeuse,  194 

4.  Under  the  provisions  of  chapter 
905  of  the  Laws  of  1869  (authoriz- 
ing the  construction  of  a  highway 
in  the  towns  of  Jamaica  and  New- 
town, in  the  county  of  Queens),  as 
amended  by  chapter  750  of  the 
.Laws  of  1870,  the  supervisor  of 
the  town  of  Jamaica  is  required 
to  pay  over  the  moneys  raised  for 
the  purposes  of  the  act  to  the  com- 
missioners therein  appointed.  The 
JPeople  ex  rd,  v.  Noetrand,         876 

5.  The  position  of  commissioner  un- 
der that  act  is  an  office,  and  under 
section  1  of  article  10  of  the  State 
Constitution,  it  is  vacated  Inr  the 
acceptance  of  the  office  of  sheriff 
by  one  of  the  commissioners.    Id. 

6.  When  a  person  sets  up  a  title  to 
property  by  virtue  of  an  office, 
and  comes  into  court  to  recover 
it,  he  must  be  an  officer  dejure^  as 
well  as  defaetOy  particularly  where 
he  acts  against  the  expressman- 
date  of  the  Constitution  in  holding 
the  office.  Id. 


7.  Under  said  act,  where  the  office 
of  one  of  the  commissioners  is 
thus  made  vacant  by  his  accept- 
ance of  the  office  of  sheriff,  the 
other  two  conmiissioners  have  no 
power  to  act  while  the  vacancy 
exists ;  and  the  fact  of  the  vacancy 
is  a  Justification  to  »aid  supervisor 
in  refhsing  to  pay  over  the  moneys 
collected.  Id. 

See  JuKiSDicnoN,  1,  2,  8,  4 
Sbcbbtabt  of  State. 
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ORDER. 

1.  Defendant  had  in  hia  handa  for 
collection  a  claim,  one-half  of  the 
proceeds  of  which  he  had  agreed 
to  pay  plaintiff.  One  H.  drew  an 
order  npon  defendant  requesting 
him  to  pay  plaintiff  $600  out  of 
the  other  half  when  collected, 
which  order  defendant  accepted, 
and  upon  the  acceptance  plaintiff 
paid  to  M.  the  amount  of  the  or- 
der.  Defendant  collected  upon 
the  claim  ^IfiSO.—BM,  that  the 
acceptance  of  the  order  was  an 
admission  by  defendant,  that  the 
moiety  of  the  collection  not 
agreed  to  be  paid  to  plaintiff  be- 
longed to  M.,  and  was  an  under- 
takmg  to  pay  such  moiety  to 
plaintiff,  not  exceeding  |500.  Bieh- 
ardstmr.  Omrpenter.  660 


ORDINANCE. 
See  Nbw  Tobx  Gitt,  1, 2. 

ORGANIZATION. 
See  Coirca^CT,  2. 


PARTITION. 

1.  To  maintain  an  action  fbr  the 
partition  of  lands,  the  plaintiff 
must,  at  the  time  of  its  com- 
mencement haye  actual  or  con- 
structive possession  in  common 
with  defendants.  A  subsisting 
adverse  possession  is  an  absolute 
bar. 

2.  The  possession  of  one  of  several 
tenants  in  common  may  become 
adverse,  when  his  acts  amount  to 
an  exclusion  of  his  co-tenants; 
and,  until  the  excluded  parties  re- 
gain their  posaession,  no  one  of 
tiiem  can  bring  partition.  The 
duration  of  the  adverse  possession 
ishnmaterial.  FloreneeY.  Eopkine. 

V       182 

PARTNERSHIP. 

1.  When  the  bank  account  of  a  firm 
is  kept  in  the  name  of  one  of  its 
members,  and  all  checks  are  drawn 


in  his  nam0,  with  the  knowledge 
and  assent  of  the  othen,  the  flim 
is  liable  upon  a  check  tiius  drawn 
in  its  business.    Crocker  Y.CMndi 

212 

2.  In  an  action  upon  such  a  check, 
it  is  pertinent  for  plaintiff  to  show 
affirmatively,  that  the  monejrwas 
not  advanced  by  him  upon  the  in- 
dividual security  of  the  partner, 
whose  name  is  signed  to  the  check. 

M 

8.  The  dissolution  of  a  copartner 
ship  may  be  proved  by  parol,  and 
a  certificate  signed  bv  one  of  the 
copartners  to  the  effect,  that  he 
has  purchased  the  interest  of  the 
other  membero  of  the  firm,  is 
competent  evidence  upon  the 
question,  whether  such  an  agree- 
ment was  in  fact  made,  ana  as 
corroborative  of  the  alleged  parol 
contracts.,  Emeretnh  v.  Pareom, 
^  660 

4  A  formal  notice  of  dissolution, 
sinied  by  all  the  partners  and  pub- 
lished, and  a  formal  tranafer  of 
the  partnership  property  to  a  third 
person,  are  not  conduaive  eri- 
oence  of  the  time  of  diasolntion. 


PAYMENT. 

See  IireuBAKCB,  Ldb,  2. 

YsRDOB  AHD  Vxan>EB,  8, 4 


PENALTIES. 

1.  Under  the  provisions  of  the  act 
of  1857,  to  prevent  extortion  by 
railroad  companies  (chap.  186, 
Laws  of  1851%  only  one  penalty 
of  fifty  dollars,  together  with  the 
excess  of  fare,  can  be  recovered 
for  all  acts  committed  prior  to  the 
commencement  of  the  action. 
Fiiher,  Admr,  v. N,T.O.dKK 
RRCd.  645 

2.  A  recovery  can  be  had  under  this 
act  by  a  puiy  who  has  paid  the  ex- 
cessive rare  when  ridmg,  simply 
for  the  purpose  of  obtuning  the 
penalty.  (Pbokham,  J.,  dineDt^ 
mg.)  & 
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FLBABINGS. 

1.  In  an  action  brought  upon  ac- 
count for  work,  labor  and  materi- 
als, the  complaint  allesed  the 
amount  of  the  account  to  oe  $541.- 
90,  and  that  there  was  a  balance 
due.  after  deducting  aU  paymewlB^ 
of  $176.76,— JSiilcf,  that  the  com- 
plaint admitted  a  payment  of 
9896. 16,  and  that  d^endant  was 
not  precluded  from  insisting  upon 
this  admission,  by  disputins  the 
coirectness  of  the  items  of  the 
account    WIUU  v.  BmiUh.       418 

2.  An  answer  insufficient  in  form  or 
substance,  Is  not  necessarily  frivo- 
lous. Such  an  answer  may  be 
amended  by  leave  of  the  court, 
but  a  frivolous  answer  is  evidence 
of  bad  faith,  and  not  ordinarily 
amendable.  That  only  may  be  re- 
garded as  frivolous,  which  IS  made 
to  appear  so  iucontrovertibly,  by  a 


fair  statement  of  it  without  arj 
ment    Toung$  t.  KenL 


67S 


T% 


8.  When  the  answer  puts  in  issue 
material  allegations  of  the  com- 
plaint, although  its  form  and 
structure  indicate  that  the  inten- 
tion of  the  pleader  is  to  present  a 
different  question,  yet  the  issues  in 
fact  presented  cannot  be  disregar- 
ded, and  the  court  cannot  by  a 
summary  Judgment,  deprive  the 
defendants  of  the  right  of  a  trial 
of  the  issues  thus  formed.        Id, 

4  Where  a  complaint  upon  a  prom- 
issory note  alleged  a  making  and 
delivery  of  the  note  to  the  payee, 
and  a  sale  and  delivery  thereof  to 
plaintiff,  who  was  owner,  etc,  the 
answer  admitted  ^the  making 
and  delivery  of  said  note  as  aver- 
red in  the  complaint,"  but  denied 
each  and  every  other  allegation, 
and  set  up  payment 

JS02tL  the  answer  put  in  issue  the 
sale  and  delivery,  and  authorized 
proof  on  the  part  of  defendant 
that  the  payee  was,  in  fact,  the 
owner,  and  uat  the  note  had  been 
paid  to  him.     AUU  v.  Leonard, 

688 

See  CouNTBROLAnr. 

LlBBL,  6. 

Bfbgifio  FSBFOBMAHOB. 


PLEDGE. 

1.  Plaintiff  was  the  owner  of  184 
shares  of  the  stock  of  the  First  Na- 
tional Bank  of  St  Johnsville,  the 
certificate  of  which  he  delivered  to 
and  left  with  G.  B.  &  D.,  his  stock 
brokers,  to  secure  any  balance  of 
account  Upon  the  certificate  was 
indorsed  a  blank  assignment,  and 
power  of  attorney  to  transfer, 
signed  by  the  plaintiff,  purportine 
on  its  face  to  have  been  executed 
**  for  value  received."  Plaintiff's 
indebtedness  on  the  account  was 
|3,000,  and  mterest  G.  B.  &  D., 
without  authority,  and  without 
plaintiff's  knowleage,  pledged  the 
scrip  with  other  securities,  to  se- 
cure an  advance  of  (46,186.  De- 
fendant at  the  request  of  G.  B.  & 
D.,  paid  the  advance  and  received 
the  securities.  The  other  securi- 
ties were  sold,  leaving  $16,219.81 
of  the  advance  unpaid. — Heid^  that 
defendant  was  entitled  to  hold 
the  stock,  for  the  full  aifiount  re- 
maining unpaid.  McNeU  v.  The 
Tenth  National  Batik,  825 

Bee  Stock  Bbokbrs. 


PRAOnCB. 

1.  Wheore  a  referee  has  failed  to  pass 
upon  material  questions  of  fact  and 
law,  the  proper  practice  is  to  apply 
to  the  court  to  send  the  case  back 
to  the  referee,  to  pass  specifically 
upon  such  questions,  or  to  re-settle 
hu  report  Should  the  application 
be  denied,  upon  an  appeal  from 
the  1ude:ment,  the  proceedings  to 
obtain  further  finding  can  oe  in- 
serted in  the  record,  and  the  mate- 
riality of  the  findings  ae^ed  for, 
can  be  determined  at  General  Term 
or  in  this  court  upon  the  app«aL 
In  such  a  case  the  presumption, 
that  all  material  facts  of  which 
there  was  evidence,  have  been 
found  against  the  appellant,  will 
not  appfy  in  respect  to  those  mat- 
ters as  to  which  he  has  sought  to 
obtain  specific  findings,  but  they 
will  be  regarded  in  the  same  man- 
ner as  facts,  whieh,  upon  trial,  the 
court  has  refused  to  submit  to  the 
Jury.     Van  Siyke  v.  SyaU,       250 
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8.  An  appeal  from  an  order  granting 
a  new  trial,  with  the  stipulation 
required,  oi  judgment  absolute  in 
case  the  order  is  sustained,  is  only 
proper  and  admissible  when  the 
«9J0  question  that  can  be  presented 
upon  the  record,  relates  to  and  will 
determine  the  merits  of  the  con- 
troyerEfy,  and  cannot  be  obviated 
upon  a  second  trial.  Where  there 
are  exceptions,  which,  if  sustained, 
will  entitle  the  successful  party  to 
a  new  trial,  but  the  decision  of 
which  will  not  necessarily  deter- 
mine the  merits,  the  exceptions 
must  be  clearly  frivolous  to  justify 
the  hazard  of  such  an  appeal.  CM 
T.  ffaifidd.  688 


PREMIUM  K0TE8. 
See  Insubahcb,  Fibs,  8. 


PRBSCRIPTIOK. 

1.  Where  the  parties  maintaining  and 
using  a  dam  upon  a  stream  below 
plaintiff's  dam,  had  for  more  than 
twenty  years  used  flush  boards 
upon  their  dam,  more  or  less,  at 
different  seasons  of  the  year,  which 
were  so  far  removed  when  they 
materiallv  interfered  with  plain- 
tiff's mill  by  flowing  back  water 
upon  his  wneel,  and  when  com- 

Slidnt  was  made,  as  to  satisfy  the 
emand,  but  were  not  entirely  re- 
moved, one  board  being  almost,  if 
not  quite  universally  left  on  after 
complaint,  without  further  objec- 
tion.— Heldy  that  the  proprietors  of 
the  lower  dam  had  acquured  a  pre- 
scriptive right  to  place  and  use 
flush  boards  thereon  to  a  height, 
that  would  not  materiaUy  obstruct 
the  action  of  plaintiff  *smiU  wheels, 
The  right  to  be  measured  and  lim- 
ited only  by  its  non-iijury  to  the 
use  of  plaintiff's  mill.  RaU  v. 
Augrintrif,  622 


.  PRESUMPTION. 

See  FiNDiNGB  OF  Faot  asd  Cos- 
CLUBioNS  OF  Law,  8,  5. 
Vendor  and  Ybndbb,  4. 


PRINCIPAL  AND  AGENT. 

1.  An  agent,  acting  within  the  floope 
of  his  authority,  and  disclofiinghis 
agency,  will  not  be  personaQy 
bound,  unless  upon  clear  and  ex- 
plicit evidence  of  such  an  intention. 
The  rule  is  still  stronger  in  the 
case  of  a  public  agent.  MaU  v. 
Lmiderdals,  70 

2.  An  action  cannot  be  maintained 
against  an  a^nt,  although, having 
money  of  ms  principal's  in  hiB 
hands,  applicable  to  the  payment 
of  the  debt  of  his  principal,  he 
refuses  to  pay  it.  He  is  responsi- 
ble to  his  principal  only  for  n^lect 
of  duty,  and  owes  no  legal  duty  to 
the  creditor.  Id, 

3.  The  provision  of  section  twenty- 
two  of  the  act  of  1864  (chap.  8, 
Laws  of  1864),  authonzinff  the  rais- 
ing of  money  for  paying  bounties, 
etc.,  being  silent  as  to  the  means 
to  be  used  to  procure  enlistments, 
it  devolved,  by  necessary  infe- 
rence, upon  the  board  of  supenri- 
sors  to  adopt  such  means,  and 
agendes  to  accomplish  the  purpo- 
ses of  the  act,  as  they  shoula  deem 
appropriate.  A  resolution  of  such 
board  appointing  a  recruiting 
agent,  authorized  him  to  appoint 
sub-agents;  his  contract  for  their 
services  bound  the  coun^,  and  he 
is  not  personally  liable.  (GBOVEik 
J.,  dissenting  as  to  power  to  bind 
county.)  Id, 

4.  Even  if  the  board  had  no  antho- 
rity  to  appoint  the  a^nt,  yet,aB 
its  power  was  determmed  by  the 
statute,  known  to  both  parties,  the 
agent  is  not  personally  liable.  The 
a^nt  does  not  wairant  the  capa- 
city of  the  principal  to  contract 

Id, 

See  Husband  and  Wifb,  8, 6, 6, 7. 
Insurance,  Lifb,  1, 2. 
Statute  of  FsAUDa. 

SrOOKBBOKKBfi. 


PRINOIPAL  AND  SURBTY. 

1.  Defendant  guaranteed,  thai  B.  ft 
S.  should  receive  and  pay  for  a 
steam  engine  and  two  boilera,  of  a 
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S'Ten  CMp&dty  and  power,  partkn- 
rly  described,  at  an  agreed  price. 
By  an  agreement  of  the  princi- 
pals,  witnoot  the  assent  of  tbe 


surety,  an  engine  with  three  boO- 
en,  and  of  a  greater  capacity  and 
power,  at  an  additional  price,  was 
sahedtnted.— Hiflb^  tiiat  the  change 
in  the  contjact  was  a  material  one, 
imposing  entirely  new  obligations 
upon  the  oontnctmg  parties,  and 
difldiaiged  the  surety  from  any 
liability.    QnmtY.Bmiih.         A 

See  HuBBAHD  .ahd  Wdb,  1, 8, 3, 4. 


FRIVILEaED  OOMMmaCA- 
TION. 

L  The  proprietoTB  of  a  mercantile 
agency  engaged  in  ooUecting  and 
publishing  for  drcolation  among 
all  its  pa&ons,  information  as  to 
the  standing  and  financial  credit 
of  merchants  and  traders,  are  lia- 
ble for  a  false  report  thus  dissem- 
inated, injurious  to  the  credit  of 
the  subject  of  it,  although  made 
in  good  faith  and  upon  mforma- 
tion  deemed  reliable.  Such  a 
communication  is  privil^ed,  only 
when  it  is  conflned  to  those  hav- 
ing an  interest  in  the  information. 
Sunderiin  eioL  y,  Bradetreet  et  al. 

188 

S.  Defendants  having  been  defraud- 
ed of  a  laige  amount  of  goods,  by 
reason  of  false  representations, 
and  having  probable  cause  tobe- 
Heve  that  |>laintifr  was  a  party  to 
the  fraud  ngned  a  paper,  in  which 
they  stated  they  had  been  **  rob- 
bea  and  swindled"  by  plaintiff 
and  others,  and  agreed  to  share 
equally  the  expenses  of  prosecu- 
ting the  offenders  criminally. — 
Eddy  that  the  preparation  and 
dgning  of  the  pi4)er  was  a  lawful 
transaction,  and  it  was  a  privi- 
l^ed  communication  ;  that  the 
terms  used,  though  strong  and 
plain,  were  not  irrelevant,  and  in 
the  absence  of  actual  malice  did 
not  take  away  the  privileged 
character  of  the  communicatK^n. 
EUnck  V.  OoBfjf.  427 

8.  The  exhibition  of  the  paper  to 
an  agent  of  one  of  the  parues  de- 


fEinded  for  the  poipose  of  pro- 
curing the  signature  of  the  prin- 
cipal was  privileged.  IbL 


PROMISE    FOR    BENEFIT  OF 
THIRD  PERSON. 

See  OosTBAOT,  8, 7. 


QUESTIONS  OF  LAW  AND 
FACT. 

See  SuBMnBEOEr  of  OQHTBOvmsr. 


RAILROAD  OORPORATIONa 

1.  Where  the  emplove  of  a  railroad 
company  (a  conductor),  under  a 
mistake  of  fiicts,  or  of  judgment, 
ejected  a  person  from  the  car  in 
which  he  was  a  passenger,  which 
act  was  not  Justified  by  the  passen- 
ger's misoonducL — tiild,  that  the 
companv  was  liable.  80,  also, 
where  there  was  Justifiable  cause 
for  ejection,  but  excessive  force 
was  used  (not  wantonly  or  mall- 
doudy).  Mffgine  v.  The  W.  T. 
andRRCe. 


2.  Railroad  corporations  are  not,  in 
the  purview  of  the  tax  laws,  non- 
residents of  any  town  in  which 
thev  possess  lands ;  such  lands  are 
to  be  assessed  against  them,  the 
same  as  aednst  inhabitants  of  the 
town,  and  not  as  non-resident 
lands.  TheFloopleexrd.Y,Ca89ity 
etdl.  48 

8.  The  words  "laborer"  and  "la- 
bor," as  used  in  the  general  rail- 
road act  of  1850  (section  12,  chap- 
ter 140,  Laws  of  1850),  which  gives 
a  laborer  a  claim  against  the  com- 
pany for  the  indebtraness  of  a  con- 
tractor in  certain  cases,  and  to  a 
limited  amount,  are  used  in  their 
ordinary  and  usual  sense,  and  im- 
ply the  personal  service  and  work 
of  the  individual  designed  to  be 

grotected.  The  former  does  not 
idude  one  who  contracts  for  and 
fiimishes  the  labor  and  services  of 
others,  or  who  contracts  for  and 
furnishes  a  team  or  teams  for  work, 
whether  with  or  without  his  own 
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Bervices.  (Pbckhah  and  GBOTm, 
JJ.,  dissentinff.)  Bakh  y.  JiT.  J. 
andO.M,RB.  Oo.  631 

4  Passenger  depots ;  conrenient  and 
proper  places  for  the  storing  and 
Keeping  of  cars  and  looomotiTes; 
proper,  secure,  and  convenient 
places  for  the  receipt  and  delivery 
of  freixht,  and  for  the  safe  and 
secure  keeping  of  property  between 
the  time  oi  its  receipt  ana  dispatch, 
or  after  its  urivai  and  diacharffe, 
and  before  deUveiy,  are  among  the 
acknowledged  necessities  for  the 
running  and  operating  a  railroad, 
and  the  right  to  take  lands  for 
those  purposes,  is  included  in  the 
grant  of  power  given  by  the  ^reneral 
railroad  act  as  amended  m  1860 
(Laws  of  1869,  chapter  287,  section 
1),  which  authorizes  railroad  cor- 
porations, to  acquire  real  estate 
"  for  the  purposes  of  its  incorpora- 
tion, or  for  the  purpose  of  running 
or  operating  "  its  road.  In  re  N, 
T.  andKRR  Cfa,  v.  Kip,      646 

6.  It  is  no  objection  to  proceeding 
under  that  act,  that  there  are  other 
lands  in  the  same  vicinity  equally 
well  adapted  for  the  purpose, 
which  possibly  might  be  acquired 
by  purchase.  The  location  of  the 
buildings  and  structures  of  the 
company  is  within  the  discretion 
of  its  managers,  and  courts  will  not 
supervise  it  ordinarily.  Id, 

6.  A  usuflructuary  right,  either  tem- 
porary as  to  its  continuance,  or 
limited  as  to  its  character,  does  not 
give  to  the  company  the  property 
which  it  has  a  right,  under  the 
statute,  to  acquire.  And  when- 
ever the  proper  running  and  ope- 
rating its  road,  and  the  interests 
of  the  public  require  permanent 
structures,  it  is  no  objection  to  a 
proceeding  to  acquire  the  land  in 
fee,  that  the  company  is  a  lessee 
of  the  premises  for  a  term  of  years. 

Id. 

7.  The  B.  and  N.  P.  R  R.  Co.  and 
the  B.  and  L.  R.  R.  Co.,  both  of 
whose  lines  run  through  the  vil- 
lage of  Tonawanda  to  the  city  of 
Buffalo,  entered  into  an  agreement, 
by  which  the  right  of  way  on 
the  line  adopted  by  the  B.  and  L. 
R  R  Co.  was  to  be  procured,  and 


the  grading,  etc,  to  be  done  at 
loint  expense,  each  company  to 
lay  one  track  at  its  own  expense. 
The  B.  and  L.  R  R  Co.  was  en- 
gaged in  constructing  its  track, 
when  it  was  consolidated  with 
other  companies  into  the  N.  T.  C. 
R  R  Ck>.,  which  latter  company 
completed  the  track  and  ran  its 
trains  over  it  trom  Lockport  to 
Bu&lo.  The  B.  and  N.  F.  R  R 
Co.  never  laid  any  track  ui>on  the 
line  acquired  under  the  agreement 
The  N.  Y.  C.  R  R  Co.  entered 
into  an  agreement  with  the  B.  and 
K.  F.  R  R  Co.,  by  the  terms  of 
which  it  acquired  the  rieht  to  use 
the  road,  property  and  franchises 
of  the  latter  dunng  its  corporate 
existence.  By  its  charter  the  latter 
company  was  authorized  to  charge 
four  cents  a  mUe  for  transporting 
passengers.  Subsequently  under 
the  provisions  of  chapter  802,  Laws 
of  1855,  Uie  N.  Y.  C.  R  R  Co.  ac- 
quired all  the  stock  of  the  B.  and 
X4 .  F.  R  R  Ca,  and  filed  the  re- 
quired certificate  with  the  Secre- 
tary of  State.— iStfIti,  that  the  con- 
tract between  the  N.  Y.  C.  and  the 
B.  and  N.  F.  R  R  Cos.  was  valid. 
By  it  the  former  became  the  lessee 
of  the  latter  within  the  meaning 
of  the  statute  of  1855,  and  by  a 
compliance  with  the  provisions  of 
that  statute,  became  vested  with 
all  the  property  and  franchises  of 
tiie  latter,  mcluding  the  right  to 
charge  four  cents  a  mile  over  its 
track,  but  that  tJiis  right  did  not 
extend  to  the  track  constructed  by 
the  B.  and  L.  R  R  Co.,  or  by  the 
N.  Y.  C.  R  R  Co.,  its  successor. 
Fishery,  TheN,  T.  C.  db  H,  B,  R. 
RCo,  644 

8.  Under  the  provisions  of  the  act  of 
1857,  to  prevent  extortion  by  rail- 
road companies  (chap.  186,  Laws 
of  1857),  only  one  penalty  of  fifty 
dollars,  together  with  the  excess 
of  fare,  can  be  recovered  for  all 
acts  committed  prior  to  the  com- 
mencement of  the  action.         /dL 

9.  A  lecovery  can  be  had  under  this 
act  by  a  party  who  has  paid  the 
excessive  tare  when  riding,  sim- 
ply for  the  purpose  of  obtaining 
the  penalty.  (Peckham,  J.,  dis- 
senting.) Id, 
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Bee  CknofON  Gabbosb,  1. 
Town  Boitding,  1, 2, 8, 4, 6. 


RATIFIOATION. 

See  F&A.i7D,2. 

Husband  and  Wifb,  8. 
Statutb  of  Frauds. 


BECOKD. 
Bee  FoBBiON  Judgment. 


RBOOVBRY. 

Bee  JUDOUEEiT. 

IteAi/nBS,  1, 3. 


BEDEMPnON. 
Bee  Gaubb  of  Action,  6. 

MOBTOAGB,  5. 


REMEDY. 

Bee  JSiLBCTtojx  of  Rembdibs. 
Landlobd  and  Tenant,  0. 


RELIGIOUS  CORPORATIONB. 

Bee  GOBFORATIONS»  1, 2. 


REFBREK 
Bee  Affbaii,  4, 6, 7. 

OoUNTBB-OIiAIlC. 

FiNDiNos  OF  Fact  and  Law. 
Trial,  5,  6. 


REMmTTUR. 


/Sm  Appeal,  8. 


REMOVAL  OF  CAUSE. 

1.  The  mandate  of  the  act  of.  con- 
gress of  1788,  that  where  tiie  pro- 
per steps  are  taken,  which  enti- 


tles defendant  to  the  remoral  of  a 
cause  to  the  Circuit  Conrt  of  the 
United  States,  the  State  court  shall 
'*  proceed  no  farther  in  the  caose,** 
is  obligatory  as  weU  upon  a  court 
of  appellate  as  of  orighial  Jurisdic- 
tion. JSblden  ▼.  Putnam  jP^  In- 
ewranee  Company  .  1 

3.  Upon  an  application  to  remoye, 
it  is  necessary  for  defendant  to 
show  as  well  that  the  suit  was 
conunenced  ^by  a  citizen  of  the 
State  in  which  the  suit  is  brought," 
as  that  it  was  commenced  ^  aealnst 
a  citizen  of  another  State.^'  A 
petition,  therefore,  stating  that 
plaintiff  "«i  a  citizen,"  is  msufft- 
cient  No  1^^  presumption  arises 
from  it  that  he  was  a  citizen  at 
the  time  of  the  commencement  of 
the  action.  Id, 


REPEAL. 


/Sm  Statutes,  1,2. 


RESCISSION. 
^Contract,  8. 


REVOCATION. 
Bee  Contract,  6, 7, 8. 


RIPARIAN  PROPRIETOR 
Bee  Water-Courses. 


RIVERS. 
Bee  Navigation. 


RULES  OF  COURT. 

1.  It  is  no  excuse  for  the  non-service 
of  copies  of  the  case,  as  required 
by  rule  7  of  this  court,  that  appel- 
lant has  not  caused  the  return  to 
be  made  and  filed,  as  requked  by 
rule 2.    Bage Y.Volkening.        iA 
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SALE. 

See  Statute  of  Frattds. 
Stock  Bboesb. 

YSNDOB  IlKD  YEimEB. 


SAILINQ  VESSELa 
Bee  Natigation. 


SEOKBTARY  OF  STATE. 

1.  A  corporation  cannot  be  formed, 
under  the  act  for  the  incorporation 
of  benevolent,  charitable,  scientific 
and  missionary  societies  (chapter 
819,  Laws  01  1848),  except  for 
some  or  one  of  the  purposes  there- 
in named.  The  right  to  file  a  cer- 
tificate in  the  office  of  the  Secre- 
tary of  State,  by  which  a  body 
pontic  and  corporate  is  to  be  ipeo 
faeto  created,  only  exists  in  belialf 
of  those  who  bring  themselves 
within  the  terms  of  the  act. 
Poople  ex  rd,  v.  NelMn,  477 

d.  A  corporation  for  bnsiness  purpo- 
ses, having  in  view  pecuniary  gain 
and  profit  to  the  corporators,  does 
not  come  under  this  act,  although 
it  may  contemplate  the  promotion 
of  the  temporal  interests  of  oth- 
ers. IcL 

t.  The  oonsent  and  approbation  of 
a  Justice  of  the  Supreme  Court 
required  by  the  act,  is  but  one  of 
the  conditions  precedent  to  the 
ri^tto  file  the  certificate,  and  is 
neitiier  conclusive  upon  the  pub- 
lic nor  upon  the  Secretaiy  of  State, 
who  is  not  required  to  file  a  certifi- 
cate unauthorized  by  the  act    IcL 


SEWERS. 
See  New  York  Citt,  8,  ?. 

SHERIFF. 
See  JuBiBDionoN,  1,   ,  8, 4. 

SLANDER. 
See  LiBKL,  6. 


SPEOIFIO  FERFORMAKOK 


1.  Plaintiffpurchased  certain  real 
tate  at  an  auction  sale,  paying  ten 
I>er  cent  of  the  purchase-price.  The 
usual  memorandum  of  sale  was 
signed  by  him  and  the  auctioneer. 
At  the  place  and  shortly  before  the 
hour  aj^reed  upon,  for  the  pay- 
ment of  the  balance  of  the  pui^ 
chase-money,  he  tendered  vendor's 
agent  a  check  for  the  amount, 
iniich  the  agent  refused,  unless 
certified,  but  permitted  plaintifiT 
to  ffo  for  the  certification,  and 
with  the  impression  that  the  cer- 
tified check  would  be  received  at 
anv  time  during  the  day.  Plain- 
tin  returned  about  two  hours  after 
the  time  fixed  for  performance, 
with  the  check  duly  certified, 
which  he  tendered  and  demanded 
the  deed.  This  was  refused,  upon 
the  ground,  that  the  time  for  per- 
formance had  passed.  The  lands 
were  the  same  day  conveyed  to  a 
third  person,  who  had  full  know- 
ledge of  aU  the  facta.  In  an  ac- 
tion for  specific  performance 
against  the  vendor  and  subeequent 
purchaser,  the  complaint  in  which 
set  up  a  contract  of  sale,  which 
was  admitted  by  the  answer, — 

1st  Defendants  having  admit- 
ted contract,  and  not  havmg  plea- 
ded the  statute  of  frau<u,  are 
deemed  to  have  renounced  the 
benefit  of  it 

2d.  Performance  at  the  pre- 
cise time  was  waived,  and  vendor 
was  estopped  from  claiming,  that 
the  right  to  perform  was  lost  by 
lapse  of  time. 

8d.  The  tender  not  having  been 
refused  because  not  in  money,  the 
right  to  demand  money  was 
waived. 

4tlL  The  subsequent  purchaser 
took  title  subject  to  the  equities  of 
plaintiff,  and  was  properly  requi- 
red to  convey  to  him.  ihiffy  v. 
(yDonowin  et  al  228 


STATUTBa 

1.  Section  one  of  chapter  217,  Laws 
of  1880,  extending  the  term  of 
the  incumbents,  of  the  office  of 
justice  and  clerk  of  the  District 
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Court  of  the  eighth  Judicial  dis- 
trict, in  the  city  of  New  York,  is 
in  conflict  with  section  18  of  arti- 
cle 6,.  of  the  constitution  of  1846, 
and  is  void.  That  section  2  of 
said  act,  appointing  a  different 
time  for  the  election  of  said  offi- 
cers, from  that  prescribed  by  the 
act  creating  the  offices  (chapter 
800,  Laws  of  1860),  repeals  so 
much  of  the  latter  act,  and  an 
election  under  it  is  invalid.  The 
PoopU  exTeLr.  BuU.  57 

2.  The  provision  of  section  9,  arti- 
cle 2,  title  6,  chapter  5,  part  1,  of 
the  Revised  Statutes  (1  K.  S.,  117), 
authorizing  certain  officers  to  hold 
over  until  a  successor  has  duly 
qualified,  applies  only  to  an  ap- 
I>ointive,  not  an  elective  office.  Id. 

8.  The  act  of  April  12th,  1865  (chap- 
ter 881,  Laws  of  1865),  prohibit- 
ing the  construction  of  a  sewer  in 
the  city  of  New  York,  unless  in 
accordance  with  a  general  plan, 
applies  to  cases  where  proposals 
had  been  advertised  for  and  bids 
opened  before  the  passage  of  the 
act.    In  re  F.  K  Pub.  Sa^,    781 

4  The  power  of  the  legislature  to 
regulate  the  construction  of  such 
public  works,  cannot  be  foreclosed 
by  any  contracts  of  a  municipal 
corporation.  Id. 

5.  The  provision  of  section  178,  of 
the  "  act  to  reduce  several  laws  re- 
lating particularly  to  the  dtj  of 
New  York  into  one  act  ^'  (Revised 
Laws  of  1818,  chap.  86,  Davies' 
Laws  of  N.  Y.,  684),  which  de- 
'ilares  that  upon  the  confirmation 
of  the  report  of  the  commissioners 
of  estimate  and  assessment,  the 
mayor,  etc,  shall  be  seized  in  fee 
of  me  lands  required  for  the  open- 
ing or  widening  of  streets,  and 
the  provision  of  section  181,  of 
the  same  act,  which  declares  all 
leases  of  lands  thus  taken  void  af- 
ter such  confirmation,  is  so  modi- 
fied by  the  provisions  of  chi^ter 
210,  Laws  of  1818,  which  authori- 
zes the  city  to  suspend  the  open- 
ing, etc,  of  any  street  for  a  pOTiod 
not  exceeding  fifteen  months,  that 
the  title  of  the  dty  does  not 
become  absolute,  until   the  cor- 


poration takes  possession,  or  until 
the  time  fixed  for  the  suspension 
of  the  work,  or  the  fifteen  months 
expires,  and  until  the  title  of  the 
owner  is  thus  fully  divested,  he 
can  recover  for  the  use  and  occu- 
pation of  the  premises.  Under 
the  construction  thus  given,  these 
statutes  are  constitutional,  at  least, 
the  owner  has  the  right  to  waive 
the  constitutional  objection,  and 
accept  the  use  of  the  premises,  as 
a  compensation  for  the  postpone- 
ment of  the  payment  of  the 
amount  awarded  to  him,  and  no 
one  else  can  complain.  Detrnold 
V.  Drake.  318 

6.  Neither  the  provisions  of  the  act 
of  1869  (chapter  272,  Laws  of 
1869),  autiiorizing  the  towns  of 
Yonkers  and  East  Chester,  in  the 
country  of  Westchester,  to  make 
and  improve  several  highways, 
etc.,  nor  the  act  of  1870  ushapter 
840,  Laws  of  1870),  amending  the 
same,  are  in  violation  of  section 
18,  art  7,  of  the  Ck>nstitution, 
which  directs,  that  every  act  im- 
posing a  tax  shall  distinctlv  state 
the  tax,  and  the  object  to  which  it 
is  to  be  applied.  Those  acts  re- 
cognize a  distinction  between  the 
'^road*'  and  the  bridges,  provi- 
sion is  made  for  the  raising  of 
money  by  the  issue  of  bonds,  etc, 
to  pay  for  the  former,  and  the 
amount  is  limited.  But  no  pro- 
vision is  made  to  pay  for  the  lat- 
ter ;  and  the  issue  of  bonds  for 
that  purpose  could  not  be  required. 
The  People  ex  rd.  v.  Flagg.      401 

7.  The  commissioners  appointed 
under  said  act  of  1869,  are  author- 
ized to  construct  the  roads  there- 
in specified,  and  to  require  the 
issue  of  bonds  to  pay  therefor, 
without  waiting  for  the  confirma- 
tion of  the  report  as  to  the  four 
additional  roads  specified  in  the 
act  of  1870.  Id. 

8.  Statutes  conferring  exemptions 
from  taxation  are  to  be  strictiy 
construed.  B.  0.  Oematery  v.  Oitif 
ofB.  506 

9.  The  provision  of  section  10  of  the 
act  providing  for  the  incorpora- 
tion of  rural  cemetery  associations 
(Chap.  188,  Laws  of  1847),  which 
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exempts  fhe  lands  and  property 
of  such  association  from  **a& 
public  taxes,  rates  and  assess- 
ments/* does  not  apply  to  a  muni- 
cipal assessment  to  defray  the 
expenses  of  a  local  improyement 
Public  taxes,  rates  and  assess- 
ments are  those  which  tve  levied 
for  some  public  or  general  use  or 
purpose,  m  which  me  person  as- 
sessed has  no  direct,  immediate 
and  peculiar  interest  Those 
chaises  and  impositions,  which 
are  laid  directly  upon  the  pro- 
perty in  a  circumscribed  locality, 
to  effect  some  work  of  local  oon- 
yenience,  beneficial  to  the  property 
especially  assessed  for  the  expense 
of  it,  are  not  public,  but  are  local 
and  private,  so  &r  as  this  statute 
is  concerned.  Id. 

10.  The  words  **laborer"  and 
"labor,"  as  used  in  the  general 
railroad  act  of  1850  (section  12, 
chapter  140,  Laws  of  1850),  which 
gives  a  laborer  a  claim  against 
the  company  for  the  indebted- 
ness of  a  contractor  in  certain 
cases,  and  to  a  limited  amount, 
are  used  in  their  ordinaiy  and 
usual  sense,  and  imply  the  per- 
sonal service  and  work  of  the 
individual  designed  to  be  pro- 
tected. The  former  does  not  in- 
clude one  who  contracts  for  and 
furnishes  the  labor  and  services  of 
others,  or  who  contracts  for  and 
furnishes  a  team  or  teams  for 
work,  whether  with  or  without 
his  own  services.  (Pbckham  and 
Gbovsr,  JJ.,  dissenting.)  Bakh 
y.  N.  T,diO.M.RR  (h,       621 

11.  Statutes  delej^ting  the  rig^it  of 
eminent  domam  to  raUrosd  and 
other  corporations  for  public  use, 
being  in  der(>gation  of  common 
right,  are  not  to  be  extended  by 
implication,  and  must  be  strictiy 
complied  with.  Tet  they  are  not 
to  be  construed  so  literally,  as  to 
defeat  the  evident  purposes  of  the 
l^sdslature.  The  ^wers  eranted 
will  extend  no  mrther  man  is 
expressly  stated  in  the  act,  or  than 
is  necessaty  to    accomplish    its 

general  scope  and  purpose.  If 
tiere  remains  a  doubt  as  to  the 
extent  of  the  power,  lifter  aU 
reasonable  intendments  in  its  Jbvor, 
the  doubt  will  be  solved  adversely 


to  the  dalm  of  power.    Ihre  K. 
T.diKRROo.yr,mp.         545 

12.  Passenger  depots;  convenient 
and  proper  places  for  the  storing 
and  keeping  of  cars  and  locomo- 
tives: proper,  secure  and  con- 
yenient  places  for  the  receipt  and 
delivery  of  freight,  and  for  the 
safe  and  secure  keeping  of  pro- 
perty between  the  time  of  its 
recdipt  and  dispatch,  or  after  its 
arrival  and  discharge,  and  before 
deliveiy,  are  among  tiie  acknow- 
ledged necessities  vx  the  running 
and  operating  a  railroad,  and  the 
right  to  take  lands  for  those  pur^ 
poses,  Ib  included  in  the  grant  of 
power  given  by  the  general  rail- 
road act  as  amended  in  1860  (Laws 
of  1869,  chapter  2S7,  section  \\ 
which  authorizes  nulroad  corpora- 
tions to  acquire  real  estate  **for 
the  purposes  of  its  incorporation, 
or  for  the  purposes  of  running  or 
operating  '* its  road.  JdL 

18.  The  provisions  of  chi^ter  400, 
Laws  of  1862,  as  amended  by 
chapter  814,  Laws  of  1867.  au- 
thorizing the  seizure  of  animals 
trespassmg  upon  private  premises, 
are  constitutionaL  The  act  does 
not  impose  a  penalty  for  the  tres- 
pass, but  simply  prescribes  and 
fixes  the  remedy  therefor;  and 
remedies  are  clearly  within  the 
peculiar  province  of  legislation. 
The  temporary  seizure  and  deten- 
tion of  property,  as  authorized  by 
the  statute,  awuling  Judidal  ac- 
tion, is  not  violative  of  the  pro- 
visions of  article  1,  section  6,  of 
the  Constitution,  directing  that  no 
person  shall  be  deprived  of  pro- 
pertfT  without  due  process  of  law. 
€o(m  v.  €h^gg»  480 

14.  The  provisions  of  section  2  of 
act  of  1853  (chapter  888,  of  the 
Laws  of  1858),  amending  the  act 
of  1848  (chapter  40,  of  the  Laws 
of  1848),  authorizing  the  fonna- 
tion  of  corporations  tor  manufao- 
tming  and  other  purposes,  does 
not  authorize  the  issue  of  stock, 
in  addition  to  the  capital  stock 
stated  in  the  certificate  of  oigani- 
zation,  and  any  increase  thereof 
made  pursuant  to  the  act  of  1848. 
It  simply  authorizes  the  payment 
for  such  stock,  in  property 
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0827  ^o'  ^^  InuineBS  of  the  eom- 

Sany  instead  of  in  cash  ;  and  on- 
er Its  proyisions  the  whole  capi- 
tal stock  can.be  i>aid  for  in  pro- 
perty, and  when  so  paid  for,  the 
owner  thereof  is  not  liable  to  the 
creditors  of  the  company  under 
section  10  of  the  act  of  1848. 
Schenck  y.  Andretoi,  589 

15.  Under  the  proYislons  of  the  act 
of  1867.  to  prevent  extortion  by 
railroad  companies  (chap.  185, 
Laws  of  1857),  only  one  penalty 
of  fifty  dollars,  together  'mth  the 
excess  of  fare,  can  be  recovered 
for  all  acts  committed  prior  to  the 
commencement  of  the  action.  A 
recovery  can  be  had  nnder  this 
act  by  a  party  who  has  paid  the 
excessive  f^re  when  riding,  simply 
for  the  porpose  of  obtaining  the 
penalty.  lUhsr  v.  N.  T,  0.  di  K 
•Ri2.JB.Cb.  644 

See  C0BFORA.TIOKB,  1,  8,  4,  6,   6. 

LdOTATIOK  of  AOTIOH& 

New  Tobk  Crrr,  1. 


STATUTB  OF  FRAUDS. 

1.  R,  a  broker,  offered  to  defendants 
ten  casks  of  prunes,  which  they 
agreed,  orallv,  to  take.  R  execa- 
tra  and  delivered  to  plaintiffi)  a 
bought  note  in  defendants'  name 
for  the  prunes,  and  received  from 

Slaintiffs  a  warehouse  delivery  or- 
er  therefor,  which  order  he  de- 
livered to  defendants,  who  received 
and  retained  it  and  requested  R 
to  sell  the  goods  for  them.  The 
ten  casks  hful  been  separated  and 
weighed  to  pUdntiflis  and  were  all 
thev  owned  at  the  warehouse,  on 
which  the  delivery  order  was 
riven.— I&Id,  that  the  action  of  de- 
fendants was  an  adoption  and  rati- 
fication of  the  acts  of  R ;  and  the 
signature  and  delivery  by  him  of 
the  bought  note,  made  a  valid  con- 
tract for  the  sale  of  the  goods 
within  the  statute  of  frauds.  Also, 
that  there  was  a  sufficient  delivery 
to  charge  defendants  and  maintain 
an  action  for  goods  sold  and  de- 
livered.   SawkintY.  Baker.      666 

Sea  Contracts,  6^. 

VSMBOB  AND  YSNDBB.  1. 


STATUTE  OF  USES  AND 
TRUSTS. 

SeeLiKS. 


STOCK  BROKERS. 

1.  Defendants,  stockbrokers  in  the 
city  of  New  York,  purchased  for 
plaintiff  certain  stocks,  under  an 
agreement  that  they  were  to  ad- 
vance the  money  for  the  purchases, 
and  he  to  keep  with  them  a  mar- 
gin or  security  satisfactory  to  them. 
A  portion  of  the  stock  was  sold  by 
defendants  without  giving  plaintiff 
notice  of  the  time  and  place  of  sale. 
Plfdntiff  repudiated  and  disavowed 
the  sale.  Defendants  acceded  to 
such  disavowal  and  notified  plain- 
tiff, they  would  not  consider  the 
sale  as  made  on  Ms  account,  but  on 
their  own;  and  by  both  parties  it 
was  subsequently  treated  as  a 
nullity  as  between  them.  After 
that,  defendants  notified  plaintiff 
to  flimiah  additional  margin ;  and 
upon  his  failure  so  to  do,  and  in 
the  afternoon  of  the  twenty-eighth 
April,  served  upon  him  personally, 
a  notice,  that  unless  a  satisfactorv 
margin  was  fhmished,  or  the  bal- 
ance of  his  account  paid,  his 
sto<^  would  be  sold  at  public 
auction,  upon  the  thirtieth  April, 
at  12.30  P.  M.,  at  a  place  designa- 
ted; and  the  stocks  were  sola  in 
accordance  with  the  notice. — Heldf 
Uiat  plaintiff  had  waived  his  right 
to  recover  as  for  a  conversion  of 
the  stocks  sold  at  the  first  sale, 
lliat  his  de&ult  in  ftunishing  a 
satisfiictorjr  mai^,  or  paying  the 
balance  of  the  account,  entitled  the 
defendants  to  enforce  their  lien  by 
the  sale  of  the  stock ;  and  that  the 
parties  living  in  the  same  city,  the 
notice  of  safe  was  a  timely  and  re- 
asonable one,  and  the  sale  legal. 
Stewart  v.  Drake.  440 


STOCKHOLDERS. 

1.  Stockholders  in  a  banking  cor- 
poration are  only  personally  liable, 
or  their  individual  property  charge- 
able for  the  debts  of  the  corpora- 
tion, to  the  extent,  and  as  pre- 
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scribed  by  the  charter.  By  the  act 
of  becoming  stockholders  they 
assent  to  the  terms,  and  assume 
the  liabilities  imposed  by  the  act 
creating  the  corporation.  The  obli- 
gations thus  assumed  are  limited 
by  the  terms  of  the  charter,  and 
cannot  be  extended  bv  implication 
beyond  the  terms  of  that  instm- 
ment,  reasonably  interpreted.  If 
a  general  personal  Uability  is  cre- 
ated, it  ma^  be  enforced  by  a 
personal  action,  as  other  personal 
obligations  are  enforced.  .  If  the 
charter  merely  permits  the  indi- 1 
vidoal  property  of  stockholders  to 
be  levied,  and  taken  upon  execu- 
tion, on  a  judgment  against  the 
coiporation  m  a  given  contingency, 
and  provides  that  the  same  process 
may  be  used  and  enforced  by  tiie 
stockholders  whose  property  is  first 
taken,  against  the  property  of  the 
other  stockholders,  so  as  to  compel 
a  ratable  contribution  by  idl,  no 
general  individual  liability  is  cre- 
ated for  which  a  personal  action 
can  be  brought  In  such  a  case 
the  creditor  of  the  corporation  is 
confined  to  the  remedy  against  the 
stockholders,  and  theur  mdividual 
property  given  by  the  act  Lourry 
V.  Inman.  119 

9.  Where  the  individual  property  of 
the  stockholders  is  made  liable  for 
the  debts  of  the  bank,  either  abeo- 
lutelv  or  conditionally,  and  by  a 
specified  process,  an  mdorsement 
upon  the  bills  of  the  bank  of  the 
words,  '*  individual  property  of 
stockholders  liable,"  is  but  notice 
of  the  charter  liability,  and  of 
itself  ^ves  no  rights  of  action  to 
the  bm-holders  against  the  stock- 
holders, or  against  the  president 
or  cashier  of  the  bank  signing  the 
bills  officially.  The  bill-holders, 
by  means  of  such  indorsement, 
acquire  no  rights  against  the  offi- 
cers or  stockholders  or  their  pro- 
>erty  other  than  such  as  are  Riven 
)y  the  charter,  with  which  all  per- 
sons dealing  with  the  corporation 
or  receiving  its  obligations  are  sup- 
posed to  be  conversant  Id, 

See  OoBPOBATioisre,  6. 

8TKEETS. 
See  HxQHWATB. 
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SUBMISSION  OP   CONTRO- 
VERSY. 

1.  A  case  submitted  under  section 
872  of  the  Code  should  present  only 
questions  of  law.    OUvrk  v.  Wise, 

612 

8.  Where  all  the  facts  upon  which 
the  controversy  depends,  and 
which  are  neoessaiy  to  give  ground 
for  a  conclusion  of  law  are  not 
stated,  the  court  cannot  pronounce 
the  Judgment  desired.  /<{. 

8.  The  case  submitted  presented  the 
following  &cts:  Defendant,  an 
insolvent,  assigned  all  his  pro- 
perty, real  and  personal,  to  H.,  an 
indorser,  upon  his  paper,  receiving 
good  notes  for  the  rail  value  of 
the  property,  less  the  amount  of 
the  indorsements,  payable  in  six, 
twelve  and  eighteen  months.— i92s2tf, 
that  from  these  facts  the  law  would 
not  of  necessity  conclude  an  actual 
fhtudul^t  intent  But  the  ques- 
tion whether  the  transfer  was  fiaud- 
ulent  or  not  was  one  of  &ct  re- 
maining in  dispute.  Proceedings 
therefore  dismissed.  El 


SUBSTITUTE. 


Beel^oynsifL 


SUPERVISORa 
See  Board  of  8nFEBViB0B& 


SURPLUS  MONEYS. 

1.  A  lessee  for  years  of  mort^kged 
premises,  holdmg  under  a  lease 
containing  a  covenant  of  quiet 
en)oyment,  upon  foreclosure  and 
sale  under  the  mortgitfe,  is  en- 
titled to  receive  out  of  the  sur- 
plus moneys,  the  value  of  the  use 
of  the  premises  for  the  remainder 
of  his  term^  less  the  rente  reserved 
and  other  payments  to  be  made  by 
him  under  Uie  lease.  OUxrkaon  v. 
Shidmare.  297 
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2.  By  being  made  a  party  to  the 
f  oreclosare  suit,  he  is  not  conclud- 
ed as  to  the  Ysuue  of  the  fee,  by 
the  amount  the  piemiaes  brought 
at  the  sale;  nor  is  he  limited  to  a 
per  centage  thereon  in  fixing  the 
rental  yalue.  The  right  granted 
to  the  lessee  by  the  lease  S  an  in- 
terest in  the  premiaeSt  capable  of 
being  sold  and  transfemd,  and 
has  precedence  of  the  estate  of 
the  lessor,  and  is  an  encumbrance 
upon  the  land  to  the  extent  of  the 
lessor's  interest  The  lessee  hav- 
ing this  right  of  priority  over  the 
lessor,  is  interested  only,  in  seeing 
that  the  property  produces  suffi- 
cient to  cover  his  interest  He 
has  no  interest  or  duty  to  create  a 
fund  for  the  benefit  of  the  lessor ; 
and  if  the  premises  are  sold  at 
less  than  their  value,  the  loss  must 
fall  upon  the  latter.  Id. 

8.  As  between  the  lessor  and  lessee, 
the  estate  of  the  latter  is  not  sub- 
ject to  the  claims  of  the  mortga- 
gee, or  to  any  other  encumbrance 
or  claim  upon  the  premises.  They 
are  charges  upon  the  interest  of 
the  lessor  only,  who  is  bound 
to  protect  the  estate  of  the  lessee 
therefirom.  Id. 

4.  The  effect  of  the  sale  is  to  substi- 
tute the  proceeds,  as  far  as  they 
will  go,  for  the  several  interests  in 
the  premises  sold,  and  such  inter- 
ests are  to  be  satisfied  out  of  the 
proceeds  in  their  order  of  priority, 
ilqui^  will  not  permit  one  claim- 
ant of  the  fund,  who  has  coven- 
anted to  protect  the  titie  of 
another,  to  mcrease  his  own  share 
of  the  fund,  b^  compelling  the 
other  to  contnbute  to  the  dis- 
charge of  prior  encumbrances.  Jd. 

5.  Where  the  parties  claimant  are 
before  the  court,  and  the  contest 
is  between  them  only,  or  those 
claiming  under  them,  the  court 
has  power  to  make  a  final  dispo- 
sition of  the  fund  in  accordance 
with  the  covenants  existing  be- 
tween them  and  the  equities  re- 
sulting therefrom.  Id. 

SURPBISS. 
See  NbwTbial. 


TAXATION. 

See  AflflWflRifBNT  aitd  Taxation. 


TENANTS  IN  COMMON. 

1.  One  tenant  in  common,  or  Joint 
owner,  cannot  maintain  an  action 
for  the  possession  of  personal  pro- 
perty against  his  co-tenant.  iMms 
V.  LaU^.  898 

2.  If  the  co-tenant  sells,  or  converts 
the  property,  he  may  have  his  ac- 
tion for  damages,  or  hold  his  title 
with  the  purchaser.  He  cannot 
compel  a  deliveir  of  the  posses- 
sion to  himself  of  the  whole  pro- 
perty. Id. 

8.  Plaintiff  and  C,  being  the  owners 
of  certain  premises,  upon  which 
was  a  steam  saw-mill,  contracted 
to  sell  the  same  to  T.  By  the 
contract,  which  was  executed  by 
the  vendors  only,  T.  was  to  ac- 
quire interest,  and  was  not  to  re- 
move, or  take  away  any  of  the 
machineiy  or  property,  until  the 
whole  purchase-price  was  paid.  T. 
assigned  the  contract  to  K.  and 
three  others.  Plaintiff  and  0. 
thereupon  conveyed  to  K.  an  un- 
divided one-fourth  of  the  property 
upon  his  paying  in  full  therefor. 
Defendant  L.,  with  the  knowledge 
and  consent  of  K.,  sold  the  engine 
and  machinery  to  defendant  I., 
and  the  same  were  removed  from 
the  premises  with  the  intent  of 
shipping  them  to  Michigan.  Plain- 
tiff brings  action  to  recover  pos- 
session.— ffeUij  that  the  convey- 
ance to  K.  was  not  made  in 
pursuance  of  the  executory  con- 
tract, and  to  the  extent  of  the 
grant  extinguished  the  conditions 
therein ;  that  it  vested  in  him  an 
absolute  estate  in  fee,  and  con- 
ferred upon  him  all  the  rights  of  a 
tenant  m  common;  and  that,  as 
plaintiff  could  not  maintain  the 
action  against  K.,  he  cannot 
against  defendants,  who  obtained 
tiieir  right  to  hold  it  through  him. 

Id. 

Bdi  PABTmOBC 
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^.         SnbaeqaenUy 

"^^  .or  the  amount 

aoes  doe  at  the 

it  of  the  note. 

iiployed  counsel 

action;  but  the 

,^       tction  recoTered 

"*     the  plaintiff  here 

irouj^t  upon  the 

^      .,  if  M.  had  know- 

tstanding  claims, 

concluded  by  the 

lat  the  evidence 

lent  to  require  the 

the   question  of 

.  Jury  ;  and  a  non- 

^ore^eiTor.    EairtY. 

258 

^   ection  of  testhnony 

^  ilaintiff,   tending  to 

^    d   such  knowledge, 

'*  iipi>ed  at  Cairo,  Bl., 
'  oia  Central  railroad,  a 
''  cotton,  consigned  to  8. 
."^ewYork.  In  the  bill 
iven  by  the  I.  C.  R  R 
3nt  was  named  as  con- 
Jhicaffo.  The  bill  of  la- 
.pted  mat  company  from 
or  loss  bjr  fbre,^  and  also, 
;  responsibUi^  for  the 
"*  safe  carriage  of  the 
beyond  the  line  of  its 
at  stipulated  that  the 
rate  i&ould  be  two  dol- 
100  pounds.  TheLC.  R 
ontracted  for  the  transpor- 
,rom  Chicago  to  New  York 
^e  U.  T.  Co.-  The  biD  of 
J  containing  a  similar  ex- 
^-^n  from  loss  or  damage  by 
nd  also  a  stipulation,  £at  in 
^yf  loss  the  latter  company 
*d  be  liable  only  for  the  value 
'  i  property  at  the  time  of  ship- 
^:,  The  cotton  was  received 
'^defendants  at  Philadelphia, 
■  *^ported  to  New  York,  and 
-  te  in  their  custody  upon  their 
-=*  was  destroyed  by  fire.— .SisM, 
"^U  the  exemption  from  damage 
aioss  by  fire  did  not  exonerate 
•^aCendant  from  a  loss  so  happen- 
sr^,  in  case  the  fire  resulted  from 
-za  own  negligence.  That  plain- 
?  .ib,  to  maintam  their  action,  must 
-*:9iow  affirmatively  such  negli- 
gence.   LambY,  ThsCandJ^R 


4  A  ruling,  therefore,  of  the  court 
upon  the  trial,  that  the  burden  of 
proof  was  on  the  defendant,  to 
show  the  fire  was  not  caused  by 
any  n^ligence  on  its  part,  and  a 
similar  cham  to  the  Junr  was  er- 
roneous.    (niGKHAM  and  AUiSN, 


JJ.,  dissenting. 


Id. 


5.  A  court  or  referee  is  presumed  to 
have  knowledge  of  ue  contents 
of  the  pleadings  in  a  cause,  and  it 
is  not  neoessaiY  for  a  party  to 
read  them  in  evidence,  in  order  to 
avidl  himself  of  admissions  there- 
in.    White  y.  SmUh.  418 

0.  After  a  trial  was  commenced  be- 
fore a  referee,  and  a  portion  of  the 
evidence  taken,  an  adjournment 
was  granted  upon  pluntiff's  mo- 
tion, in  order  to  enable  him  to 
apply  to  the  court  for  leave  to 
serve  a  reply  to  defendant's  coun- 
ter-claim ;  permission  was  obtained 
and  reply  served  Upon  the  ad- 
journed day  the  plaintiff  insisted 
that  the  trial  should  be  commenced 
de  now;  this  the  referee  refused  to 
do.-'MBidf  no  error.  idL 

7.  One  of  plaintiff's  witnesses  was 
permitted  to  state,  under  objec- 
tion, a  conversation  between  plain- 
tiff and  one  W.,  the  book-keeper 
of  defendant,  and  acting  as  his 
agent  in  the  shipment  of  frel^t; 
no  material  evidence  was  ^ven. 
Subsequently  the  same  witness 
testified,  without  oblection  to  a 
conversation  with  W.,  a  portion 
of  which  was  competent  as  a  part 
of  the  re$  gettiBy  and  a  portion  in- 
competent— ffddy  that  as  convei> 
sations  with  W.,  pertaining  to 
business  transacted  oy  him  at  the 
time,  were  competent,  and  as 
error  is  never  to  be  presumed, 
but  must  be  made  plainly  to  ap- 
pear, it  is  to  be  assumed  the  court 
m  overruling;  objection  to  first 
question  onfy  intended  to  hold, 
that  conversations  with  W.  relat- 
ing to  business  then  being  trans- 
acted were  competent,  and  Uiat 
the  objection  then  taken  coiUd  not 
be  made  applicable  to  the  subse- 

auent  incompetent  evidence.  If 
tie  ruling  of  the  court  was  in- 
tended to  apply  to  all  conversa- 
tions, the  objection,  to  avail  de- 
fendant, should  have  been  more 
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TENDER. 
See  Sfboifio  Pebvobmakgb. 

TITLE. 

See  Cbmbtbbt  AasociATiONfl,  1. 
Ebtoffbl,  2. 
Ybndob  Ain>  Yenbbb,  2. 

TOWN. 

1.  Under  the  proTidon  of  chapter 
4d6  of  the  laws  of  1870,  a  prmci- 
pal  who  has  furnlshedjointly  with 
a  town  of  the  county  of  Simolk  a 
substitute  whose  seirice  constitu- 
ted a  part  of  the  excess  of  years, 
for  which  moneys  were  receivea 
from  the  State,  has  a  clear  lei^ 
remedy  by  action  against  the  town 
to  recover  his  Just  proportion  of 
such  moneys.  The  Pscple  eaniY. 
Hawkins.  9 


TOWN  BONDING. 

1.  The  authority  of  the  majority  of 
the  tax-payers  of  a  town,  to  mort- 
gage the  whole  property  of  its 
dtlzens,  against  the  will  of  the 
minority,  for  investment  in  a  rail- 
road or  other  corporation,  receives 
no  countenance  in  the  principles 
of  the  common-law,  bntls  derived 
solely  from  legislative  enactments. 
Every  step,  therefore,  required  by 
the  statute,  must  be  shown  to  have 
been  taken  in  strict  conformity 
therewith.  The  Bsople  exreL  y» 
HuOmrt,  110 

%  In  proceeding  under  chapter  967 
Laws  of  1809,  it  must  appear, 
either  that  the  tax-payers  whose 
names  appear  on  the  petition,  who 
did  not  sign  personally,  were  pre- 
sent when  their  names  were  signed 
or  authority  in  writing  so  to  affix 
their  names  must  be  produced. 

id 

8.  As  it  was  requisite  to  establish 
the  fact  of  the  signing  to  give  Ju- 
risdiction, it  is  no  answer,  tnat  the 
otijection  was  not  taken  upon  the 


hearing  before  the  county  Jndce. 
There  was  no  waiver  upon  me 
part  of  those  tax-payers,  who  did 
not  sign  and  who  did  not  appear. 

Id. 

4  Where  one  signs  the  petition  In  a 
representative  capacity,  his  aatho> 
ri^  to  represent  and  thus  to  bind 
the  estate  of  his  ward  oiceeitui  que 
trust  must  be  shown  affirmatively 
bvlQgal  evidence.  (Sea  oplskMi 
OT  PoTTSB,  J.,  note.)  EL 

5.  Where  the  name  of  a  corporation 
appears  to  the  i>etition,  its  corpo- 
rate existence,  the  authority  of 
those  signing,  to  bind  it  in  this 
manner,  and  that  the  corporation 
is  eafnenL,  must  be  proven.  (Opin- 
ion of  PoTTBB,  J.,  note.)  Id. 

Bee  OoJiBiTruTiOBtAL  Law,  8,  4, 6. 


TRESPASS. 

1.  The  provisions  of  chapter  469, 
Laws  of  I860,  as  amended  l^ 
chapter  814,  Laws  of  1867,  autho- 
rizing the  seizure  of  animals  tres- 
passing uponprivate  premises,  are 
oonstitutionaL     Oook  v.    Chregg, 


TBIAL. 

1.  Defendant  M.  purchased  of  plain- 
tiff an  individual  bank,  ana  he, 
with  the  other  defendants  as  his 
sureties,  executed  to  plaintiff  a 
bond  of  indemnity  from  all  claims 
of  every  kind  against  said  bank. 
Prior  to  the  transfer,  certain  de- 
positors had  received  a  promissory 
note  to  the  amount  of  ueir  claims 
against  the  bank,  and  the  accounts 
had  been  balanced  and   closed 

.  upon  the  books  of  the  bank.  The 
note  not  being  paid  at  maturity, 
the  depositors  offered  to  return  it, 
and  demanded  payment  of  their 
respective  accounts,  claiming, 
among  other  things,  that  they  had 
been  induced  to  take  the  note 
by  fraudulent  representations  of 
plaintiff.     This  state  of  affidrs, 

Slaintiff  testified,  was  known  to 
L  at  the  time  of  the  transfer  and 
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ghring  the  bond.  Snbaeqiiently 
plainQff  was  sued  for  the  amount 
of  the  deposit  balances  due  at  the 
time  of  the  reoeipt  of  the  note. 
M.,  upon  notice,  employed  counsel 
and  defended  the  action;  but  the 
plaintiff  in  that  acticHi  recovered 
Jud^ent,  which  the  plaintiff  here 
paid.  In  a  suit  brought  upon  the 
bond,— JE2dM,  that,  if  M.  hadknow- 
lege  of  these  outstanding  claims, 
plaintiff  was  not  concluded  by  the 
t>ank  books;  that  the  eyidenoe 
given  was  sufficient  to  require  the 
submission  of  the  question  of 
knowledge  to  a  Jury ;  and  a  non- 
suit was,  therefore,  error.  Biurt  v. 
Mesaeng&r,  268 

d.  That  the  rejection  of  testimony 
offered  by  plaintiff,  tending  to 
show  M.  had  such  knowled«;e, 
was  error.  Id. 

a  PUintifb  shipped  at  Cairo,  HL, 
by  the  Illinois  Central  railroad,  a 
quantitY  of  cotton,  consigned  to  8. 
W.  &  Co.,  New  York.  In  the  bill 
of  lading  given  by  the  L  C.  R.  R 
Co.,  its  agent  was  named  as  con- 
signee at  Chicago.  The  bill  of  la- 
dmg  exempted  that  company  from 
"damage  or  loss  by  fire,^  and  also, 
from  aU  responsibility  for  the 
safety  or  safe  carriage  of  the 
packages  beyond  the  line  of  its 
road,  but  stipulated  tliat  the 
through  rate  should  be  two  dol- 
lars per  100  pounds.  The  L  C.  R 
R  Co.  contracted  for  the  tnmspor^ 
tation  from  Chicago  to  New  York 
with  the  U.  T.  Co.-  The  bill  of 
lading  containing  a  similar  ex- 
emption from  loss  or  damage  by 
fire,  and  also  a  stipulation,  that  in 
case  of  loss  the  latter  company 
should  be  liable  only  for  the  value 
of  the  property  at  the  time  of  ship- 
ment The  cotton  was  receivol 
by  defendants  at  Philadelphia, 
transported  to  New  York,  and 
while  iu  their  custody  upon  their 
pier  was  destroyed  bv  fire.— .S^, 
That  the  exemption  from  damage 
or  loss  by  fire  did  not  exonerate 
defendant  from  a  loss  so  happen- 
ing, in  case  the  fire  resulted  from 
its  own  neglif^ence.  That  plain- 
tifiiB,  to  maintain  their  action,  must 
show  afflrmativelv  such  negli- 
gence. Lamb  v.  The  0.  and  A.  B. 
and  T.  Go,  271 


4  A  ruling,  therefore,  of  the  court 
upon  the  trial,  that  the  burden  of 
proof  was  on  the  defendant,  to 
show  the  fire  was  not  caused  by 
any  n^ligence  on  its  part,  and  a 
similar  clutfge  to  the  Juiy  was  er- 
roneous. (fBCXBAM.  and  Allbk, 
JJ.,  dissenting.  Id. 

5.  A  court  or  referee  is  presumed  to 
have  knowledge  of  the  contents 
of  the  pleadings  in  a  cause,  and  it 
is  not  necessary  for  a  party  to 
read  them  in  evidence,  in  order  to 
avail  himself  of  admissions  there- 
in.    Wh^  V.  Smith.  418 

0.  After  a  trial  was  commenced  be- 
fore a  referee,  and  a  portion  of  the 
evidence  taken,  an  acUournment 
was  granted  upon  plaintiff's  mo- 
tion, in  order  to  enable  him  to 
apply  to  the  court  for  leave  to 
serve  a  reply  to  defendant's  coun- 
terHclaim ;  permission  was  obtained 
and  reply  served.  Upon  the  ad- 
journed day  the  plaintiff  insisted 
that  the  trial  should  be  commenced 
dd  now;  this  the  referee  refused  to 
do.'^Meldf  no  error.  Id. 

7.  One  of  plaintiff's  witnesses  was 
I)ermittea  to  state,  under  objeo- 
tiion,  a  conversation  between  plain- 
tiff and  one  W.,  the  book-keeper 
of  defendant,  and  acting  as  his 
agent  in  the  shipment  of  freight; 
no  material  evidence  was  xiven. 
Subsequently  the  same  witness 
testified,  without  oblection  to  a 
conversation  with  w.,  a  portion 
of  which  was  competent  as  a  part 
of  the  rea  geata,  and  a  portion  in- 
competent— Heidf  that  as  conver- 
aations  with  W.,  pertaining  to 
business  transacteid  by  him  at  the 
time,  were  competent,  and  as 
error  is  never  to  be  presumed, 
but  must  be  made  plainly  to  ap- 

rr,  it  is  to  be  assumed  the  court 
overruling  objection  to  first 
question  on^  intended  to  hold, 
tiiat  conversations  with  W.  relat- 
ing to  bnsinefls  then  being  trans- 
acted were  competent,  and  that 
the  objection  then  taken  could  not 
be  made  applicable  to  the  subse- 
Quent  incompetent  evidence.  If 
tne  ruling  of  the  court  was  in- 
tended to  apply  to  all  converea- 
tions,  the  objection,  to  avail  de- 
fendant, should  have  been  more 
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specific,  80  that  the  intent  would 
be  made  plainly  to  appear.  Stur- 
gen  y.  BmeU.  462 

8.  K  there  are  any  reaAmB  for  the 
exclusion  of  evidence  competent 
in  itself  growing  ont  of  the  pro- 
ceedings upon  the  trial,  or  the 
prior  examination  and  statements 
of  the  witness,  they  must  be  point- 
ed out  and  the  attention  of  the 
court  called  to  them;  a  general 
objection  is  insufficient  It  is 
within  the  discretion  of  the  judge 
at  the  trialj  to  allow  a  witness  to 
be  recalled  and  to  explain,  qualify, 
or  contradict  his  former  state- 
ments, and  his  decision  cannot  be 
xeviewed.    WiUiaoM  y.  BargeanL 

481 

9.  A  dispute  haying  arisen  between 

glaintin,  defendant,  and  others, 
1  regard  to  the  location  of  the 
boundary  lines  of  a  lot  of  land 
owned  by  defendant,  an  agree- 
ment in  writing'  to  compromise 
and  settle  the  same  was  entered 
into  by  all  tl\e  parties,  one  proyi- 
sion  of  which  was  that  M.  should 
go  upon  the  land  and  designate 
the  line  between  plaintiff  and  de- 
fendant, as  the  same  existed  when 
M.'s  father  occupied  the  lot.  De- 
fendant offered  proof  of  revocation 
upon  his  part  of  M.'s  authority  to 
locate  the  line,  and  also  proof  of 
actual  location  of  the  line,  both  of 
which  were  rejected. — HM.  that 
the  agreement  was  a  yalid  and 
binding  one,  and  fixed  as  the  true 
line  between  the  parties,  the  one 
that  existed  and  was  recognized 
when  M.'s  father  occupied  the  pre- 
mises, and  left  only  the  question  to 
be  determined  as  to  the  location 
of  that  Une.  But  that  M.  was  sim- 
ply empowered  to  act  as  arbitrator 
upon  this  question/and  as  such  his 
I)ower  was  reyocable.  That  the 
question  ^ould  haye  been  sub- 
mitted to  the  juiy  to  determine 
the  location  of  the  line,  and  that 
the  rejection  of  the  testimony, 
both  as  to  reyocation  and  location 
was  error.  WoodY.  Lftfa^Ue,  484 

10.  In  an  action  for  work,  and  labor 
and  materials  fiimished  in  manu- 
facturing certain  articles  for  de- 
fendant, the  defence  was  that  the 
artideswere  not  to  be  paid  for, 


until  defendant  should  collect  and 
receive  pay  from  those  to  whom  he 
should  sell  them,  and  that,  in  con- 
sequence of  the  unsldllfnl  maimer 
of  their  construction,  the  articles 
were  defectiye,  and  the  defendant's 
vendees  refiised  to  pay  therefor. 
EM^  it  was  not  competent  tor  de- 
fendant, upon  the  trial,  to  show 
that  his  vendees  daimed  dmrwaigfla- 
Bdtmrekh  v.  Hianenz,  677 

11.  The  judge  ehaiged  the  Juiy,that» 
if  they  found  the  agreement  was, 
that  defendant  might  sell  on  a  rea- 
sonable term  of  credit,  and  he  had 
so  sold  and  that  term  had  ex- 
pired, then  plaintiff  could  recoTer, 
though  defendant  had  not  been 
paid  by  his  vendees:  to  which 
defendant  excepted.— .BdirZ,  excep- 
tion not  well  taken.  i& 

iSw  EvTOEzrcB,  8. 


TRUSTEES. 

1.  Under  the  act  to  provide  for  the 
incorporation  of  religious  sodetiee 
(chap.  60,  Laws  of  1818,  3  Ed- 
monds' Stats.  687),  the  trustees  of 
such  a  corporation  are  authorized 
to  act  in  its  behalf,  in  taking  the 
steps  required  by  section  11,  for 
the  purpose  of  effecting  a  sale  of 
its  real  estate,  and  their  acts  are 
binding  upon  it,  although  it  does 
not  appear  they  had  the  express 
sanction  or  authority  of  amajori^ 
of  the  corporation.  Hie  IL  A. 
Baptist  Chwrch  v.  The  Be^iut 
Church  in  0.  tineL  181 


TRUSTS. 

See  MoBTGAGB,  6. 
Wills,  1,5. 

USES  AND  TRUSTa 
See  LiEET. 

USURY. 

1.  Where  an  advance  is  made  in  one 
place,  upon  a  check  drawn  upon  a 
bank  in  another,  no  question  of 
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usnry  can  arise  oat  of  the  trans- 
action, as  there  is  no  loan  or  for- 
bearance of  money  for  anv  time 
whatever.    Crocker  r.Colum.  212 


VENDOR  AND  VENDEE. 

1.  Plaintiff  purchased  certain  reid 
estate  at  an  auction  sale,  paying 
ten  per  cent  of  the  purchase-price. 
The  usual  memorandum  of  sale 
was  signed  by  him  and  the  auc- 
tioneer. At  the  place  and  shortly 
before  the  hour  agreed  upon,  for 
the  payment  of  the  balance  of  the 
purchase-money,  he  tendered  yen- 
dor's  agent  a  check  for  the 
amount,  which  the  agent  refused, 
unless  certified,  but  permitted 
plaintiff  to  «o  for  the  certification, 
and  with  the  impression  that  the 
certified  check  would  be  receiyed 
at  any  time  during  the  day.  Plain- 
tiff returned  about  two  hours  after 
the  time  fixed  for  performance, 
with  the  check  duly  certified, 
which  he  tendered,  and  demanded 
the  deed.  This  was  refused  upon 
the  ground  that  the  time  for 
performance  had  passed.  The 
lands  were  the  same  day  con- 
yeyed  to  a  third  person,  who 
had  full  knowledge  of  all  the 
facts.  In  an  action  for  spe- 
cific performance  against  the 
yendor  and  subsequent  purchaser, 
the  complaint  in  which  setup  a 
contract  of  sale,  which  was  ad- 
mitted by  the  answer. — Held^  Ist. 
Defendants  having  admitted  con- 
tract, and  not  havmg  pleaded  the 
statute  of  frauds,  are  deemed  to 
haye  renounced  the  benefit  of  it 
2d.  Performance  at  the  precise 
time  was  waived,  and  yendor  was 
estopped  from  claiming,  that  the 
rieht  to  perform  was  lost  by  lapse 
01  time.  3d.  The  tender  not  hay- 
ing been  refused  because  not  in 
money,  the  right  to  demand 
money  was  waived.  DwjfV  ▼• 
O'Donovan,  228 

2.  One  having  possession  of  personal 
property  as  a  bailee  for  hire,  with 
an  executory  and  conditional 
agreement  for  its  purchase,  which 
conditions  have  not  been  per- 
formed, can  give  no  title  thereto 
to  a  purchaser,  although  the  latter 


acts  in  f;ood  fiiith  and  parts  with 
yalue.  without  notice  of  the  want 
of  title  of  his  yendor.  AtuHn  y. 
Dye.  500 

8.  Where  upon  the  sale  and  dellyery 
of  goods  the  yendor  receiyes  from 
the  purchaser  the  note  or  bill  of  a 
third  person,  the  presumption  is 
that  the  note  or  bill  was  accepted 
in  payment,  and  satisfaction,  and 
the  onus  is  upon  the  yendor  to 
show  that  it  was  not  thus  receiyed. 
Oibion  y.  Tobey.  687 

4.  Plaintiff  sold  to  defendants  a  num- 
ber of  hogs  for  cash  on  deliyery. 
After  the  delivery  was  made  and 
amount  of  purchase-money  ascer- 
tained, defendant's  agent,  who 
made  the  purchase,  stated  he 
would  haye  to  go  to  the  bank  (some 
three  miles  oistant]  to  get  the 
money,  and  asked  piaintifT  which 
he  would  prefer,  the  currency  or  a 
draft  on  New  York.  Plaintiff 
chose  a  draft,  and  consented  to 
the  hogs  being  loaded  on  the  cars, 
upon  the  agreement  that  the  draft 
should  be  procured  as  soon  as 
practicable.  The  draft  was  pro- 
cured and  accepted  by  plaintiff 
without  defendants'  indorsement 
The  draft  was  dishonored.  Plain- 
tiff thereupon  tendered  the  draft 
to  defendants  and  demanded  its 
amount,  and  upon  refusal  brought 
suit. — Heldy  that  there  was  no 
waiyer  of  the  cash  payment  by 
the  deliyery  of  the  hogs,  and  the 
sale  was  incomplete  until  the  de- 
livery and  acceptance  of  the  draft. 
The  presumption  of  law  that  the 
draft  was  received  as  payment 
therefore  applied.  The  action 
could  not  be  maintained  even  if  it 
should  be  held  that  payment  in 
cash  was  waiyed  and  a  crcnlit  giyen, 
and  that  the  draft  was  received 
upon  a  precedent  debt;  the  fkcta 
were  conclusive  that  it  was  re- 
ceived as  payment  Id, 


WAIVER 

1.  A  lease  contained  a  coyenant 
upon  the  part  of  the  tenant,  not 
to  sublet  without  the  written  con- 
sent of  the  landlord,  under  penalty 
of   forfeiture,   etc.     The  tenant 
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sublet  with  the  knowledge  of  the 
landlord,  who  subsequently  re- 
ceired  the  rent.— .fi^,  that  this 
was  a  waiver  of  the  forfeiture, 
and  the  right  of  the  landlord 
founded  upon  the  subletting,  or 
the  occupancy  thereunder,  was 
gone.    Ireland  r.  NiehoU.         413 

S.  A  contract  valid  in  its  inception, 
becoming  void  by  virtue  of  its 
provisions,  may  be  revived  by  the 
act  of  the  parties  thereto.  A  con- 
dition of  K>rfeiture  in  a  policnr  of 
insurance  mav  be  waived,  and  the 
policy  revived  after  the  happening 
of  the  event,  which  works  the  for- 
feiture, by  any  act  from  which  the 
consent  of  the  underwriter  may 
be  inferred.  8he<krman  v.  N.  Fire 
Ins.  Co.  526 


8.  Defendant  issued  a  policy  of  in- 
surance to  L.  J.  S.  upon  his  dwel- 
line-house.  The  policy  contained 
a  clause,  that  if  the  property  was 
sold  or  transferred,  or  any  change 
took  place  in  title  or  possession, 
without  the  consent  of  the  com- 
pany, it  would  be  void.  The  pro- 
perty was  transferred  to  plaintiff 
March  4th.  The  policy  was  re- 
newed March  21st,  and  was  trans- 
ferred to  plaintiff  April  15th,  on 
the  same  day  defendant's  a^ent 
consented  to  the  transfer  ox  the 
policy.  L.  J.  S.  remained  in  pos- 
session. During  a  temporary 
absence  he  left  the  house  in  charge 
of  B.  and  it  was  destroyed  by  fire. 
ffeldy  that  the  renewal  revived  the 
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original  policy,  and  continued  it 
wim  all  the  virtue  which  it  would 
have  had  for  any  purpose,  if  it  had 
not  expired.  That  the  consent  to 
the  assignment  was  equivalent  to 
an  agreement,  to  be  liable  to  the 
assignee  upon  the  policy  as  a  sub- 
sisting operative  contract,  for 
which  agreement  the  retention  of 
the  premium  received  on  the  re- 
newal was  a  good  consideration. 
That  there  was  no  chan^  of  pos- 
session within  the  meamng  of  the 
contract.  Id. 

• 

See  Appbal,  3. 18. 

Specific  Pbrformakce. 
Stock  Broker. 
Vendor  akd  Vendee,  4. 


1.  No  riparian  proprietor  has  a  right 
to  use  the  water  of  a  stream  to  the 
prejudice  of  other  proprietors  above 
or  below,  unless  he  has  a  prior  rieht 
to  divert  it,  or  a  title  to  some  exclu- 
sive enjoyment:  He  mav  use  the 
water  while  it  flows  over*  his  land 
as  an  incident  thereto,  but  he  can- 
not unreasonably  detahi  it,  or  give 
it  another  direction,  but  must  return 
it  to  its  ordinary  channel  when  it 
leaves  his  estate.    Clinton  v.  Myarg. 

611 


2.  A  party  has  a  right  to  erect  a  dam 
across  a  stream  upon  his  land,  and 
such  machineiy  as  the  stream  in 
its  ordinanr  sti^^  is  adequate  to 
propel,  and  if,  in  seasons  of  drought, 
it  becomes  inadequate  for  that  pur- 
pose, he  may  detain  the  waters  for 
such  a  reasonable  time,  as  may  be 
necessary  to  raise  the  requisite  head 
to  enable  him  to  use  it  advantage- 
ously and  profitably  upon  such 
machinery.  He  has  no  right  to 
erect  machinery,  requiring  for  its 
propulsion  more  water  uian  the 
stream  fbmishes  at  its  ordinary 
stages,  and  operate  such  machineiy 
by  accumulating  the  water  and  dia- 
charging  it  ui)on  those  below  in 
unusual  quantities  to  their  preju- 
dice. Nor  has  he  a  right  to  create 
a  reservoir,  and  detain  and  store 
the  water  therein  for  fhtnre  use  in 
a  diy  season.  Id, 


8.  Plaintiff  erected  a  dam  across  a 
stream  fiowing  through  his  land, 
and  used  it  to  detain  the  water  in 
the  pond  during  the  autumn  and 
sprint,  when  his  fiu^tory  was  ade- 
quately supplied  with  water  fitnn 
another  source;  when  that  fidled 
the  deficiency  was  made  up  fh>m 
the  reservoir  thus  created.  Defend- 
ant, the  owner  of  land  upon  the 
stream  below,  opened  the  gates  and 
let  off  the  accumulated  waters, 
daiming  the  right  so  to  do. — HeUi^ 
that  an  injunction  could  not  be 
sustained ;  that  it  was  no  argument 
therefor  that  the  detention  of  the 
water  was  no  ii^uiy  to  defendant, 
or  that  he  insisted  upon  his  legal 
rights  to  the  water  from  bad  mo- 
tives, or  purposes  of  annoyance.  Id. 
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4.  Where  the  parties  maintaining  and 
using  a  dam  upon  a  stream  below 
plaintiff's  dam,  had  for  more  than 
twenty  ^ears  used  flush  boards 
upon  their  dam,  more  or  less,  at 
different  seasons  of  the  year,  which 
were  so  far  removed  when  they 
materially  interfered  with  plain- 
tiff's miU  byflowine  back  water 
upon  his  wheel,  and  when  com- 

§kdnt  was  made,  as  to  satisfy  the 
emand,  but  were  not  entirely 
removed,  one  board  being  almost, 
if  not  quite  universally  left  on  after 
complaint,  without  rurther  objec- 
tion.— Heidy  that  the  proprietors 
of  the  lower  dam  had  acquired  a 

Srescriptive  right  to  place  and  use 
uah  boards  thereon  to  a  height, 
that  would  not  materially  obstruct 
the  action  of  plaintiff's  mill  wheels. 
The  right  to  be  measured  and  lim- 
ited only  bjr  its  non-injury  to  the 
use  of  plaintiff's  mill.  Hmy^Aug^ 
Iwry,  ^    G22 

WILLS. 

1.  W.  B.,  a  resident  of  the  State  of 
Connecticut,  died  seized  of  real 
estate  situate  in  that  State  and  in 
New  York,  and  leaving  a  last  will 
and  testament,  which  uter  provi- 
ding for  ceitain  legacies,  etc.,  gave 
all  the  residue  of  his  estate,  real 
and  personal,  to  his  executors, 
and  the  survivor  of  them,  as  joint 
tenants  upon  certain  specified 
trusts.  By  another  clause,  he  au- 
thorized said  trustees  to  sell  the 
real  estate  in  Connecticut,  and  to 
invest  the  proceeds  in  real  estate, 
loans,  bonds  and  stocks  located  in 
the  New  England  States  or  in  the 
State  of  New  York.— jafeW, 

1st.  The  will  gave  the  trustees 
no  power  to  sell  the  real  estate,  of 
which  the  testator  died  seized, 
situate  in  New  York. 

2d.  The  power  of  saie,  if  any 
was  conferred,  is  discretionary, 
and  until  exercised  by  an  actual 
sale,  did  not  effect  a  constructive 


or  equitable  conversion  of  the 
realty  into  personalty. 

8d.  The  real  estate  situate  in 
New  York,  both  that  of  which 
the  testator  died  seized  and  that 

gurchased  by  the  trustees,  must 
e  regarded  as  realty ;  and  the 
validity  of  the  testamentary  dis- 
position thereof,  and  the  rights  of 
those  claiming  it  by  descent,  must 
be  determinea  by  the  laws  of  this 
State.     WkU6  V.  BffiM/rd,        144 

2.  A  devise  to  an  unincorporated 
charitable  association  is  void,  and 
is  not  made  valid  l^  the  incorpo- 
ration of  such  association  after 
the  death  of  the  testator.         Id, 

8.  So,  also,  a  subsequent  amend- 
ment of  its  charter,  imparts  no 
vitality  to  a  devise  to  a  corpora- 
tion, not  authorized  to  take  at  the 
time  of  such  death.  Id, 

4.  *  A  devise  to  a  corporation  or- 
ffanized  under  the  laws  of  another 
State,  is  void,  unless  it  is  autho- 
rized so  to  take  by  a  statute  of 
this  State,  although  by  its  charter 
it  has  that  authonty.  Id. 

5.  The  trusts  hi  the  will  of  W.  B., 
so  for  as  material,  were,  in  sub- 
stance, to  apply  the  rents,  issues 
and  profits  of  the  trust  fund  to 
and  for  the  use  and  benefit  of  F. 
H.  B.,  daughter  and  only  child  of 
testator ;  and  in  case  she  died 
without  issue,  to  pay  certain  lesa- 
cies,  and  to  divide  the  residue 
equally  between  six  societies  and 
corporations,  four  of  which  were 
incapable  of  taking  by  devise. 
F.  H.  B.  survived  the  testator,  and 
died  without  issue. — Held,  that  a 
contingent  remainder,  in  four- 
sixths  of  the  real  estate,  was  un- 
disposed of  by  the  will,  which 
upon  the  death  of  the  testator, 
passed  to  his  heirs ;  that  F.  H.  B., 
as  sole  heir,  became  seized  of  this 
remainder,  and  upon  her  death  it 
went  to  her  heirs.  Id. 


*  This  paragraph  was  inadvertantly  omitted  in  the  syllabus  to  case. 
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